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3 The System of Pleading Para. 1 


1. THE SYSTEM OF PLEADING 


OP tHe NAT RECAND PURPOSE OF PLEADINGS 


I. Meaning of ““pleading”. The term “pleading” is used in civil cases to 
denote a document! in which a party to proceedings in a court of first instance is 
required by law to formulate in writing his case or part of his case in preparation 
for the hearing?. In legislation concerning the procedure of the Supreme Court, 
“pleading” includes any petition or summons? and also the statements in writing 
of the claim or demand of any plaintiff, and of the defence of any defendant to 
itt, and of the reply of the plaintiff to any counterclaim of a defendant, but in 
the Rules of the Supreme Court “pleading” does not include a petition, 
summons or preliminary act®°. Documents directed to be served in third party 
and similar proceedings’ are, however, pleadings. “‘Pleading”’ also describes the 
act of drafting or settling any of these documents®. 


1 In early times pleadings were oral and not written, and were conducted in the following way: 
upon appearance, each party made in open court a verbal statement of the facts on which he 
relied. Oral pleading prevailed in the English courts as late as the reign of Henry III, and is 
supposed to have been retained until the reign of Edward III: see Stephen’s Pleading (7th Edn) 
24. It was the duty of the judges to moderate this oral controversy so as to reach a point where 
a specific matter was affirmed by one side and denied by the other. When this point was 
reached the parties were said to be ““at issue” (ad exitum, i.e. at the end of their pleading). If an 
issue thus arrived at was a question of law, it was decided by the judge; if it was a question of 
fact, it was tried according to one of the modes of trial then in vogue. During the oral 
contention by which the issues were ascertained, entries were made on a parchment roll by an 
officer of the court of the allegations made by each party in turn. On this roll was also entered 
a short notice of the nature of the action and of the acts of the court itself. This parchment roll, 
called “the record” (see COURTS, vol. 10, para. 709, note 13), was the official register of the 
pleadings. It was preserved as a perpetual, intrinsic, and exclusively admissible testimony of all 
the proceedings to which it referred. These oral pleadings were delivered either by the party 
himself, or by his pleader (called ““narrator” or “advocatus”). In very early times it was 
established that none but a regular advocate, or barrister, could be a pleader in a case not his 
own. Gradually it became the practice for the pleader to enter his statement in the first instance 
on the parchment roll, to which his opponent was allowed to have access in preparing his 
answer. Then, to lessen inconvenience, a practice arose by about the reign of Edward IV by 
which the pleader delivered his pleading already written, and its entry on the roll was deferred 
until later in the action. However, the abandonment of oral pleading did not change the form 
of the allegation to be made. The same principles continued to govern the practice of pleaders, 
and the parties came to an issue in their written pleadings as in former times they had done 
when they disputed orally at the bar of the court. See also the Supreme Court Practice 1979, 
para. 18. The last surviving relic of the oral pleading is the defendant’s plea of “guilty” or “not 
guilty” in a criminal trial. 

2 An originating application to an industrial tribunal is also described as a pleading, as is the 

` document filed by the respondent to the application (the “notice of appearance”) in which he 

sets out his grounds for resisting the application: see EMPLOYMENT, vol. 16, paras. 1015, 1016. 
Other tribunals have similar procedures: see e.g. COMPULSORY ACQUISITION, vol. 8, para. 226 
(Lands Tribunal); COPYRIGHT, vol. 9, para. 895 (Performing Right Tribunal); CUSTOMS AND 
EXCISE, vol. 12, para. 979 (value added tax tribunals). 

See, however, the text to note 6, infra. 

A generally indorsed writ of summons by which an action is begun is not a pleading (Murray v 
Stephenson (1887) 19 QBD 60; Wallis v Jackson (1883) 23 Ch D 204), but the service of a writ 
indorsed with a statement of claim under RSC Ord. 6, r. 2 (1) (a) (see para. 41, post), is the 
service of a statement of claim for the purpose of Ord. 18, r. 2 (1), which relates to the time for 


dl 


Paras. 1-3 Vol. 36: Pleading 4 


service of a defence (cf. Anlaby v Praetorius (1888) 20 QBD 764, CA). See also Robertson v 
Howard (1878) 3 CPD 280. However, a writ indorsed with a statement of claim is not a 
pleading within the meaning of RSC Ord. 65, r. 7, which relates to the effect of service of any 
document after certain hours: Murray v Stephenson, supra. As to the power to order trial 
without pleadings on such a writ, see para. 76, post. 

In earlier times claims were set out in pleadings known as “declarations” (at common law) 
and “bills” (in equity), and defences were known as “‘pleas”’. 

s Supreme Court of Judicature (Consolidation) Act 1925, $. 225. Particulars of a statement in a 
pleading served pursuant to an order are part of the pleading for the purposes of the rule as to 
striking out: Davey v Bentinck [1893] 1 QB 185, CA. See also para. 61, text and note 2, post. 

Under the system of pleading in vogue before the passing of the Supreme Court of 
Judicature Act 1873 the defendant might, in answer to the plaintiff's reply, deliver a rejoinder, 
and the plaintiff in answer to this might deliver a surrejoinder. The pleadings might be 
continued by means of a rebutter delivered by the defendant, in answer to which the plaintiff 
might deliver a surrebutter. Under the rules of procedure now in force the pleadings seldom 
go beyond reply or a defence to counterclaim, but in a proper case leave may be given to serve 
a subsequent pleading: RSC Ord. 18, r. 4; Harry v Davey (1876) 2 Ch D 721; Norris v Beazley 
(1877) 35 LT 845. See also the Supreme Court Practice 1979, para. 18/4/1, and para. $$, post. 
Pleadings beyond a rejoinder are very rare indeed. 

6 RSC Orel. Ti, ie, (10 

7 See generally RSC Ord. 16, and PRACTICE AND PROCEDURE. 

8 See generally RSC Ord. 18. 


2. Pleadings in criminal cases. At common law there was no distinction 
between pleading in civil and in criminal! cases so far as the rules of pleading 
were concerned?. In criminal procedure the case for the prosecutor is stated in 
writing in the indictment?, but the defendant’s plea to the indictment is still 
stated orally*. The only exceptions are a plea of justification in the case of a 
prosecution for criminal libel?, and all special pleas, namely a plea to the 
jurisdiction, and a plea of pardon, of autrefois convict, or of autrefois acquit, 
which must all be in writing®. Where the indictment is defective, the defendant 
may orally’ raise the objection by moving before plea to quash the indictment®. 


1 As to pleading to an indictment, see CRIMINAL LAW, vol. 11, paras. 238 et seq. 

2 See Heymann v R (1873) LR 8 QB 102 at 105, per Blackburn J; Castro v R (1881) 6 App Cas 
229 at 243, HL, per Lord Blackburn; and R v Munslow [1895] 1 QB 758 at 763, per Lord 
Russell of Killowen CJ. 

As to the form of an indictment, see CRIMINAL LAW, vol. 11, paras. 202-219. 

See CRIMINAL LAW, vol. 11, para. 233. 

See LIBEL, vol. 28, para. 284. 

See CRIMINAL LAW, vol. 11, paras. 238-245. 

The objections which may properly be raised by the defendant are those which would be good 
grounds for a demurrer. A demurrer is an allegation in writing that, admitting the facts, the 
indictment is not sufficient in law: see CRIMINAL LAW, vol. 11, para. 237. This practice is now to 
be regarded as virtually obsolete: R v Inner London Quarter Sessions, ex parte Metropolitan Police 
Comr [1970] 2 QB 80 at 85, [1969] 3 All ER 1537 at 1541, DC, per Lord Parker CJ. 

8 See CRIMINAL LAW, vol. 11, para. 236. 
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3. Rules determining form of pleading. The rules of procedure of a court 
usually determine what pleadings are required in that court, and in what form 
they must be framed. 

The rules of procedure of the High Court, which is part of the Supreme 
Court!, are wholly contained in the Rules of the Supreme Court 19652, which 
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have effect in relation to all proceedings in the Supreme Court? except 
bankruptcy proceedings*, proceedings relating to the winding up of companiesS, 
non-contentious or common form probate proccedings®, prize proceedings’, 
proceedings before the judge® relating to the management of the property and 
affairs of patients”, matrimonial proceedings! and most criminal proceedings!!. 

The Restrictive Practices Court is a separate superior court of recordi- and 
pleadings in the court are governed by its own procedural rules!3, 

County courts have a procedure of their own, which is determined, save in 
matrimonial causes'*, by county court rules!5. The pleadings!® required in a 
county court action are particulars of claim from the plaintiff*”, and from the 
defendant a detence!*. The defendant may also file a counterclaim?”. 

Other courts have their own rules of procedure and therefore their own 
systems of pleading?0. 

All the rules referred to in the subsequent paragraphs of this title are the rules 
relating to pleading in the High Court. Certain matters previously assigned to 
the former Probate, Divorce and Admiralty Division have retained rules of 
pleading which are dealt with elsewhere in this work?!. 

Subject to the provisions of the Crown Proceedings Act 1947, the special 
forms of procedure under which proceedings were brought by and against the 
Crown before ist January 1948 have been abolished??. 


Courts Act 1971, s. 1 (T). 

2 As to the Rules of the Supreme Court 1965 generally, see COURTS, vol. 10, para. 908, and 

PRACTICE AND PROCEDURE. 

ESCOTE 2 (1): 

4 RSC Ord. 1, r. 2 (2), Table, para. 1. These proceedings are regulated by the Bankruptcy Rules 
1952, S.I. 1952 No. 2113 (as amended): see BANKRUPTCY, vol. 3, para. 203. 

5 RSC Ord. 1, r. 2 (2), Table, para. 2. These proceedings are regulated by the Companies 
(Winding-up) Rules 1949, S.I. 1949 No. 330 (as amended): see COMPANIES, vol. 7, para. 1403. 

6 RSC Ord. 1, r. 2 (2), Table, para. 3. These proceedings are regulated by the Non-Contentious 
Probate Rules 1954, S.I. 1954 No. 796 (as amended): see EXECUTORS, vol. 17, para. 781. 

7 RSC Ord. 1, r. 2 (2), Table, para. 4. Proceedings in the High Court when acting as a prize 
court are regulated by the Prize Court Rules 1939, S.R. & O. 1939 No. 1466: see PRIZE. 

8 Le. the judge within the meaning of the Mental Health Act 1959, Part VIII (ss. 100-121): see 
s. 100 (4), and MENTAL HEALTH, vol. 30, para. 1221. 

yg RSC Ord. 1, r.2 (2), Table, para. 5. These proceedings are regulated by the Court of 
Protection Rules 1960, S.I. 1960 No. 1146 (as amended): see MENTAL HEALTH, vol. 30, para. 
1227 

to RSC Ord. 1, r. 2 (2), Table, para. 6. These proceedings are regulated by the Rules of the 
Supreme Court 1965 with necessary modifications and subject to the Matrimonial Causes Rules 
1977, S.1. 1977 No. 344 (as amended) (see r. 3): see DIVORCE, vol. 13, para. 522. 

11 RSC Ord. 1, r. 2 (3). However, criminal proceedings to which Ord. 57 (divisional court 
proceedings), Ord. 59 (appeals to the Court of Appeal), Ord. 62 (costs) or Ord. 79 (estreat of 
recognisances, bail, issue of witness summonses and warrants to arrest witnesses) apply are 
governed by the Rules of the Supreme Court 1965: Ord. 1, r. 2 (3). 

12 See the Restrictive Practices Court Act 1976, s. 1 (1); COURTS, vol. 10, para. 957; and TRADE 
AND LABOUR. 

13 See the Restrictive Practices Court Rules 1976, S.I. 1976 No. 1897, and TRADE AND LABOUR. 

14 Matrimonial causes in divorce county courts are regulated by the County Court Rules 1936 
with necessary modifications and subject to the Matrimonial Causes Rules 1977: see r. 3. 

15 See the County Court Rules 1936, S.R. & O. 1936 No. 626 (as amended), and COUNTY COURTS, 
vol. 10, para. 2. 

TOR Pleading” is not defined in the County Court Rules 1936. It appears in the title to CCR Ord. 
13, r. 6, but the body of the rule refers merely to “particulars of claim or defence”. 

SES CCR Ord. 7, and COUNTY COURTS, vol. 10, paras. 165 et seq. A third party notice under 
Ord. 12, r. 1, is also a form of pleading. 

18 See CCR Ord. 9, r. 4 (ordinary actions), and Ord. 10, r. 1 (default actions), and COUNTY 
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courts, vol. 10, paras. 219 et seq. Although in practice a reply is frequently filed in county 
court proceedings, there is no provision for a reply in the rules and the costs are not provided 
for in the scales of costs. The practice may in appropriate circumstances be justified by the 
County Courts Act 1959, s. 103, which applies the practice of the High Court to cases not 
expressly provided for by or in pursuance of that Act. 
19 See CCR Ord. 9, r. 9, Ord. 10, r. 1, and COUNTY COURTS, vol. 10, paras. 224 et seq. 
20 As to the abolition of most former courts, see COURTS, vol. 10, para. 970, and for a review of 
the remaining, although largely moribund, courts, see COURTS, vol. 10, paras. 972-1000. As to 
ecclesiastical courts, see ECCLESIASTICAL LAW, vol. 14, para. 1296. The Mayor’s and City of 
London Court as a district court with its own procedure has been abolished: see courts, vol. 
10, para. 709, note 2. The court is now the county court for the City of London: see COUNTY 
COURTS. vol. 10, para. 9. 
As to pleadings in probate actions, see RSC Ord. 76, r. 9; Re Stott, Klouda v Lloyds Bank Ltd 
[1980] 1 All ER 259, [1980] 1 WLR 246; and EXECUTORS, vol. 17, paras. 874, 875, 889. As to 
matrimonial causes, see DIVORCE, vol. 13, paras. 707-723, 747-773, 831, 849, 942, 1072; as to 
prize cases, see PRIZE; and as to Admiralty actions, see RSC Ord. 75, and ADMIRALTY, vol. 1, 
paras. 397—408, 464, 509. 
22 See CROWN PROCEEDINGS, vol. 11, para. 1415. 
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4. Function of pleadings. The function of pleadings is to give fair notice! of 
the case which has to be met and to define the issues on which the court will 
have to adjudicate in order to determine the matters in dispute between the 
parties?. It follows that the pleadings enable the parties to decide in advance of 
the trial what evidence will be needed. From the pleadings the appropriate 
method of trial can be determined. They also form a record which will be 
available if the issues are sought to be litigated again. The matters in issue are 
determined by the state of pleadings at their close?. 

If a plaintiff fails to serve a statement of claim on the defendant within the 
prescribed time, his claim may be dismissed for want of prosecution‘, and if a 
defendant fails to serve his defence within the prescribed time, the plaintiff may 
be able to obtain judgment either as of right or by leave of the court, according 
to the nature of the claim?. 


1 It has been said that the old system of pleading at common law was to conceal as much as 
possible of what was going to be proved at the trial, but under the present system a party must 
so state his case that his opponent will not be taken by surprise: see Spedding v Fitzpatrick (1888) 
38 Ch D 410 at 414, DC, per Cotton LJ. See also RSC Ord. 18, r. 8 (1) (c), and para. 14, post. 

2 Thorp v Holdsworth (1876) 3 Ch D 637 at 639; Esso Petroleum Co Ltd v Southport Corpn [1956] 
AC 218 at 238, [1955] 3 All ER 864 at 868, HL. Thus a party is bound by his pleadings and his 
case 1s confined to the issues raised on the pleadings unless and until they are amended: see e.g. 
Blay v Pollard and Morris [1930] 1 KB 628 at 634, CA; London Passenger Transport Board v 
Moscrop [1942] AC 332 at 347, [1942] 1 All ER 97 at 105, HL. See also para. 61, post, and cf. 
ESTOPPEL, Vol. 16, paras. 1557, 1558. As to the power to raise a point of law, see para. 35, note 
4, post. Failure to raise an issue at the pleading stage may prevent its being raised on appeal: see 
e.g. Oertli AG v E. J. Bowman (London) Ltd [1957] RPC 388 at 400, CA; and see Esso Petroleum 
Co Ltd v Southport Corpn, supra; Qualcast (Wolverhampton) Ltd v Haynes [1959] AC 743 at 758, 
[1959] 2 All ER 38 at 44, HL. A plaintiff who at the trial radically departs from his case as 
pleaded is likely to fail: Waghorn v George Wimpey & Co Ltd [1970] 1 All ER 474, [1969] 1 
WLR 1764; John G. Stein & Co Ltd v O’Hanlon [1965] AC 890, [1965] 1 All ER 547, HL. As 
to the amendment of pleadings, sce paras. 62 et seq., post, and as to amendment on appeal, see 
para. 71, text and notes 5, 6, post. As to pleadings in earlier proceedings as evidence, see 
EVIDENCE, vol. 17, paras. 66, 195. 

3 As to the close of pleadings, see para. 5, post. 

4 See RSC Ord. 19, r. 1, and para. 58, post. 

s See RSC Ord. 19, rr. 2-7, and para. $8, post. 
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5. Close of pleadings. The pleadings in an action are deemed to be closed at 
the expiration of fourteen days after service of the reply! or, if there is no reply 
but only a defence to counterclaim, after the service of the defence to 
counterclaim?. If neither a reply nor a defence to counterclaim is served, the 
pleadings are deemed to be closed at the expiration of fourteen days after the 
service of the defence?. The pleadings are deemed to be closed at the time 
specified above? notwithstanding that any request or order for particulars’ has 
been made but not complied with at that time?. 

At the close of pleadings, if there is no reply to a defence, there is an implied 
joinder of issue on that defence’. In general, at the close of pleadings there is an 
implied joinder of issue on the pleading last served®, and a party may in his 
pleading expressly join issue on the next preceding pleading?. However, there 
can be no joinder of issue, implied or express, on a statement of claim or on a 
counterclaim!°. A joinder of issue operates as a denial of every material 
allegation of fact made in the pleading on which there is an implied or express 
joinder, unless, in the case of an express joinder of issue, any allegation is 
excepted from the joinder and is stated to be admitted, in which case the express 
joinder operates as a denial of all but the admitted allegations!!. 


As to the service of a reply, see para. $7, post. 

RSC Ord. 18, r. 20 (1) (a). As to the service of a defence to counterclaim, see para. $7, post. 

RSC Ord. 18, r. 20 (1) (b). 

Le. under RSC Ord. 20, r. 1. 

As to particulars, see paras. $9 et seq., post. 

6 RSC Ord. 18, r. 20 (2). As to the amendment of pleadings without leave before the pleadings 

are deemed to be closed, see para. 65, post. 

7 RSC Ord. 18, r. 14 (1). As to the joinder of issues, see para. 34, post. 

8 RSC Ord. 18, r. 14 (2) (a). 

9 RSC Ord. 18, r. 14 ( 
( 
( 
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10 RSC Ord. 18, r. 14 
11 RSC Ord. 18, r. 14 


(ICON TENTESIOF PLEADINGS 


(i) Formal Matters 


6. Marking and arrangement of pleadings. Every pleading in an action must 
bear on its face (1) the year in which the writ in the action was issued and the 
letter and number of the action!; (2) the heading “In the High Court of Justice”; 
(3) the division of the High Court to which the action is assigned and the name 
of the judge, if any, to whom it is assigned?, or, in the Chancery Division, the 
group of judges, if any, to which it is assigned”; (4) if the action is continuing in 
a district registry, the name of the district registry*; (5) on a statement of claim, 
the date on which the writ was issued®; (6) the title of the action®; (7) the 
description of the pleading’; and (8) at the end of the pleading, a signature*, the 
date on which the pleading was served? and an indorsement of the party’s name 
and address or that of his solicitor'®. 
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Every pleading must, if necessary, be divided into paragraphs numbered 
consecutively, each allegation being so far as convenient contained in a separate 
paragraph!!. Dates, sums and other numbers must be expressed in figures and 
not in words!?. 


1 RSC Ord. 18, r. 6 (1) (a). Thus it must state the year and letter and number entered in the 
cause book at the Central Office, or, as the case may be, the district registry of the High Court, 
and marked on the writ by which the action is begun by the officer who files the copy of the 
writ left with him by the plaintiff or his solicitor when he applies for the writ to be sealed: see 
EVIDENCE, vol. 17, para. 195; PRACTICE AND PROCEDURE. The letter is always the initial of the 
surname of the plaintiff or of the first individual plaintiff mentioned on the writ. In the case of 
a corporate plaintiff, the letter is the first letter appearing in the registered corporate name. In 
the case of a plaintiff who is an assisted person within the meaning of the Legal Aid Act 1974, 
and whose civil aid certificate has been filed at the time when the writ is issued, the practice is 
to precede the year of issue with the letter X. 

2 RSC Ord. 18, r. 6 (1) (c). Thus it must state the division marked on the writ by the plaintiff or 
his solicitor when it is issued. The words “Commercial Court” should follow “Queen's Bench 
Division” on all pleadings served in any commercial action in that division intended to be 
heard in the commercial list: Ord. 72, r. 4 (1). Whereas, upon the assignment of an action to a 
master, all summonses in the action must bear the master’s name (Ord. 4, r. 2 (1) (b)), the 
master’s name does not appear on the pleadings. 

3 RSC Ord. 18, r. 6 (1) (c). As to assignment to groups of judges, see Ord. 4, and PRACTICE AND 
PROCEDURE. 

4 This is the practice, but there is no rule requiring it. 

s RSCIOrd sa) 

6 RSC Ord. 18, r. 6 (1) (b). The title of the action normally means the names of the parties and, 
where necessary, their description: see PRACTICE AND PROCEDURE, and see para. 9, post. Thus the 
heading to a pleading is in the same form as the heading of the writ of summons by which the 
action is begun. 

7 RSC Ord. 18, r. 6 (1) (d). Pleadings are described as “Statement of Claim”, “Defence”, 
“Reply”, etc. Separate parts of a pleading must have separate headings, e.g. a defence and 
counterclaim must be headed “Defence and Counterclaim”, and the two parts must also be 
headed respectively “Defence” and “Counterclaim”. See also note 11, infra. In the Com- 
mercial Court the pleadings are termed “Points of Claim” and “Points of Defence” etc.: Ord. 

2, r. 7 (1). For forms of pleading, see 32 Court Forms (2nd Edn) (1974 issue) 70-92, Forms 
1-27. As to the amendment of pleadings, see paras. 62 et seq., post. 

8 As to the signature, sec para. 7, post.: 

IES CIO TAS ve. © (ET 

10 As to the indorsement of a name and address, see para. 8, post. 

11 RSC Ord. 18, r. 6 (2). Where a defendant sets up a set-off or counterclaim, the set-off or 
counterclaim is set out in the same document as the defence, and the paragraphs of the sct-off 
or counterclaim should be numbered in continuation of the numbers of the paragraphs of the 
defence: see e.g. 32 Court Forms (2nd Edn) (1974 issue) 88, Form 220. 

HA ESC Ord. 1. se, E 


7. Signature. Pleadings need not be settled by counsel, but where a pleading is 
settled by counsel, it must be signed by him!. The only signature which is 
permitted to appear on pleadings is that of counsel or a solicitor or a litigant in 
person’. If a pleading has been settled otherwise than by counsel, it must be 


signed by the solicitor of the party by whom it is served, or by the party himself 
if he sues or defends in person’. 


1 RSC Ord. 18, r. 6 (5). The requirement of a signature on a pleading applics also to a writ 
indorsed with a statement of claim: see RSC App. A, Form 1. Counsel’s name should appear 
on a pleading in block capitals after any prayer and before the name and address of the solicitor 
who has instructed him and who is serving the pleading. The draft pleading, as settled by 
counsel, bears his normal signature. Counsel's signature has been stated to be a “voucher that 
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the case is not a mere fiction”: Great Australian Gold Mining Co v Martin (1877) 5 Ch D 1 at 10, 
CA, per James LJ. It is a requirement of professional etiquette that in settling a pleading counsel 
may not make any allegation unsupported by his instructions: Code of Conduct for the Bar of 
England and Wales, para. 113. “The experienced counsel who had signed the defence to the 
claim (on behalf of insurers repudiating liability) would doubtless not have done so without 
believing the allegations to be true”: Butcher v Dowlen (1980) Times, 17th October, CA, per 
Stephenson EJ. 

2 Greenhouse v Hetherington (1977) 122 Sol Jo 47, CA. 

3 RSC Ord. 18, r. 6 (5). Signature by the solicitor’s clerk, in the name of his principal, or in the 
firm name, suffices: France v Dutton [1891] 2 QB 208. But a lithographed, and scilicet a printed, 
form is not a sufficient signature (R v Cowper (1890) 24 QBD 533, CA), and constitutes an 
irregularity which in appropriate circumstances can be dealt with under RSC Ord. 2 (see 
PRACTICE AND PROCEDURE). Where the copy of a writ indorsed with a statement of claim which 
was served on the defendant did not bear a signature, although the original writ was signed, 
the defect was cured by the defendant’s appearance to the writ: Fick and Fick Ltd v Assimakis 
[1958] 3 All ER 182, [1958] 1 WLR 1006, CA. 


8. Indorsement of name and address. Every pleading must be indorsed, 
where the party sues or defends in person, with his name and address!; and, in 
any other case, with the name or firm and business address of the solicitor by 
whom it was served and also, if the solicitor is the agent of another, with the 
name or firm and business address of his principal’. 


MRS COS ie OC (a). 
2 RSC Ord. 18, r. 6 (4) (b). 


9. Parties. The persons named on the writ as plaintiffs and defendants 
respectively! are the only persons who may be named as plaintiffs or defendants, 
as the case may be, in the statement of claim. If it is sought to name as a plaintiff 
or as a defendant in the statement of claim a person not so named on the writ, an 
order adding that person as a party must be obtained?, and the writ must be 
amended by adding that person as party?. 

In the Chancery Division, the capacity in which a party sues or is sued should 
not be mentioned in the title, but should be stated in the body of the pleading’. 
In the other divisions it is customary to describe the capacity in which a party 
sues or is sued in the title of the pleading?. 


1 As to parties generally, see PRACTICE AND PROCEDURE. Where doubt might arise as to the sex or, 
where relevant, the description of a party, the appropriate description must be added in the 
title of the writ, provided that it is known or can readily be ascertained; and if the true legal 
ee ofa corporate or other body is not apparent from its name, the description must be 
stated, e.g. “a company limited by guarantee”: Practice Direction [1969] 2 All ER 1130, [1969] 1 
WLR on If the name of a limited company or, m the Queen’s Bench Division, that of a 
female party in consequence of marriage or remarriage, is changed, a written notice of the 
change of name should be filed in the Action Department or the district registry, as the case 
may be, and a copy served on all other parties; the new name is thereafter substituted in the 
title of the proceedings and the former name mentioned in brackets: Masters’ Practice 
Direction 13 (3), (4). Proceedings should not be entitled as between “The Trustee of the Estate 
of...” and the opposing party, without naming the individual trustees: Routh Trustees v Central 
Land Board [1960] 2 All ER 436, [1960] 1 WLR 737, CA. 

RSC Ord. 15, r. 6 (2) (b): see PRACTICE AND PROCEDURE. In Atid Navigation Co Ltd v Fairplay 
Towage and Shipping Co Ltd [1955] 1 All ER 698, [1955] 1 WLR 336, leave to join a defendant 
was refused because the sole purpose of the amendment was in connection with a counterclaim 
and not the determination of the original issuc. In the Chancery Division the new party’s name 
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in the title should be followed by the words “‘(added.../.../8...)”: Practice Note [1959] 2 All 
ER 629, [1959] 1 WLR 743. 2 

3 See RSC Ord. 15, r. 8 (1), and PRACTICE AND PROCEDURE. 

4 Practice Note [1959] 2 All ER 629, [1959] 1 WLR 743. Representative capacitics should 
similarly be mentioned in the body of the pleading, not the title: see Practice Note, supra, but cf. 
Re Tottenham, Tottenham v Tottenham [1896] 1 Ch 628, where North J said that a statement of 
representative capacity “buried somewhere in the statement of claim... would be of no use. 
The statement ought to appear in the title’. However, a party who is a minor must be so 
described in the title (although the title should contain no reference to the next friend of a 
plaintiff who is a minor) and the status of female parties must be given: Practice Note, supra. 

s In the Queen's Bench Division a plaintiff who is a minor is described in the title as “AB, a 
minor, by BB, his [father and] next friend”, and the fact that he is a minor so suing should be 
pleaded in the statement of claim. A plaintiff who is a patient is described in the title as “AB by 
BB his next friend”, but the statement of claim should plead that the plaintiff is a patient suing 
by his next friend. A defendant who is under disability is described in the title simply by his 
name until service has been acknowledged on his behalf; thereafter he is described in the title as 
“CD by DD his guardian ad litem”. 


10. Form of pleadings. Every pleading prepared by a party for use in the 
Supreme Court must be either printed!, handwritten (provided it is clear and 
legible), or typewritten otherwise than by means of a carbon?. A pleading may 
be partly printed, partly typed and partly written by hand; or any combination 
of these three methods may be employed?. It must be on A4 paper of durable 
quality with a 13 inch margin on the left side of the face and on the right side of 
the revene. 

Any document produced by a photographic or similar process which gives a 
positive and permanent representation free from blemishes, and which contains a 
facsimile of any printed, written or typewritten matter, is treated for these 
purposes as if it were printed, written or typed?. 

If any party to an action requests a copy of a printed document prepared by 
another party, the party by whom the document was prepared must supply him 
with the number of copies requested® on payment of the proper charges’. 
Where a document is written or typewritten, the party by whom it was 
prepared must supply any party requesting the document with one copy of it®. 
Any copy of a document supplied under these provisions must be indorsed with 
the name and address of the party or solicitor by whom it was supplied?. 


1 A document is deemed to be printed if it is produced by type lithography or stencil 
duplicating: RSC Ord. 66, r. 2 (2). 

2 RSC Ord. 66, r. 2 (1). Any type used in producing a document must give a clear and legible 
impression and must not be smaller than 11 point type for printing or elite type for type 
lithography, stencil duplicating or typewriting: Ord. 66, r. 2 (3). 

4 RSE Orel Go, is, 2100) 

ARS CIO LICOR i (Gi). 

3 RSC Or e r- 2 (4). 

6 The maximum number of copies which may be requested is ten: RSC Ord. 66, r. 3 Go}. 

7 RSC Ord. 66, r. 3 (1). A party supplying a copy under Ord. 66, r. 3, or, if he sues or appears 
by a solicitor, his solicitor, is answerable for the copy being a true copy: Ord. 66, r. 4 (3). 

8 RSC Ord. 66, r. 3 (2). Sec also note 6, supra. Where a written request for a document, 
together with an undertaking to pay the proper charges, has been received by a party, he must 
supply the requested copy or copies within forty-eight hours, on payment of those charges: 
Ord. 66, r. 3 (2). 
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(ii) Setting out a Party’s Case 
A. GENERAL 


II. Statement of material facts. Every pleading! must contain, and contain 
only, a statement in a summary form of the material facts on which the party 
pleading relies? for his claim or defence, as the case may be, but not the evidence 
by which they are to be proved3. The rules as to what a pleading should or 
should not contain are not absolute, but lay down the guiding principles 
according to which pleadings should be framed‘. If they are not observed the 
court may order the pleading to be amended or struck out. 

Any failure to comply with the requirements of the Rules of the Supreme 
Court at any stage in the course of or in connection with proceedings, whether 
in respect of time, place, manner, form or content, will be treated only as an 
irregularity and will not nullify either the proceedings or any document, 
judgment or order or any step taken in the proceedings°®. 

However, pleadings continue to play an essential part in civil actions. Their 
primary purpose is to define the issues, informing the parties in advance of the 
case they have to meet; and there are circumstances where to permit amendment 
would work injustice on the other party or parties’. 


1 For the meaning of “pleading”, see para. 1, ante. 

2 A party may not plead matters inconsistent with his previous pleadings other than by way of 
amendment: see RSC Ord. 18, r. 10, and para. 18, post. 

3 RSC Ord. 18, r. 7 (1), which is expressed to be subject to Ord. 18, rr. 7 (2), (4), 7A, 10, 11. 

4 The broad general rules have been sufficiently ascertained by judicial decision, but as regards 

minor points the rules are variously interpreted: e.g. in cases in the Commercial Court the rules 

of pleading are less strictly interpreted than in the other courts of the Queen’s Bench Division. 

The court does not dictate to parties how they should frame their cases, but parties must not 

offend against the rules of pleading which have been laid down by the law: Knowles v Roberts 

(1888) 38 Ch D 263 at 270, CA, per Bowen LJ. 

Cf. RSC Ord. 18, r. 19 (1) (a), and para. 73, post. 

See RSC Ord. 2, r. 1 (1), and PRACTICE AND PROCEDURE. 

7 Farrell v Secretary of State for Defence [1980] 1 All ER 166 at 173, [1980] 1 WLR 172 at 179, 
180, per Lord Edmund-Davies, where it was held that a failure to plead negligence against a 
specified person precludes the court from finding that person guilty of negligence: “To shrug 
off a criticism as ‘a mere pleading point’ is... bad law and bad practice”. 


DN 


12. Requisites of good pleading. The requisites of a good pleading are that it 
should contain a statement of (1) facts, not law!, (2) material facts only?, (3) 
facts, not evidence?, and (4) facts stated in a summary form?. 


I See para. 13, post. 
2 See para. 14, post. 
3 See para. 15, post. 
4 See para. 16, post. 


13. Pleading facts, not law. As a general rule inferences of law should not be 
pleaded, but only the facts from which such inferences are sought to be drawn’. 
However, it may be useful on occasion to state the legal conclusion sought to be 
drawn from the facts, or the nature of the legal provision on which the party 
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pleading intends to rely, either by way of emphasis or to prevent any doubt in 
the mind of the other party as to the nature of the case alleged against him. It is 
bad pleading to state an inference of law without setting out the facts by which 
the conclusion or inference is to be supported, and a pleading which offends in 
this way will be struck out as bad?. Where a party states the legal consequences 
inaccurately or incompletely in his pleadings, he will nevertheless not be 
prevented from arguing points of law which arise on the pleaded facts, assuming 
that the facts have been correctly pleaded?. Moreover, where a party has set out 
in his pleadings not only the material facts on which he seeks to rely but also the 
legal consequences which he seeks to draw from those facts, he is not precluded 
at the hearing from seeking to draw different legal consequences from the facts 
pleaded’. 

A party need not plead to any matter of law set out in his opponent’s 
pleadings®. In a proper case a party may nevertheless raise any point of law by 
his pleading?. 


1 Lord Hanner v Flight (1876) 24 WR 346 at 347, per Brett J. See also North Western Salt Co Ltd v 
Electrolytic Alkali Co Ltd {1913] 3 KB 422 at 425, CA, per Farwell LJ; revsd. on a different 
point [1914] AC 461, HL. 

2 Gautret v Egerton (1867) LR 2 CP 371. Thus, where breach of duty is alleged, the facts upon 
which the alleged duty is founded must be pleaded. Where negligence is alleged, the facts must 
be sct out which show a duty on the defendant to take reasonable care and in what respects the 
duty has been disregarded: Gautret v Egerton, supra; West Rand Central Gold Mining Co v R 
{1905} 2 KB 391 at 399, DC. Where the particulars have defined the grounds on which a 
liability in negligence is alleged to arise, the party may be precluded from putting his case at 
the trial, or on appeal, in another way: see Esso Petroleum Co Ltd v Southport Corpn [1956] AC 
218, [1955] 3 All ER 864, HL, where a party who had pleaded only negligence in the 
navigation of a ship was held not to be entitled to allege that it had been sent to sea in an 
unseaworthy state. See further NEGLIGENCE, vol. 34, para. $4, note 5, and para. 57, note 2. In an 
action for the recovery of land of which the plaintiff has never been in possession, the statement 
of claim must set out the facts which show the plaintiff's title: Philipps v Philipps (1878) 4 QBD 
127, CA. Where a plaintiff, as assignee of the reversion to a lease, sues for breach of covenants 
contained in the lease, he must set out the facts showing how the reversion has become vested 
in him: Davis v James (1884) 26 Ch D 778. It was never sufficient to allege that A was the heir- 
at-law of B, but the facts showing how this relationship arose were required to be pleaded: 
Dumsday v Hughes (1803) 3 Bos & P 453; Palmer v Palmer [1892] 1 QB 319; Darbyshire v Leigh 
[1896] 1 QB 554, CA. So, if it is alleged that A is trustee for B, the facts or documents relied 
upon as constituting A trustee must be pleaded: Salaman v Secretary of State for India [1906] 1 
KB 613, CA. Similarly, in showing title to a chattel it is not sufficient to allege that a deceased 
person “two days before his death made a good and valid donatio mortis causa”, but the facts 
must be set out which show that such a donatio was made: Re Parton, Townsend v Parton (1882) 
30 WR 287. Again, it is not sufficient to allege that an agreement is illegal, or not binding or 
discharged, but the facts must be pleaded on which the court may hold that this is so: see RSC 
Ord. 18, r. 8, and para. 48, post. As to defences which must be specially pleaded, see paras. 48 
et seq., post. 

3 Karsales (Harrow) Ltd v Wallis [1956] 2 All ER 866 at 869, [1956] 1 WLR 936 at 941, CA, per 
Denning LJ. 

4 Re Vandervell’s Trusts (No. 2), White v Vandervell Trustees Ltd [1974] Ch 269, [1974] 3 All ER 

205, CA; Drane v Evangelou [1978] 2 All ER 437, [1978] 1 WLR 455, CA. 

This follows from the rule that law should not be pleaded. 

REC) (heal, Tue Fe, it, 
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14. Pleading material facts. All facts which must be proved in order to 
establish the ground of claim or defence are material’. 
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In any pleading subsequent to a statement of claim a party must specifically 
plead any matter? which he alleges makes any claim or defence of his opponent 
not maintainable’, or which, if not specifically pleaded, might take his opponent 
by surprise*, or which raises issues of fact not arising out of the preceding 
pleading?. A fact which was not material in the initial stages of a case may 
become material at a later stage?. 

Certain material allegations are required to be expressly pleaded. Thus the 
effect of any document or the purport of any conversation referred to in a 
pleading must be briefly stated’. Again, in an action for possession of land a 
defendant must plead specifically every ground of defence on which he relies, 
and a plea that he is in possession of the land by himself or his tenant is not 
sufficient®. An allegation of contributory negligence must be distinctly pleaded 
and will not be found by the court of its own motion?. 

In deciding whether or not to order a party to furnish his opponent with 
particulars of any claim, defence or other matter, the court has regard to the 
question of whether or not those particulars are material facts!°. 


1 Philipps v Philipps (1878) 4 QBD 127 at 133, 134, CA. 

2 E.g. performance, release, any relevant statute of limitation, fraud or any fact showing 
illegality: see RSC Ord. 18, r. 8 (1), and para. 48, post. 

See RSC Ord. 18, r. 8 (1) (a), and para. 48, post. 

See RSC Ord. 18, r. 8 (1) (b), and para. 48, post. 

See RSC Ord. 18, r. 8 (1) (c), and para. 48, post. 

However, a plaintiff should not “leap before the stile”, i.e. he should not plead facts merely in 
anticipation that a certain contention will be raised in the defence which he will seek to rebut. 
Until the contention is raised these facts are not material; if the contention is raised in the 
defence, they then become material and should be pleaded in the reply: Hall v Eve (1876) 4 
Conrad 340, CA 

7 See RSC Ord. 18, r. 7 (2), and para. 22, post. 

8 See RSC Ord. 18, r. 8 (2), and para. 49, post. 

See para. 48, text and note 14, post. As to the pleading of a conviction, of a finding of adultery 
and of an adjudication of paternity, see paras. 27, 28, post. 

to See RSC Ord. 18, r. 12, and paras. 36—39, $9, post. 
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15. Pleading facts, not evidence. The general rule is that a pleading must 
contain only a statement of the material facts! on which the party pleading 
relies, but not the evidence by which those facts are to be proved?. Consequently 
facts which are merely evidence of material facts should not be pleaded?. It is 
sometimes difficult to distinguish between these two categories*. If there is any 
doubt about the category to which a fact belongs, it should be pleaded. If a fact 
which is a material fact is omitted, the pleading might be held to be defective; 
but if a fact is pleaded which in the event is held not to be a this alone 
would not entitle the other party to criticise the pleading®. 

The fact that an admission has been made by a party should not be pleaded if 
it is no more than evidence®, although it may be a most important fact to be 
proved at the trial’. 


1 For the meaning of “material facts”, see para. 14, ante, and note 3, infra. 

ARS EOS 7 (0): 

3 See North-Western Salt Co Ltd v Electrolytic Alkali Co Ltd [1913] 3 KB 422 at 425, CA, per 
Farwell LJ, revsd. on another point [1914] AC 461, HL. If a party relies on a fact, and will fail 
in his claim or defence unless at the trial that fact is proved, that fact will be a “material fact” 

r “factum probandum”. However, where the fact relied on is such that if the party fails to 
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prove it at the trial he may nevertheless succeed on his claim or defence, that fact will in 
general not be a material fact, but only evidence of a material fact. Facts of this kind are known 
as “facta probantia”, and should not be pleaded. 

Thus, where an oral agreement is relied on, it should be alleged as a fact that such an 
agreement was entered into. The interviews which will be proved in support of such an 
allegation should not be described in the pleadings, even though what took place at them must 
be proved at the trial. So, generally, when a state of facts is relied on, it is enough to allege it 
without setting out the subordinate facts which are the means of proving it or the evidence 
sustaining the allegation: Williams v Wilcox (1838) 8 Ad & El 314 at 331. Where a conversation 
is material it is sufficient to state its substance: Eade v Jacobs (1877) 3 Ex D 335, CA. See also 
RSC Ord. 18, r. 7 (2), para. 14, ante, and para. 22, post. 

4 See e.g. Re Dependable Upholstery Ltd [1936] 3 All ER 741. 

5 See Millington v Loring (1880) 6 QBD 190, CA; Bruce v Odhams Press Ltd [1936] 1 KB 697, 
[1936] 1 All ER 287, CA; and para. 33, note 3, post. 

6 Davy v Garrett (1878) 7 Ch D 473, CA; Lumb v Beaumont (1884) 49 LT 772. 

7 Steuart v Gladstone (1879) 10 Ch D 626 at 644, CA. 


16. Pleading summary statement of facts. The material facts should be 
pleaded as a statement in a summary form, the statement being as brief as the 
nature of the case admits!. The facts should preferably be stated in chronological 
order. In adjusting the costs of the action, the taxing officer has an inherent 
jurisdiction to inquire into any unnecessary prolixity? in the pleadings, and any 
costs occasioned by the prolixity of one party may be ordered to be borne by 
him3. However, this sanction for prolixity is seldom invoked. 


fe IRC Onl, 08, a. 7 (1): 

2 No pleading is prolix simply by reason of its length or because it contains a statement of 
numerous facts. Prolixity is length which is not reasonably necessary in view of the nature of 
the facts material to be stated. 

3 See RSC Ord. 62, r. 7, which deals with costs arising from misconduct or neglect, and 
PRACTICE AND PROCEDURE. Separate provision for prolix pleadings, formerly contained in the 
Rules of the Supreme Court 1883, Ord. 19, r. 2 (revoked), is rendered unnecessary by the 
modern RSC Ord. 62, r. 7. The court has inherent jurisdiction to deal with documents which 
are so prolix as to be an abuse of the process of the court: Walker v Poole (1882) 21 Ch D 835; 
Hill v Hart-Davis (1884) 26 Ch D 470, CA. This has to be read subject to RSC Ord. 25, r. 3, 
which provides that on the hearing of the summons for directions the court must, if necessary 
of its own motion, consider among other things whether any order should be made for the 
amendment of pleadings under Ord. 20, r. 5 (see para. 68, post); and to avoid embarrassment 
at the trial amendment of pleadings properly to be regarded as prolix should then be ordered. 


17. Distinct claims and defences. Where the plaintiff seeks relief in respect of 
several distinct claims or causes of complaint founded upon separate and distinct 
grounds, it is good practice, although no longer mandatory!, to state each 
ground, so far as possible, separately and distinctly’, and the same rule applies 
where the defendant seeks to rely upon several distinct grounds of defence or to 
raise several distinct matters by way of counterclaim or set-off. The fact that 
different averments in a pleading are inconsistent with each other does not make 
the pleading either embarrassing or defective?, 

However, where one party relies upon one set of facts as giving rise to more 
than one cause of action or defence, it is good practice, although no longer 
mandatory‘, to state in the alternative the different causes of action or grounds 
of defence which he intends to assert arise from those facts”. 
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1 Sce the former Rules of the Supreme Court 1883, Ord. 20, T. 7 (revoked). 

2 They must be stated so as to show on what facts each cause of action is based: Davy v Garrett 
(1878) 7 Ch D 473 at 489, CA. Sce also Watson v Hawkins (1876) 24 WR 884. 

3 Re Morgan, Owen v Morgan (1887) 35 Ch D 492, CA. Since two alternative, although 
inconsistent, cases may be pleaded, a plaintiff is entitled to abandon one allegation and obtain 
judgment on the other: Barclays Bank Ltd v Thomas [1979] 2 Lloyd’s Rep sos. As to departure 
from previous pleadings, see para. 18, post. 

4 See the former Rules of the Supreme Court 1883, Ord. 19, r. 24 (revoked). 

5 It 1s advisable to allege each separate cause of action or ground of defence in a separate 
paragraph. 


18. Departure. A party may not in any pleading make any allegation of fact, 
or raise any new ground of claim, which is inconsistent! with a previous 
pleading of his?. If a party wishes to plead inconsistent facts or sets of facts, they 
may be alleged as alternative grounds on which he is entitled to relief in the 
statement of claim, and he is entitled to amend, or to apply for leave to amend, 
his previous pleading so as to plead the allegation or claim in the alternative?. An 
allegation in a reply which is inconsistent with that made in a statement of claim 
should be struck out*. 


1 “Inconsistent” does not mean mutually exclusive, but merely new or different: Herbert v 
Vaughan [1972] 3 All ER 122, [1972] 1 WLR 1128. 

2 RSC Ord. 18, r. 10 (1). Thus a party’s second pleading must not contradict his first. The effect 
of this rule is, for example, to prevent a plaintiff from setting up in his reply a new claim 
which is inconsistent with the cause of action alleged in the statement of claim: see Earp v 
Henderson (1876) 3 Ch D 254; Williamson v London and North Western Rly Co (1879) 12 Ch D 
787. See also para. 54, post. The proper course is to amend the statement of claim: Herbert v 
Vaughan [1972] 3 All ER 122, [1972] 1 WLR 1128. 

3 RSC Ord. 18, r. 10 (2). See also the Supreme Court Practice 1979, para. 18/15/1A. 

4 Herbert v Vaughan [1972] 3 All ER 122, [1972] 1 WLR 1128. 


B. PARTICULAR MATTERS 


19. Presumptions. A party need not plead any fact if it is presumed by law to 
be true, or if the burden of disproving it lies on the other party!, unless the other 
party has specifically denied it in his pleading?. For example, where a plaintiff 
sues on a bill of exchange and does not rely on the consideration for which the 
bill was given as a substantive ground of claim, he need not allege in his 
statement of claim that the bill was given for good consideration?. 


1 Thus a plaintiff suing on a contract for the sale of land need not allege that the formal 
requirements of the Law of Property Act 1925, s. 40, have been complied with: Catling v King 
(1877) 5 Ch D 660, CA. 

RSC Ord. 18, r. 7 (3). When a defence denies the existence of a fact it is not necessary to serve 
a reply asserting the contrary: see Ord. 18, r. 14, and para. 5, ante. 

3 See the Bills of Exchange Act 1882, s. 30, and BILLS OF EXCHANGE, vol 4, para. 379. 


to 


20. Conditions precedent. A statement that a thing has been done or that an 
event has occurred, being a thing the doing or occurrence of which constitutes a 
condition precedent necessary for a party’s case, is to be implied in his pleading?. 
It is for the party, whether he is the plaintiff or the defendant, who intends to 
contest the performance or occurrence of a condition precedent to plead it 
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specifically? in the first instance. But, although this rule permits a plaintiff not 
to plead the performance of a condition precedent, it does not permit him 
wholly to disregard an express condition in his statement of claim and plead the 
contract as an absolute contract which it was nott. Where a condition precedent 
goes to the root of the cause of action, it seems that it is always advisable for the 
plaintiff to allege the condition and its performance or occurrence, as the case 
may be, or an excuse for its non-performance or non-occurrence?. 


1 RSC Ord. 18, r. 7 (4). Thus in an action to recover possession a lessor need not allege that the 
notice of breaches of covenants required by the Law of Property Act 1925, s. 146, was given: 
Gates v W. A. and R. J. Jacobs Ltd [1920] 1 Ch 567; see LANDLORD AND TENANT. Where a 
plaintiff sues by writ indorsed with a statement of claim for money agreed to be paid on the 
happening of a certain event, he need not allege that the event has happened: Bradley v 
Chamberlyn [1893] 1 QB 439, DC. 

2 Thus in an action to enforce a debenture payable on notice given and default made at a 
particular place, the defence that there was no demand for payment at the particular place must 
be pleaded, since the demand is a condition precedent: Re Harris Calculating Machine Co, 
Sumner v Harris Calculating Machine Co [1914] 1 Ch 920 at 925, CA (see COMPANIES, vol. 7, 
para. 853, note 1); Davies v Hall [1954] 2 All ER 330, [1954] 1 WLR 855, CA, where the 
plaintiff seeking possession failed to plead that the tenancy granted to the defendant had not 
reserved the best rent within the Settled Land Act 1925, s. 42 (1) (11) (see SETTLEMENTS), and 
was not allowed to raise the point in argument. See also Re Morgan’s Lease, Jones v Norsesowicz 
[1972] Ch 1, [1971] 2 All ER 235; and Rhodes v Dalby [1971] 2 All ER 1144, [1971] 1 WLR 
1325. For a form of plea alleging the non-performance of a condition precedent, see 32 Court 
Forms (2nd Edn) (1974 issue) 86, Forms 16, 17. If a condition precedent is pleaded, particulars 
may be ordered: Abbs v Matheson & Co (1898) 104 LT Jo 268. In an action for possession for 
breach of covenant, the objection that reasonable time to remedy the breach has not been 
allowed (see the Law of Property Act 1925, s. 146 (1), and LANDLORD AND TENANT) is not a 
condition precedent which the defendant ought to plead: Hopley v Tarvin (Chester) Parish 
Council (1910) 74 JP 209. l 

3 Ifthe other party has specifically pleaded the non-fulfilment of the condition, it seems that the 
party for whose case its fulfilment is necessary must specifically plead its performance in his 
defence or reply. For an illustration of how, under the old English system of pleading, the plea 
of “never indebted” operates as a specific denial of the fulfilment of conditions precedent, see 
Bank of New South Wales v Laing [1954] AC 135, [1954] 1 All ER 213, PC. 

4 Langston v Corney (1815) 4 Camp 176. As to amending in such a case, see para. 23, note 5, post. 

s In an action by writ on a dishonoured bill of exchange the plaintiff must allege notice of 
dishonour: Frithauf v Grosvenor & Co (1892) 61 LJQB 717. See also May v Chidley [1894] 1 QB 
451; Roberts v Plant [1895] 1 QB 597, CA; and BILLS OF EXCHANGE, vol. 4, para. 499. A plaintiff 
suing as the legal assignee of a chose in action within the Law of Property Act 1925, s. 136 (1) 
(see CHOSES IN ACTION, vol. 6, paras. 16-22), must, it seems, aver in his statement of claim an 
absolute assignment in writing and notice in writing of the assignment to the debtor: see Seear 
v Lawson (1880) 16 Ch D 121, CA; Read v Brown (1888) 22 QBD 128 at 131, 132, CA; and cf. 
Satchwell v Clarke (1892) 66 LT 641, CA, where a specially indorsed writ had been amended so 
as to include such an averment. 


21. Allegations as to condition of mind. Every pleading must contain the 
necessary particulars of any claim, defence or other matter pleaded!. Where a 
party pleading alleges any condition of the mind of any person, whether it be 
any disorder or disability or any malice, fraudulent intention or other condition 
of mind except knowledge, he must include particulars of the facts on which he 
relies to show that condition of mind?. 

Where a party alleges as a fact that a person had knowledge or notice of some 
fact, matter or thing, the court may, on such terms as it thinks just, order? that 
party to serve on any other party (1) where he alleges knowledge, particulars of 
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the facts‘on which he relies*, and (2) where he alleges notice, particulars of the 
notice”. 

An allegation that a party has been guilty of bad faith or lack of good faith is 
the equivalent of an allegation of dishonesty (although not necessarily for a 
financial motive), and proper particulars of such an allegation must be pleaded, 
otherwise the allegation will be struck out?. In an action for libel or slander 
where the plaintiff alleges that the defendant maliciously published the words or 
matters complained of, he need not plead in his statement of claim the facts on 
which he relies in support of the allegation of malice, but if the defendant pleads 
that any of those words or matters are fair comment on a matter of public 
interest or were published on a privileged occasion, and the plaintiff intends to 
allege that the defendant was actuated by express malice, he must serve a reply 
giving particulars of the facts and matters from which the malice is to be 
inferred’. If a person alleges that he himself had reasonable grounds for belief in 
a certain state of things, he may be ordered to give particulars of the grounds of 
his belief*. He may similarly be ordered to give particulars of an allegation that 
he did not have a particular intention?®. 

In an action for malicious prosecution the burden is on the plaintiff to prove 
malice and absence of reasonable and probable cause. If the defendant denies it, 
he will not be required to give particulars of his denial unless he makes a positive 
allegation of reasonable and probable cause’. 


1 RSC Ord. 18, r. 12 (1). See paras. 36 et seq., post. 

2 RSC Ord. 18, r. 12 (1) (b). See Feeney v Rix [1968] Ch 693, [1968] 3 All ER 22, CA. As to 
particulars, see paras. 36 et seq., post, and paras. 59 et seq., post. As to an allegation that a party 
“ought to know”, sec para. 39, note 36, post. 

3 This is without prejudice to the court’s power to order particulars under RSC Ord. 18, r. 12 
(3): see para. 59, post. 

ARSC Ordi t8, r- 12 (4) (a): 

s RSC Ord. 18, r. 12 (4) (b). See Cresta Holdings Ltd v Karlin [1959} 3 All ER 656, [1959] 1 
WLR 1055, CA. 

6 Cannock Chase District Council v Kelly [1978] 1 All ER 152, [1978] WLR 1, CA. In order to 

claim that a person is liable as a constructive trustee, it is necessary to plead clearly and 

unequivocally that he knew that the breach of trust in respect of which it is sought to make 
him liable was fraudulent or dishonest. It is not enough merely to plead that the defendant was 
aware or ought to have been aware of the facts necessary to show a dishonest breach of the 

trust: Belmont Finance Corpn Ltd v Williams Furniture Ltd [1979] Ch 250, [1979] 1 All ER 118, 

CA 

RSC Ord. 82, r. 3 (3). See LIBEL, vol. 28, para. 191. 

Alman v Oppert [1901] 2 KB 576, CA. See also Fitzgerald v Campbell (1866) 15 LT 74. 

Feeney v Rix [1968] Ch 693, [1968] 3 All ER 22, CA. 

Roberts v Owen (1890) 6 TLR 172, DC; Green v Garbutt (1912) 28 TLR $75, CA; Stapeley v 

Annetts [1969] 3 All ER 1541, [1970] 1 WLR 20, CA. 
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22. Contents of documents and conversations. Where the effect of any 
document or the purport of any conversation referred to in the pleading is 
material, it must be briefly stated!. The precise words of the document or 
conversation should not be stated, except insofar as those words are themselves 
material?. If a party asserts that a document has a particular effect he must set out 
in his pleading so much of the document as is necessary to show that it has that 
eiee 


1 RSC Ord. 18, r. 7 (2); Eade v Jacobs (1877) 3 Ex D 335, CA. The rule was first stated by Lord 
Mansfield in Bristow v Wright (1781) 2 Doug KB 665. 
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2 RSC Ord. 18, r. 7 (2). In an action for defamation the precise words are material and must be 
set out verbatim in the statement of claim: Capital and Counties Bank Ltd v George Henty & Sons 
(1882) 7 App Cas 741 at 771, HL. A libel action cannot be brought in respect of a document of 
the contents of which the plaintiff is unaware: Collins v Jones [1955] 1 QB 564, [1955] 2 All ER 
145, CA; see LIBEL, vol. 28, para. 172. : 

3 Philipps v Philipps (1878) 4 QBD 127, CA; Davis v James (1884) 26 Ch D 778; Riddell v Earl of 
Strathmore (1887) 3 TLR 329, CA. 


23. Contract. In pleading a contract it must be stated whether it is express or 
implied. The pleading should state the date of the alleged agreement and the 
names of all the parties to it!. If the contract is express, it must be shown 
whether the contract is oral? or in writing, and if the contract or any part of it is 
in writing, the document or documents must be identified”. If the contract is not 
under seal, the consideration should be stated. 

If any contract or any relationship is to be implied from a series of letters or 
conversations, or otherwise from a number of circumstances, the effect of the 
letters or conversations, or reference generally to the circumstances, should be 
pleaded briefly, but not set out in detail*. If the person pleading desires to rely in 
the alternative upon more contracts or relationships than one, each contract or 
relationship which is to be implied may be stated in the alternative?. 


1 See the Supreme Court Practice 1979, para. 18/12/5. As to pleading fundamental breach of 
contract, see para. 39, text and note 30, post. 

2 If the contract is oral, it should be stated by whom it was made, and the relevant terms should 
be summarised: Turquand and the Capital and Counties Bank v Fearon (1879) 48 LJQB 703, CA. 
The precise words used in making the agreement need not be stated unless they are themselves 
material: see para. 22, ante. 

3 Smith v West [1876] WN ss; Turquand and the Capital and Counties Bank v Fearon (1879) 48 
LJQB 703, CA; Abbs v Matheson & Co (1898) 104 LT Jo 268. For the effect of a bare denial of a 
contract, promise or agreement pleaded by one’s opponent, see para. 31, post. 

4 See RSC Ord. 18, r. 7 (2), and para. 28, post. 

5 For examples of a contract to be inferred from a series of letters, see Brogden v Metropolitan Rly 
Co (1877) 2 App Cas 666, HL; Hussey v Horne-Payne (1879) 4 App Cas 311, HL. As to the 
effect of an alternative allegation in such a case, see Vine v National Dock Labour Board [1956] 1 
QB 658, [1956] 1 All ER 1, CA; revsd. on another point [1957] AC 488, [1956] 3 All ER 939, 
HL; and ESTOPPEL, vol. 16, para. 1508. As to the pleading of distinct claims generally, see para. 
17, ante. Formerly if a contract was in the alternative (see Penny v Porter (1801) 2 East 2) or 
contained an exception or proviso (see Jones v Cowley (1825) 4 B & C 445), the contract had to 
be accurately pleaded and proved; but where the covenant was absolute in itself, although 
liable to defeasance under a proviso in a different part of the instrument, the covenant could be 
pleaded without qualification and it was for the other party to set up the proviso by way of 
defence. However, even under the old system of pleading amendment of any variance which 
did not affect the matter really in dispute and was not likely to mislead came to be permitted: 
see Hemming v Parry (1834) 6 C & P 580, per Alderson B. These older cases are now of little 
importance because of the present power of amendment, as to which see para. 68, post. 


24. Damages. In pleading, the two categories of damages, namely general and 
special damages’, must be distinguished. Special damages comprise all past 
pecuniary loss which is calculable at the date of the trial, whereas general 
damages include all other items of damage whether they be pecuniary or not. 
General damages need not be specially pleaded? unless they are of a kind 
which might otherwise take the defendant by surprise at the trial’. Special 
damages must be pleaded; if they are not, no evidence may be given of them at 
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the trialt. Where a party gives insufficient particulars of the special damages 
pleaded, he may be ordered to do so5. Exemplary damages must be specifically 


pleaded®. 


1 See DAMAGES, vol. 12, paras. 1113, 1197, 1198. 

2 Boorman v Nash (1829) 9 B & C 145 at 152; Smith v Thomas (1835) 2 Bing NC 372 at 380. 

3 Domsalla v Barr (trading as AB Construction) [1969] 3 All ER 487 at 492, [1969] 1 WLR 630 at 
634, CA, per Edmund Davies LJ. It is therefore advisable to plead a claim for future loss of 
earnings or future loss of earning capacity (cf. Smith v Manchester Corpn (1974) 17 KIR 1, CA) 
as precisely as possible, since otherwise a plaintiff will not be able to adduce evidence in respect 
of it unless granted leave to amend his pleading: Hales v Allen (No. 1) (1976) 6th February 
(transcript No. 49A of 1976), CA. 

4 Ratcliffe v Evans [1892] 2 QB 524 at 528, CA, per Bowen LJ; Bodley v Reynolds (1846) 8 QB 

779, Davis v Oswell (1837) 7 C & P 804; Bluck v Lovering (1885) 1 TLR 497; Fleming v Bank of 

New Zealand [1900] AC 557, PC; Hayward v Pullinger & Partners Ltd [1950] 1 All ER 581; 

Anglo-Cyprian Trade Agencies Ltd v Paphos Wine Industries Ltd [1951] 1 All ER 873. Cf. Moon v 

Raphael (1835) 2 Bing NC 310 at 315, per Tindal CJ; Hartley v Herring (1799) 8 Term Rep 130 

at 133, per Lord Kenyon CJ; Admiralty Comrs v SS Susquehanna [1926] AC 655 at 661, HL, per 

Lord Dunedin. As to the proof of special damage and the degree of particularity with which 

special damage should be pleaded, see DAMAGES, vol. 12, para. 1198. If in an action for 

defamation the loss of specific customers is alleged, the names must be given, but if only a 

general diminution of business is alleged, the names need not be given: Evans v Harries (1856) 1 

H & N 251; Ratcliffe v Evans [1892] 2 QB 524, CA. See also LIBEL, vol. 28, paras. 180, 181. 

Dimsdale v Goodlake (1876) 40 JP 792; Watson v North Metropolitan Tramways Co (1886) 3 TLR 

273; Monk v Redwing Aircraft Co Ltd [1942] 1 KB 182, [1942] 1 All ER 133, CA; Ilkiw v 

Samuels [1963] 2 All ER 879 at 891, [1963] 1 WLR 991 at 1007, CA, per Diplock LJ. As to 

further particulars, see paras. 59—61, post. 

6 See para. 26, post. 


La 


25. Statement of account. In an action on a stated or settled account the 
plaintiff must give particulars of the debts or claims concerned!. However, 
where the statement of account is relied on as evidence, or is an admission by the 
other party, of any other cause of action which is pleaded, the statement of 
account must not be pleaded?. 

Where the issue is simply whether the defendant is an accounting party to the 
plaintiff or not, particulars of the sums alleged to have been advanced will not be 
ordered, since they are not relevant to the main issues. Where, on the other 
hand, a specific sum is claimed, particulars must be pleaded, showing how the 
sum is made up?. 


1 The defendant is entitled to particulars of the debts or claims in respect of which the accounts 
are alleged to have been stated, indicating whether those debts or claims are alleged to have 
been on both sides or on one side only, and stating the nature and amount of each debt or 
claim: Kleinberger v Norris (1937) 183 LT Jo 107, CA. 

2 A mere admission is not a material fact, but only evidence of such a fact, and so need not be 

pleaded: Davy v Garrett (1878) 7 Ch D 473, CA; Lumb v Beaumont (1884) 49 LT 772. However, 

where one person admits liability to another for a balance found to be due on the stating of 
accounts between them, this gives rise to a cause of action on which he can be sued for the 

balance: see Williams v Moor (1843) 11 M & W 256 at 265; Lemere v Elliott (1861) 6 H & N 656. 

See also CONTRACT, vol. 9, para. 698. 

Augustinus v Nerinckx (1880) 16 Ch D 13 at 18; Blackie v Osmaston (1884) 28 Ch D 119 at 122, 

123, CA; Carr v Anderson (1901) 18 TLR 206, CA; Sharer v Wallace [1950] 2 All ER 463; Re 

Wells, Wells v Wells [1962] 2 All ER 826, [1962] 1 WLR 874, CA. 

4 Blackie v Osmaston (1884) 28 Ch D 119, CA. Where it is found to be unnecessary to take a full 
account, the court may simply order particulars to be given: Kemp v Goldberg (1887) 36 Ch D 


505. 
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26. Pleading in aggravation of damage. A plaintiff need not plead facts on 
which he will rely only in aggravation of damage!. If he does plead them, the 
court will not strike them out as embarrassing or as tending to prejudice the fair 
trial of the action, for they are material facts?. However, a claim for exemplary 
damages? must be specifically pleaded, together with the facts on which the 
party pleading relies*. 


1 E.g. in defamation actions the plaintiff may prove that the defendant has published other libels 
or slanders (Pearson v Lemaitre (1843) 5 Man & G 700 at 719; Anderson v Calvert (1908) 24 TLR 
399, CA), or has otherwise been guilty of conduct showing malice (Praed v Graham (1889) 24 
QBD 53, CA). The dicta in Scott v Sampson (1882) 8 QBD 491, which imply that facts in 
aggravation cannot be proved unless pleaded, cannot be supported, although the decision 
remains good insofar as it decides what evidence is admissible where it is sought to mitigate the 
damage: sec Mangena v Wright [1909] 2 KB 958. See also DAMAGES, vol. 12, paras. 1186-1189; 
LIBEL, vol. 28, para. 182. 

2 They are material only in the sense that they have an important bearing on the issuc: see 
Millington v Loring (1880) 6 QBD 190 at 194, CA; Whitney v Moignard (1890) 24 QBD 630, 
DC. As to pleading in mitigation of damage, see para. 33, post. 

3 Exemplary damages are punitive in nature, whereas aggravated damages are compensatory: see 
Rookes v Barnard [1964] AC 1129, [1964] 1 All ER 367, HL, and DAMAGES, vol. 12, paras. 
TISÓ—I 190. 

4 RSC Ord. 18, r. 8 (3). The origin of this provision is Cassell & Co Ltd v Broome [1972] AC 
1027 at 1083, [1972] 1 All ER 801 at 834, HL, per Lord Hailsham of St Marylebone LC. A 
claim for exemplary damages need not be pleaded in a county. court action: Drane v Evangelou 
[1978] 2 All ER 437 at 440, [1978] 1 WLR 455 at 458, CA, per Lord Denning MR. In the 
Chancery Division, where the practice is normally to try liability before quantum, the court 
may at the trial, having found a case for exemplary damages, leave the question of quantum to 
the subsequent inquiry but with an indication that such damages should be given (as in Nichols 
Advanced Vehicle Systems Inc v Rees and Oliver [1979] RPC 127), or it may be left to the inquiry 
altogether (as in Lady Anne Tennant v Associated Newspapers Group Ltd [1979] FSR 298). 
Neverthcless it is still necessary to plead a claim for exemplary damages so as to enable the trial 
judge to form a view of the flagrancy of the defendant’s acts, and whether the judge should 
give a direction or indication that exemplary damages should be awarded on the inquiry as to 
quantum. For a form of claim for exemplary damages, see 32 Court Forms (2nd Edn) (1974 

* issue) 72, Form 3. 


27. Pleading convictions. If in any action to be tried with pleadings any party 
intends to adduce evidence! that a person was convicted of an offence by or 
before a court in the United Kingdom or by a court-martial there or elsewhere, 
the party must include in his pleading a statement of his intention to do so, with 
particulars of the conviction and its date?, the court or court-martial which 
made the conviction?, and the issue in the proceedings to which the conviction is 
relevant*. Where a party pleads a conviction under this provision and the other 
party either denies it®, or alleges that the conviction was erroneous®, or denies 
that it is relevant to any issue in the proceedings’, the denial or allegation must 
be expressly pleaded®. 


mu 


Le. in reliance on the Civil Evidence Act 1968, s. 11, which relates to convictions as evidence 
in civil proceedings: see EVIDENCE, vol. 17, paras. 190 ct seq. 

RSE THN, te, WA (G0) (Gy). 

ESOS r. ADD) 

RSC Ord. 18, r. 74 (1) (c). See also EVIDENCE, vol. 17, para. 194. For a form of statement of 
claim pleading a conviction, see 32 Court Forms (2nd Edn) (1974 issue) 73, Form 4. 

ASK, Opal. 1h ie, AS (e) (ey) 

ESCOLTAS NAS) D): 


hu wv 


Din 
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TESIS AS (e) 
8 RSC Ord. 18, r. 7a (3). 


28. Pleading finding of adultery or paternity. If in any action to be tried 
with pleadings any party intends to adduce evidence! that a person was found 
guilty of adultery in matrimonial proceedings or was adjudged to be the father 
of a child in affiliation proceedings before a court in the United Kingdom, the 
party must include in his pleading a statement of his intention with particulars of 
the finding or adjudication and its date?, the court which made the finding or 
adjudication and the proceedings in which it was made?, and the issue in the 
proceedings to which the finding or adjudication is relevant*. If the other party 
denies the finding or adjudication5, or alleges that it was erroneous®, or denies 
that it is relevant to any issue in the proceedings’, the denial or allegation must 


be expressly pleaded?. 


r Le. in reliance on the Civil Evidence Act 1968, s. 12, which relates to findings of adultery or 
paternity as evidence in civil proceedings. See EVIDENCE, vol. 17, paras. 190 et seq. 
ESCOLTAS see GN (CN) (GN 

RSC Ord. 18, T. 7A (2) 
RSCIOrd i8. r. 7A (2) 
RSG Ord: i8: r: 7A (3) 
RSC Ordi18. r. 7A (3) 
RSC Ord. 18, r. 7A (3) 
RSC Oir e E) 
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(iii) Answering an Opponent’s Case 


29. When allegations are presumed to be admitted. Any allegation of fact 
made by a party in his pleading! is deemed to be admitted by the other party 
unless he traverses it in his pleading or unless an automatic joinder of issue? 
operates as a denial of it?, although a person under disability is not to be taken to 
admit the truth of any allegation of fact in the opposite party’s pleading by 
reason only that he has not traversed it in his own pleading*. A traverse may be 
made either by a denial or by a statement of non-admission5, and either 
expressly or by necessary implication®. Every allegation of fact made in a 
statement of claim or counterclaim which the party on whom it is served does 
not intend to admit must be specifically traversed by him in his defence or 
defence to counterclaim, as the case may be; and a general denial of these 
allegations, or a general statement of non-admission of them, is not a sufficient 
traverse of them’. However, any allegation that a party has suffered damage and 
any allegation as to the amount of damages is deemed to be traversed unless 
specifically admitted?. 

An omission to plead to particulars, even if the particulars could equally or 
more appropriately have been included in the body of the pleading, cannot 
Operate as an implied admission of them, since a party is not required to plead to 
particulars’. 

A party is always at liberty to admit the truth of the whole or any part of the 
case of the other party, and may do so by giving notice accordingly either in his 
pleading or otherwise in writing!°. If a party on whom a notice to admit facts is 
served!! refuses or neglects to admit them within the time limited!?, the costs of 
proving those facts must be paid by him unless the court otherwise orders!?. 


w We 
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For the meaning of “pleading”, see RSC Ord. 1, r. 4 (1), and para. 1, ante. 

Le. under RSC Ord. 18, r. 14: see para. 5, ante. 

RSC Ord. 18, r. 13 (1), which is expressed to be subject to Ord. 18, r. 13 (4). Thus if a party 
wishes to deny the right of another party to claim as executor, trustee or in any representative 
or other alleged capacity, or the alleged constitution of a partnership firm, he should deny it 
specifically: see the former Rules of the Supreme Court 1883, Ord. 21, r. 5 (repealed), which 
remains the practice. 

RSC Ord. 80, r. 8. However, there is nothing to preclude a minor or patient from making an 
express admission in a pleading, whereupon the opposite party is entitled to apply for 
judgment on the strength of those clear and express admissions: see the Supreme Court Practice 
1979, para. 80/8/1. 

Whether a pleading states that an allegation is “denied”, or states that it is “not admitted”, the 
effect is the same: Hall v London and North Western Rly Co (1877) 35 LT 848 at 849, per Grove 
J; Warner v Sampson [1959] 1 QB 297 at 310, [1959] 1 All ER 120 at 123, CA, per Lord 
Denning. The distinction usually observed is that a party “does not admit” matters as to which 
he intends to put the other party to the proof, and “denies” those things which he not only 
requires to be proved but contends never happened at all. 

RSC Ord. 18, r. 13 (2). An allegation which is not expressly traversed is regarded as admitted 
and requires no proof: Byrd v Nunn (1877) 5 Ch D 781; affd. 7 Ch D 284, CA; Green v Sevin 
(1879) 13 Ch D 589; Symonds v Jenkins (1876) 34 LT 277. Where a defendant alleges specifically 
that an allegation is untrue in certain respects although at the same time he denies the allegation 
generally, he may risk being precluded from proving the falsity of the allegation except in the 
respects covered by the specific denial: Collette v Goode (1878) 7 Ch D 842. 

RSC Ord. 18, r. 13 (3), which is expressed to be subject to Ord. 18, r. 13 (4). 

RSC Ord. 18, r. 13 (4). Thus general damages are never taken as admitted unless expressly 
admitted in the defence. See also Goldrei, Foucard & Son v- Sinclair and Russian Chamber of 
Commerce in London (1917) 87 LJKB 261 at 265, per Lawrence J. See also para. 33, post. If 
sufficient admissions are made m the defence the plaintiff may without more apply for 
judgment under RSC Ord. 27, r. 3: see PRACTICE AND PROCEDURE. It appears that failure to give 
notice of intention to defend can constitute an admission: cf. Cribb v Freyberger [1919] WN 22, 
CA (default of appearance under the old procedure). A party may in some cases be allowed to 
withdraw an admission made by mistake: Hollis v Burton [1892] 3 Ch 226, CA. As to the 
withdrawal or amendment of an admission made pursuant to a notice to admit facts, see RSC 
Ord. 27, r. 2 (2), and PRACTICE AND PROCEDURE. 

Chapple v Electrical Trades Union [1961] 3 All ER 612, [1961] 1 WLR 1290, applying the 
observations of Scott LJ in Pinson v Lloyds and National Provinicial Foreign Bank Ltd [1941] 2 KB 
72 at 75, [1941] 2 All ER 636 at 638. CA. 

RSC Ord. 27, r. 1: see PRACTICE AND PROCEDURE. 

Le. under RSC Ord. 27, r. 2: sec PRACTICE AND PROCEDURE. 

Le. within seven days after the service of the notice or such longer time as may be allowed: 
RSC Ord 62r 3 K5): 

RSC Ord. 62, r. 3 (5). The court has a general discretion to direct that costs unnecessarily 
occasioned are to be paid by the party responsible: see RSC Ord. 62, r. 7 (1), and PRACTICE AND 
PROCEDURE. It was formerly specifically provided that where of opinion that any allegations of 
fact denied or not admitted by the defence ought to have been admitted, the court could make 
such order as was just with respect to the extra costs occasioned: Rules of the Supreme Court 
1883, Ord. 21, r. 9 (revoked). 


30. General denial insufficient. It is not sufficient for a defendant in his 
defence to deny! generally? the grounds alleged by the statement of claim, or for 
a plaintiff in his reply to deny generally the grounds alleged in a defence by way 
of counterclaim?: each party must deal specifically with each allegation of fact 
of which he does not admit the truth, except damages5. When a party in any 
pleading denies an allegation of fact in the previous pleading of the opposite 
party he must not do so evasively, but must answer the point of substances. 
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However, 1t has become common practice to use in a defence a traverse in a 
general form’; this merely puts the opponent to proof®. 


1 This rule applies equally strictly whether by his traverse a party “denies” or “does not admit”. 
In either case the traverse must be so worded that the other party knows exactly how much is 
admitted and how much is put in issue: Thorp v Holdsworth (1876) 3 Ch D 637 at 640; Hall v 
London and North Western Rly Co (1877) 35 LT 848. See also para. 29, note $, ante. 

SE INACIO aa 13 (3) and para. 29, ante. The object 1 m prohibiting general denials was to 
do away with the old pleas of “never indebted”, “non assumpsit”, “not guilty”, and other 
“general issues”? used under the old forms of pleading, which left the plaintiff completely in the 
dark as to the nature of the case to be made against him at the trial. For the rule that the plea 
“never indebted” operated as a specific denial of the fulfilment of a condition precedent, see 
para. 20, note 3, ante. 

3 A plaintiff in pleading to a counterclaim is bound by the same rules as govern a defendant 
pleading to a statement of claim. 

4 RSC Ord. 18, r. 13 (3). It has been held that a traverse in the form “‘the defendant puts the 
plaintiff to the proof of the several allegations in his statement of claim” is a contravention of 
this rule, and that the plaintiff is entitled to judgment on the ground that the allegations in the 
statement of claim must be taken to have been admitted: Harris v Gamble (1878) 7 Ch D 877. 
So where a defendant pleaded that he did “not admit the correctness of the statements set forth 
in paragraphs 1, 2, 3 and 6 of the plaintiff’s statement of claim and required further proof 
thereof”, the court held that the allegations in those paragraphs had not been traversed: Rutter 
v Tregent (1879) 12 Ch D 758. Where a defendant pleaded “Save as herein appears the 
defendant denies all the allegations contained in the statement of claim”, he was ordered to 
amend his pleading as being embarrassing: British and Colonial Land Association Ltd v Foster and 
Robins (1888) 4 TLR 574. Cf. the text and note 7, infra. 

§ See RSC Ord. 18, r. 13 (4), and para. 29, ante. 

6 E.g. if it is alleged that a party received a certain sum of money, it is not enough for him to 
deny that he received the particular amount; he must deny that he received that sum or any 
part of it, or else set out how much he received. The rule was set out in the former Rules of the 
Supreme Court 1883, Ord. 19, r. 19 (revoked). A denial must show clearly how much of the 
allegation pleaded to is denied and how much is admitted. Where it is alleged that an 
agreement or terms of arrangement have been arrived at, the denial must deny that any 
agreement or any terms of arrangement were come to, if that is what is meant. If it is intended 
to admit that some of the terms of arrangement were come to, the pleader should deny that 
any terms were come to “except the following”, and then set out the ones admitted. It is not 
sufficient to deny that the terms of the arrangement were definitely agreed as alleged: Thorp v 
Holdsworth (1876) 3 Ch D 637. Where a plaintiff alleged an agreement entered into by a duly 
authorised agent of A, and the defendant denied that A agreed by his lawfully authorised 
agent, and further averred that at the date of the alleged agreement A was of unsound mind 
and incapable of giving a lawful authority, it was held that the defendant could not rely on any 
ground except unsoundness of mind for saying that the alleged agent was not lawfully 
authorised: Byrd v Nunn (1877) 5 Ch D 781; aftd. 7 Ch D 284, CA. Where a denial is a denial 
of a whole chain of circumstances, which might be sustained by proof that any one of the 
circumstances was not true, the denial is evasive and is treated as an admission of the 
circumstantial allegation to which it is pleaded. In such case the allegation of each circumstance 
should be traversed specifically: Tildesley v Harper (1878) 7 Ch D 403; on appcal 10 Ch D 393, 
CA. Where in an action for defamation it is alleged that words were published “falsely and 
maliciously” it is embarrassing to deny that the words were published ““falscly or maliciously”. 
If it is intended to put in issue the falsity of the words, the defendant must plead justification, 
with particulars of the facts relied on as showing justification. Malice in such an action is 
presumed and should not be traversed unless a defence of privilege or fair comment is pleaded, 
when it should be alleged as part of the defence that the words were published “bona fide and 
without malice”: Belt v Lawes (1882) 51 LJQB 359; Penrhyn v Licensed Victuallers’ Mirror (1890) 
7 TLR 1; see LIBEL AND SLANDER, vol. 28, paras. 185 et seq. Where a libel or slander contains 
two specific charges and is divisible, that is to say the words making one charge are clearly 
separable from those making the other, a defendant may justify one charge and admit liability 
as to the other, but such a plea must clearly state how much is justified and as to how much 
liability is admitted: Fleming v Dollar (1889) 23 QBD 388: Clarke v Taylor (1836) 2 Bing NC 
654; Lord Churchill v Hunt (1819) 2 B & Ald 685; Davis v Billing (1891) 8 TLR 58, CA. 
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7 An example of such a traverse is: “The defendant denies each and every allegation contained in 
paragraph s of the statement of claim as though the same were set out and traversed 
specifically” (cf. Adkins v North Metropolitan Tramways Co (1893) 63 LJQB 361) or “The 
defendants deny each and every allegation in the statement of claim contained as fully as if the 
same were herein set forth and denied seriatim” (John Lancaster Radiators Ltd v General Motor 
Radiator Co Ltd [1946] 2 All ER 68s, CA). So where it was alleged that the defendants falsely 
and maliciously wrote, printed, and published a defamatory handbill, it was held that a defence 
that “The defendants deny the facts alleged in paragraph 3 of the statement of claim”, although 
pleaded in a loose and irregular form, did not admit publication of the handbill: Grocott v 
Lovatt (1916) 61 Sol Jo 28, CA. 

8 Warner v Sampson [1959] 1 QB 297, [1959] 1 All ER 120, CA, where in an action by a 
landlord for possession of demised premiscs for breach of covenants it was held that a general 

traverse by the tenant did not give rise to a forfeiture as a denial of the landlord’s ttle. 


31. Denial of agreement. Where a contract, promise or agreement is alleged 
in any pleading, a bare denial of it by the opposite party is construed only as a 
denial in fact of the express contract, promise or agreement alleged, or of the 
matters of fact from which it may be implied by law, and not as a denial of the 
legality or sufficiency in law of the contract, promise or agreement, whether 
with reference to the Statute of Frauds! or otherwise?. 


1 As to the necessity for pleading specially the Statute of Frauds (1677) or the Law of Property 
Act 1925, $. 40, see para. 48, post. 

2 See para. 30, text and notes 5, 6, ante. The proposition was formerly contained in the Rules of 
the Supreme Court 1883, Ord. 19, r. 20 (revoked). 


32. Confession and avoidance. Where a party contends that, assuming the 
facts alleged to be true, nevertheless the factual situation which prima facie arises 
does not bind him, this contention must be expressly and clearly raised!. A plea 
of this kind is called a confession and avoidance. In effect it confesses or admits 
that the allegations of the other party are true, but seeks to avoid the legal 
inference that would otherwise be drawn from the admission by setting out 
fresh facts to show that in the circumstances that inference should not be drawn. 
A party should observe great caution in pleading a confession and avoidance, 
except as an alternative to a traverse of the allegations of the other party, for if 
this is the sole plea with reference to those allegations, the party raising the plea 
is bound by his confession, even if it later becomes clear that the facts were not 
correctly alleged by the other party?. The facts relied upon as constituting an 
„avoidance must be specially pleaded, and the burden of proof is on the party 
relying on the plea’. 


1 As to the necessity for pleading specifically matter which shows an action not to be 
maintainable or that a transaction is void or voidable, sce para. 48, post. 

2 Hewitt v Macquire (1851) 7 Exch 80. 

3 It is not sufficient merely to traverse allegations of the other party made in anticipation of a 
plea of confession and avoidance being raised: Clarke v Callow (1876) 46 LJQB 53, CA. Thus a 
plea that a document alleged to have been made by the party pleading is not his deed and does 
not bind him because its purport and effect was misrepresented to him before he made it must 
be specially pleaded. See RSC Ord. 18, r. 8, and para. 48, post. As to the cases in which the 
plea may be raised, sec CONTRACT, vol. y, para. 284; DEEDS, vol. 12, paras. 1365 et seq. Under 
the old system of pleading the plea by which the execution of an alleged deed was put in issue 
was a plea of non est factum: sec e.g. Saunders (Executrix of the Will of Gallie) v Anglia Building 
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Society [1971] AC 1004, [1970] 3 All ER 961, HL. Under this plea the party pleading had the 
benefit of any variation in the deed as alleged and was entitled to the production of the deed in 
evidence: Trott v Smith (1844) 12 M & W 688; North v Wakefield (1849) 13 QB 536. This was 
the proper plea by which to dispute the alleged effect of the deed: Smith v Scott (1859) 6 CBNS 
Ti 


33. Damages. Any allegation that a party has suffered damage and any 
allegation as to the amount of damages is deemed to be traversed unless 
specifically admitted!; thus no denial or defence as to damages or their amount is 
necessary. 

A defendant may not plead facts on which he relies only in mitigation of 
damage?, since evidence of such facts is admissible in support of a traverse of the 
plaintiff’s allegation of damage; such a traverse is always implied even though 
there is no express traverse in the defence?. A defendant may not plead only in 
mitigation of damage any fact that would tend to justify the acts complained of 
in the plaintiff’s statement of claim or otherwise support a defence to the action 
which has not been pleaded‘. It is not certain whether an allegation of novus 
actus interveniens which breaks the chain of causation of damage should be 
pleaded, but the defendant should notify the plaintiff that he intends to make the 
allegation if he is to avoid the risk of an adjournment. The right of a defendant 
in a defamation action to give evidence in mitigation of damages, and the 
restriction on that right where he does not, by his defence, justify the words 
complained of, is discussed elsewhere in this work?. 


1 RSC Ord. 18, r. 13 (4). See also para. 29, note 3, ante. This rule is wide enough to cover all 
kinds of damage, but in practice special damage is usually traversed if it is not intended to be 
admitted. If it is intended to contest special damage on the ground that it is too remote in law, 
this objection should be specially pleaded. For a form, see 32 Court Forms (2nd Edn) (1974 
issue) 87, Form 19, para. 23. 
As to pleading in aggravation of damage, see para. 26, ante. 
Wood v Earl of Durham (1888) 21 QBD 501. It is difficult to reconcile this case with those cited 
in para. 26, note 2, ante. In Wood v Earl of Durham, supra, at 505, Manisty J said that in 
Millington v Loring (1880) 6 QBD 190, CA, the matters alleged constituted a separate cause of 
action, but in Millington v Loring, supra, at 194, Lord Selborne LC, expressly based the decision 
on the ground that the words “material facts” (see RSC Ord. 18, r. 7 (1), and para. 11, ante) 
include any facts that the party pleading was entitled to prove at the trial, and at 193 Brett LJ 
expressly said that the facts alleged were not necessary to establish the cause of action. It is true 
that the rule now embodied in Ord. 18, r. 7 (1), was altered at a date subsequent to Millington v 
Loring, supra, by the addition of the words “and contain only”, but this does not affect Lord 
Selborne's judgment, and the decision in Millington v Loring, supra, was followed in Whitney v 
Moignard (1890) 24 QBD 630, DC, after the alteration. Moreover, in Scott v Sampson (1882) 8 
QBD 491 at 495, $07, the court, whilst deciding that evidence of certain matters going to 
damages only was properly rejected, added as a further ground that the fact that they had not 
been pleaded was sufficient to justify their rejection. Wood v Cox (1888) 4 TLR sso (on appeal 
(1889) 5 TLR 272, CA), also supports the view that matters in mitigation of damage can be 
pleaded. The only explanation of Wood v Earl of Durham, supra, appears to be either that RSC 
Ord. 18, r. 13 (4), being a particular rule as to defences, overrides Ord. 18, r. 7 (1), in cases 
within it, or that the matter sought to be pleaded in that case would not have been admissible 
in evidence at all at the trial. The former explanation is that on which the decision appears to 
be based, but it seems that it is unsatisfactory. The decision, but not the judgments, may 
possibly be justified on the latter ground. See further Mangena v Wright [1909] 2 KB 958. 
4 Watson v Christie (1800) 2 Bos & P 224; Speck v Phillips (1839) 5 M & W 279; Wood v Cox 
(1888) 4 TLR 550; Watt v Watt [1905] AC 115 at 118, HL. 
$ Weait v Jayanbee Joinery Ltd [1963] 1 QB 239, [1962] 2 All ER 568, CA. 
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6 See LIBEL, vol. 28, paras. 224, 247-253. If the defendant relies on an apology as mitigating 
damages he may either plead it in his defence or make it the subject of a notice under RSC 
Ord. 82, r. 7: see LIBEL, vol. 28, para. 252. 


34. Joinder of issue operating as denial. If there is no reply to a defence, 
there is an implied joinder of issue on that defence!. There can be no joinder of 
issue, implied or express, on a statement of claim or counterclaim?. Subject to 
this provision, at the close of pleadings? there is an implied joinder of issue on 
the pleading last served*, and a party may in his pleading expressly join issue on 
the next preceding pleading?. 

Every allegation of fact made in a statement of claim or counterclaim which 
the party on whom it is served does not intend to admit, except for allegations as 
to damages®, must be specifically denied by him in his defence or defence to 
counterclaim; and a general denial of the allegations, or a general statement of 
non-admission, will not suffice’. A joinder of issue operates as a denial of every 
material allegation of fact made in the pleading on which there is an implied or 
express joinder of issue unless, in the case of an express joinder of issue, any such 
allegation is excepted from the joinder and it is stated to be admitted, in which 
case the express joinder of issue operates as a denial of every other allegation’. 


RSC Ord re TA (1): 

RSS OL rS a) 

As to when the pleadings are deemed to be closed, see para. 5, ante. 

RSC Ord. 18, r. 14 (2) (a). Unless by his reply or a subsequent pleading a party wishes to plead 
otherwise than by mere traverse, no pleading is necessary, and leave to serve such a subsequent 
pleading will be refused, as non-service is deemed to amount to a traverse. This does not, of 
course, apply to pleading to a counterclaim: see Ord. 18, r. 14 (3). 

s RS@ Orde 73, r. 14 (2) (b): 

6 See RSC Ord. 18, r. 13 (4), and para. 33, ante. 

7 RSC Ord I8. ie, 13 (6): 

SERSCIOrd Wh, ie, ial A). 


Pw h ee 


35. Objection in point of law. A party may by his pleading raise any point of 
law!. A point of law so taken is called “an objection in point of law’. It 
assumes as true the facts alleged by the other party and declares that those facts 
are not sufficient to raise the legal inference, or to afford the ground of relief, for 
which the other party contends. It differs from a confession and avoidance? in 
that it does not seek to draw from the facts alleged, or to prove additional facts 
in support of, some fresh inference other than that on which the party whose 
pleading is objected to relies, but merely declares that that party’s own 
allegations are insufficient to support the contention which he puts forward4. 

Objection in point of law replaces the old system of demurrer?. Such an 
objection is disposed of at the trial unless otherwise ordered®. 


1 RSC Ord. 18, r. 11. An objection in point of law should be set down in precise terms (National 
Real Estate and Finance Co Ltd v Hassan [1939] 2 KB 61, [1939] 2 All ER 154, CA) in a separate 
paragraph of the pleading, and should not be mixed up with the traverse of facts (Stokes v 
Grant (1878) 4 CPD 25). Acknowledgment of service does not preclude the party from raising 
the point of law: see Wilkinson v Barking Corpn [1948] 1 KB 721, [1948] 1 All ER 564, CA 
(entry of unconditional appearance). See further PRACTICE AND PROCEDURE. 
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Where all the allegations in the statement of claim are admitted, but an objection in point of 
law is raised in the defence, the plaintiff will not be allowed to adduce evidence at the trial; the 
matter must be determined on the pleadings: Pioneer Plastic Containers Ltd v Customs and Excise 
Comrs [1967] Ch 597, [1967] 1 All ER 1053. 

As to confession and avoidance, see para. 32, ante. 

A party may at the trial raise any point of law even though it has not been pleaded (see para. 
13, ante), subject to the rule about matters which must be specially pleaded (see para. 48, post). 
A party who seeks to prove facts in support of a legal contention will only be allowed to do so 
if he has pleaded them: see para. 4, note 2, ante. 

A demurrer was a form of pleading under the old system by which a party objected that his 
opponent’s pleading disclosed no cause of action or ground of defence, as the case might be. 
When a demurrer was pleaded the question raised was immediately set down for argument and 
decision. 

The court may order any issue of law to be tried before, at or after the trial: see RSC Ord. 33, 
r. 3, and PRACTICE AND PROCEDURE. As to the dangers of trying preliminary issues before the 
facts have been found, see e.g. Tilling v Whiteman [1980] AC 1 at 25, [1979] 1 All ER 737 at 
744, HL, per Lord Scarman. If it appears to the court that the decision of any question or issue 
arising in a cause or matter and tried separately from the cause or matter substantially disposes 
of it or renders a full trial unnecessary, the court may dismiss the action or make such order or 
judgment as may be just: RSC Ord. 33, r. 7. See further PRACTICE AND PROCEDURE. 


(iv) Particulars 


36. Particulars of misrepresentation, fraud etc. Where a party relies on any 
misrepresentation!, fraud?, breach of trust?, wilful default or undue influence* by 
another party he must supply the necessary particulars> of the allegation in his 
pleading?. 


i 


(3) 


The Statute of Frauds (Amendment) Act 1828, s. 6, which requires representations as to credit 
to be in writing, must be specifically pleaded: see RSC Ord. 18, r. 8 (1), para. 48, post, and 
MISREPRESENTATION AND FRAUD, vol. 31, para. 1106. 

General allegations of fraud are not permitted: Re Rica Gold Washing Co (1879) 11 Ch D 36, 
CA; Wallingford v Mutual Society (1880) 5 App Cas 685 at 697, HL; Redgrave v Hurd (1881) 20 
Ch D 1, CA; Smith v Chadwick (1882) 20 Ch D 27, CA; aftd. (1884) 9 App Cas 187, HL. See 
also Davy v Garrett (1878) 7 Ch D 473 at 479, CA. The pleader should set out the facts, matters 
and circumstances relied upon to show that the party charged had or was actuated by a 
fraudulent intention. The fraudulent conduct must be distinctly alleged and subsequently 
distinctly proved. It is not enough for a party merely to plead the facts from which fraud may 
be inferred. The acts alleged to be fraudulent must be stated fully and precisely, with full 
particulars: Lawrance v Lord Norreys (1890) 15 App Cas 210, HL; Blay v Pollard and Morris 
[1930] 1 KB 628, CA. The fraud alleged in the pleading and disclosed in the particulars need 
not be only the fraud of the other party to the action, but may also be the fraud of a third 
person: Briman Properties Ltd v Barclays Bank Ltd, unreported, save in [1979] CLY 340, CA; not 
following observations to the contrary in Staffordshire Financial Co v Hill (1909) 53 Sol Jo 446, 
HL. It is wrong to charge fraud when it cannot be proved, or to describe as fraudulent some 
conduct which when challenged cannot be maintained to have been dishonest: Boyd and Forrest 
v Glasgow and South Western Rly Co 1915 SC (HL) 20. It is also bad pleading to allege that an 
act was done fraudulently when the act, if proved, would give rise to the same cause of action 
whether the act was done fraudulently or not: see MISREPRESENTATION AND FRAUD, vol. 31, para. 
1117. A party alleging misrepresentation must give the date of each misrepresentation and state 
by whom it was made, and whether orally or in writing, and, if in writing, identify the 
document: Seligmann v Young [1884] WN 93; Symonds v City Bank (1886) 34 WR 364; Briton 
Medical and General Life Association Ltd v Britannia Fire Association and Whinney (1888) 59 LT 
888. Where the plaintiff cannot know the details of the fraud, the court will allow particulars 
to be postponed until after discovery: Whyte v Ahrens (1884) 26 Ch D 717, CA; Leitch v Abbott 
(1886) 31 Ch D 374, CA; Waynes Merthyr Co v Radford & Co [1896] 1 Ch 29. Where the 
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words of a statute are pleaded and the words are capable of two meanings, one being consistent 
with the innocence of a transaction and the other involving a charge of fraud or illegality, the 
person pleading the words must state on which meaning he relies: Bullivant v A-G for Victoria 
[1901] AC 196 at 204, HL. “Conditional” fraud should not be pleaded: Anxionnaz v Rolls- 
Royce Ltd [1965] RPC 122, CA. If concealed fraud is relied on as postponing the time from 
which a limitation period begins to run, it should be specially pleaded: see LIMITATION OF 
ACTIONS, vol. 28, para. 682. For the necessity of pleading fraud specially in a defence, see para. 
48, post. 

3 See e.g. Re Wrightson, Wrightson v Cooke [1908] 1 Ch 789. Cf. Re Wells, Wells v Wells [1962] 
2 All ER 826, [1962] 1 WLR 874, CA. See also TRUSTS. 

4 As to the defence of undue influence in a probate action, see RSC Ord. 76, r. 9 (3) (Cc); pamaa ae 
note 21, ante, and EXECUTORS, vol. 17, para. 889. 

5 See paras. 14, 21, 25—28, ante. 

6 RSC Ord. 18, r. 12 (1) (a). 


37. Particulars of debt, expenses or damages. Wherc it is necessary to give 
particulars of debt, expenses or damages, and those particulars exceed three 
folios!, they must be set out in a separate document referred to in the pleading, 
and the pleading must state whether the document has already been served and, 
if so, when, or whether it is to be served with the pleading?. 


1 “Folio” means seventy-two words, each figure being counted as one word: RSC Ord. 1, r. 4 


(1). 
2 RSC Ord. 18, r. 12 (2). For a form of such particulars, see 32 Court Forms (2nd Edn) (1974 
issue) 80, Form 16. 


38. Function of particulars. The function of particulars is to carry into 
operation the overriding principle that the litigation between the parties, and 
particularly the trial, should be conducted fairly, openly and without surprises, 
and incidentally to reduce costs!. This function has been variously stated, namely 
either to limit the generality of the allegations in the pleadings’, or to define the 
issues which have to be tried and for which discovery is required’. Each party is 
entitled to know the case that is intended to be made against him at the trial, and 
to have such particulars of his opponent’s case as will prevent him from being 
taken by surprise*. Particulars enable the other party to decide what evidence he 
ought to be prepared with and to prepare for the trial5. A party is bound by the 
facts included in the particulars, and he may not rely on any other facts at the 
trial without obtaining the leave of the court®. If a case, even though pleaded in 
the alternative, is not pursued at the trial in evidence or in argument, the court is 
not entitled to find for the party concerned without first affording the other 
party an opportunity to consider the position, and if it does not, a new trial may 
be directed”. 

However, a party is not entitled to an order for particulars for the purpose of 
ascertaining the evidence upon which his opponent proposes to prove his cases; 
nor is it the function of particulars to fill gaps in a statement of claim from 
which a material statement has been omitted?. 


1 Supreme Court Practice 1979, para. 18/12/2, cited with approval in Astrovlanis Compania 
Naviera SA v Linard [1972] 2 QB 611, [1972] 2 All ER 647, CA. 

2 Saunders v Jones (1877) 7 Ch D 435 at 451, CA, per Thesiger LJ; Temperton v Russell (1893) 9 
TLR 319, CA; Hewson v Cleeve [1904] 2 IR $36 at 556 (Ir. CA). 
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3 Yorkshire Provident Life Assurance Co v Gilbert and Rivington [1895] 2 QB 148, CA; Milbank v 
Milbank [1900] 1 Ch 376 at 385, CA, per Vaughan Williams LJ; Arnold and Butler v Bottomley 
[1908] 2 KB 151, CA; Esso Petroleum Co Ltd v Southport Corpn [1956] AC 218 at 241, [1955] 3 
AER 864 at 871, HE, 

4 RSC Ord. 18, r. 8 (1) (b); Philipps v Philipps (1878) 4 QBD 127 at 139, CA; The Rory (1882) 7 
PD 117, CA; Newport (Monmouth) Slipway Dry Dock and Engineering Co Ltd v Paynter (1886) 34 
Ch D 88, CA; Spedding v Fitzpatrick (1888) 38 Ch D 410, CA; Hennessy v Wright (1888) 57 
LJQB so4, CA; Duke € Sons v Wisden & Co (1897) 77 LT 67 at 68, CA; G. W. Young & Co 
Ltd v Scottish Union and National Insurance Co (1907) 24 TLR 73, CA; Aga Khan v Times 
Publishing Co, Dawson v Times Publishing Co [1924] 1 KB 675 at 679, 684, CA; Bruce v Odhams 
Press Ltd [1936] 1 KB 697 at 712, [1936] 1 All ER 287 at 294, CA; Patterson v Donnell [1954] 
NI 96; Caulfield v Bell & Co Ltd [1958] IR 326. 

5 Thorp v Holdsworth (1876) 3 Ch D 637 at 639, per Jessel MR; Spedding v Fitzpatrick (1888) 38 
Ch D 410 at 413, CA, per Cotton LJ. 

6 Philipps v Philipps (1878) 4 QBD 127 at 133, CA, per Brett LJ. As to the binding effect of 
particulars on the party furnishing them, sce para. 61, post. 

7 See Lloyde v West Midlands Gas Bor [1971] 2 All ER 1240, [1971] 1 WLR 749, CA, where 
the defendants came to the trial to meet the plaintiff’s case as pleaded, but at the end of the trial 
found themselves confronted by an entirely different case. 

8 Aga Khan v Times Publishing Co, Dawson v Times Publishing Co [1924] 1 KB 675, CA. 

o Bruce v Odhams Press Ltd [1936] 1 KB 697, [1936] 1 All ER 287, CA. 


39. Degree of particularity required. No precise rules can be laid down as to 
the degree of particularity required in any given case, but as much certainty and 
particularity is insisted on as 1s reasonable having regard to the circumstances and 
the nature of the acts alleged'. No particulars need, however, be given of 
immaterial allegations?. 

The particulars needed in respect of many different matters are regulated by 
special provisions or have been the subject of decisions by the courts?. These 
include abuse of a dominant position‘, settled accounts’, acts of state, Admiralty 
matters’, allegations of adultery and other allegations in matrimonial causes®, 
assignments’, bad faith!®, belief and other conditions of mind!!, conditions 
precedent!?, consideration!?, conspiracy!*, contracts!5, contributory negli- 
gence!®, conversion and wrongful interference with goods!7, copyright!®, a 
covemant mot to sue'?, credit29, damages?!, defamation??, defences in probate 
actions’, a duty of a fiduciary nature?*, an equitable title to land?5, expenses due 
to extraordinary traffic on a highway?*, false entries in books?”, fatal accident 
claims?8, fraud?”, fundamental breach of contract?°, goods sold and delivered**, 
the impracticability of taking precautions??, inevitable accident?3, insurance 
matters>4, intention35, knowledge*®, limitation of actions?”, lump sums?%8, 
malice3?, malicious prosecution*%, misrepresentation*!, negligence*?, notice%, 
passing off*4, patent proceedings*®, privilege*®, recovery of possession of land”, 
rights of way*®, seduction*?, secret processes*°, special damage’, an allegation of 
the invalidity of a statute of a province of the dominions*?, title to personalty*3, 
breach of trust54, undue influence®5, unsoundness of mind”? and wrongful 
dismissal*”. 

Particulars will not be ordered of a denial>® or of an admission*”, but if what 
is called an admission in the pleading is in fact a separate independent averment 
particulars of it will be ordered. Similarly, where a traverse involves a positive 
allegation, and the traverse, although negative in form, is pregnant with an 
affirmative, particulars of that affirmative case must be given“, 

Where the names of persons are essential to a complete statement of the case 
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to be met, it is no ground for refusing to order particulars of the names that the 
party against whom the order is sought will be compelled to disclose the names 
of his witnesses®!. 


I 


2 


L7, 


18 


“To insist upon less would be to relax old and intelligible principles. To insist on more would 
be the vainest pedantry”: Ratcliffe v Evans [1892] 2 QB 524 at 533, CA, per Bowen LJ. 

Cave v Torre (1886) 54 LT 515, CA; General Stock Exchange v Bethell (1886) 2 TLR 683, DC; 
Gibbons v Norman (1886) 2 TLR 676, DC. The mere fact that an allegation is not necessary does 
not determine the question of its materiality, but the court in its discretion may order 
particulars of an allegation which it was not necessary for the pleader to have inserted: Gaston v 
United Newspapers Ltd (1915) 32 TLR 143 at 144, CA. 

As to the matters which must be raised in a defence, see para. 48, post. 

Application des Gaz SA v Falks Veritas Ltd [1974] Ch 381, [1974] 3 All ER 51, CA. 

See para. 25, ante. As to the remedy of account, see EQUITY, vol. 16, paras. 1243 et seq. 

See Buttes Gas and Oil Co v Hammer [1975] QB 557 at $73, [1975] 2 All ER 51 at 58, CA, per 
Lord Denning MR. As to acts of state, see FOREIGN RELATIONS, vol. 18, paras. 1413 et seq., 1547. 
See ADMIRALTY, vol. 1, paras. 397—408. 

See DIVORCE, vol. 13, paras. 747-752. 

See para. 20, note 5, ante. As to the necessity for an assignee of the reversion to a lease to show 
how the reversion became vested in him, see para. 13, note 2, ante. 

See para. 21, text and note 6, ante. 

See para. 21, ante. 

See para. 20, ante. 

Consideration for any agreement not under seal is a material fact and so must be pleaded, 
except in the case of negotiable instruments, where it is presumed: see para. 23, ante. 

In an action for conspiring to induce persons by threats to break their contracts, it is sufficient if 
the plaintiff gives as particulars the names of the persons induced to break their contracts and 
the general nature of the menaces used; it is not necessary to give the names of the persons 
alleged to have been coerced: Temperton v Russell (1893) 9 TLR 319, CA. See TORT. 

See para. 23, ante. 

See para. 14, text and note 9, ante, and para. 48, text and note 14, post. See also Atkinson v 
Stewart & Partners Ltd [1954] NI 146 (N.I. CA); Savage v Kirk (1907) 40 Ir LTR 82. As to 
contributory negligence, see NEGLIGENCE, vol. 34, paras. $8 et seq. 

It is unnecessary to specify each particular item, provided the nature of the case is supplied, 
including a description of the goods, their value and the dates between which they have been 
taken: Brightside and Carbrook (Sheffield) Co-operative Society Ltd v Phillips [1964] 1 All ER 49n, 
[1964] 1 WLR 185, CA. 

Where a plaintiff alleges the subsistence of a copyright and his title to it he may be ordered to 
give particulars of the facts relied on in support of his allegation, but where a defendant denies 
a plaintift’s title and the subsistence of a copyright he will not be ordered to give particulars of 
his denial: see the Supreme Court Practice 1979, para. 18/12/8. See also COPYRIGHT, vol. 9, para. 
956. 

Gleig v Gleig (1906) 22 TLR 716. See also DIVORCE, vol. 13, para. 696. 

If the plaintiff wishes to give credit in his statement of claim, he should not do so for a lump 
sum, but should set out the items making up the sum: Godden v Corsten (1879) 5 CPD 17; 
Kemp v Goldberg (1887) 36 Ch D sos. 

See paras. 24, 26, 33, ante. 

See the Supreme Court Practice 1979, para. 18/12/10 (fair comment), para. 18/12/14 
(innuendo), para. 18/12/16 (justification), para. 18/12/20 (malice), and para. 18/12/28 (slander). 
See also LIBEL, vol. 28, paras. 171-192; and see para. 21, text and note 7, ante (malice). 

See para. 3, note 21, ante, and EXECUTORS, vol. 17, para. 889 

Where a breach of duty arising from any given relationship is alleged, particulars will be 
ordered of the precise relationship from which the duty is alleged to arise: Selangor United 
Rubber Estates Ltd v Cradock [1965] Ch 896, [1964] 3 All ER 709. 

An equitable title to land must be specially pleaded with particulars showing how it arises: 
Sutcliffe v James (1879) 40 LT 875. 

See HIGHWAYS, vol. 21, para. 244, text and note 7. 

A party alleging that entries in his opponent’s books are false must give particulars of which 
entries are alleged to be false and the nature of the objection to each of them: Newport 
(Monmouth) Slipway Dry Dock and Engineering Co Ltd v Paynter (1886) 34 Ch D 88, CA. See 
also Harbord v Monk (1878) 9 Ch D 616. 
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See the-Fatal Accidents Act 1976, s. 2 (4), and NEGLIGENCE, vol. 34, para. 15. 

See para. 36, ante. 

For a pleading to overcome an exclusion clause, see Hunt and Winterbotham (West of England) 
Ltd v British Road Services (Parcels) Ltd [1962] 1 QB 617, [1962] 1 All ER 111, CA. 

Particulars should be given of the date and amount of cach delivery: Parpaite Freres v Dickinson 
(1878) 38 LT 178. If the plaintiff alleges that the prices are fair and reasonable, a defendant who 
merely traverses the allegation cannot be ordered to give particulars in support of his traverse: 
James v Radnor County Council (1890) 54 JP 614. See SALE OF GOODS. 

Where the evidential burden lics on the defendant to prove that it was impracticable to comply 
with a statutory duty imposed on him, the plaintiff need not particularise his case in relation to 
a failure to discharge that duty: Nimmo v Alexander Cowan & Sons Ltd [1968] AC 107, [1967] 3 
All ER 187, HL; Richardson v National Coal Board (1980) 124 Sol Jo 313, CA. 

A defence of inevitable accident ordinarily raises an affirmative case of which particulars should 
be given to avoid taking the plaintiff by surprise at the trial. There is, however, an apparently 
unresolved distinction dependent upon the relevant form of action. In trespass the defendant 
must plead inevitable accident (Hall v Fearnley (1842) 3 QB 919), but in negligence he need 
only plead a denial (Rumbold v LCC (1909) 25 TLR 541, CA). See further the Supreme Court 
Practice 1979, paras. 18/8/9, 18/12/13. See also para. 48, text to note 23, post. 

In Astrovlanis Compania Naviera SA v Linard [1972] 2 QB 611, [1972] 2 All ER 647, CA, the 
court disapproved the long-standing practice that marine insurers should not be ordered to 
give further and better particulars where their defence alleged that the vessel concerned was 
lost as a result of wilful misconduct, and in The Dias, Palamisto General Enterprises SA v Ocean 
Marine Insurance Co Ltd [1972] 2 QB 625, [1972] 2 All ER 112, CA, an order for such 
particulars was made. See also INSURANCE, vol. 25, para. 351. 

See para. 21, ante. 

See para. 21, ante. An allegation that a party “ought to know” must be particularised with the 
facts and circumstances relied on: Fox v H. Wood (Harrow) Ltd [1963] 2 QB 601, [1962] 3 All 
ER 1100, CA. See also the text and note 59, infra. 

Where the plaintiff seeks to take advantage of the Limitation Act 1939, s. 2D (see LIMITATION 
OF ACTIONS, vol. 28, para. 694) (or, from Ist May 1981, the Limitation Act 1980, s. 33), to 
avoid the normal consequences of a relevant limitation period, he must plead in his statement 
of claim all the facts and matters on which he relies: Cameron v Woodham Bros (Contractors) Ltd 
[HORS || (CIS Se 

Where a lump sum is claimed or credited, particulars must be given showing how the sum is 
made up: Philipps v Philipps (1878) 4 QBD 127 at 131, CA; Godden v Corsten (1879) 5 CPD 17; 
Hall v Symons (1892) 92 LT Jo 337, CA. If the claim is for money paid, the particulars must 
show when and to whom each item was paid: Gunn v Tucker (1891) 7 TLR 280; see CONTRACT, 
vol. 9, para. 642. If the claim is based on more than one ground (e.g. services rendered and 
money disbursed), the particulars must show how much is claimed on each ground and when 
and how each claim arose: see Sedgwick v Yedras Mining Co (1887) 35 WR 780; Gunn v Tucker, 
supra. 

See para. 21, ante. 

See para. 21, text and note 10, ante. 

See para. 36, ante. 

See Gautret v Egerton (1867) LR 2 CP 371 at 374, and NEGLIGENCE, vol. 34, para. 54, note 5. A 
general allegation of a breach of all the provisions of the Highway Code relating to a particular 
matter is insufficient: Wells v Weeks [1965] 1 All ER 77n, [1965] 1 WLR 4s. See also para. 12, 
note 2, ante. 

See para. 21, ante. 

If the plaintiff contends that the defendant purposely made his goods resemble the plaintiff's 
goods with the intention of misleading the public he must specifically plead the allegation: 
Claudius Ash, Sons & Co Ltd v Invicta Manufacturing Co Ltd (1912) 29 RPC 46s, HL. “If the 
plaintiff alleges that the defendant has induced persons to buy the defendant’s goods as and for 
those of the plaintiff, he must give the persons’ names and addresses: Humphries & Co v Taylor 
Drug Co (1888) 39 Ch D 693. See further TRADE MARKS. 

See RSC Ord. 103, rr. 19-23, and PATENTS. 

See LIBEL, vol. 28, para. 189. 

See para. 12, note 2, ante, and note 25, supra. 

As to public rights “of way, see A-G v Cannon Brewery Co [1947] WN 181, where particulars 
were ordered of the fact and period of public user, and HIGHWAYS, vol. 21, para. 108. A party 
alleging a private right of way must give particulars of the title under ‘which he claims it 
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(Harris v Jenkins (1882) 22 Ch D 481) and of where the way begins and ends (Rouse v Bardin 
(1790) 1 Hy Bl 351). See also Pledge & Sons v Pomfret (1905) 74 LJ Ch 357. As to pleading a lost 
grant, see EASEMENTS, vol. 14, para. 96. A party relying on prescription may be required to give 
particulars of the grounds on which he alleges that the right arises: Pugh v Savage [1970] 2 QB 
373, [1070] 2 AIMER 353, CA. 

49 Seduction as a tort was largely abolished by the Law Retorm (Miscellaneous Provisions) Act 
1970, s. § (b), and survives only in relation to an employee: see TORT. 

so Particulars may be ordered as to what features of a process are alleged to be secret: Printers and 
Finishers Ltd v Holloway [1964] 3 All ER s4n, [1965] 1 WLR 1. In a proper case the court will 
impose safeguards to protect trade secrets: see the Supreme Court Practice 1979, para. 18/12/27. 

51 See para. 24, ante. 

52 See Burland v R [1922] 1 AC 215, PC, where it was held to be sufficient to allege the invalidity 
of the statute as being ultra vires, without giving further reasons. 

s3 Kemlo v Heath [1964] 2 All ER so1, [1964] 1 WLR 729. 

$4 See para. 21, text and note 6, ante, and para. 36, ante. 

$5 See para. 36, ante. 

s6 Although particulars of the nature of alleged unsoundness of mind, and of acts said to exhibit 
it, and of dates, may be ordered, particulars will not be ordered of the persons present when 
those acts took place: see Re Earl of Shrewsbury, McLeod v Earl of Shrewsbury [1922] P 112, 
decided under probate rules of court then in force. See also para. 21, ante, and EXECUTORS, vol. 
17, para. 874. 

57 In an action for wrongful dismissal particulars must be given of the misconduct alleged to 
entitle the defendant to dismiss the plaintiff: Saunders v Jones (1877) 7 Ch D 435, CA; Benbow v 
Low (1880) 16 Ch D 93, CA; Marshall v Inter-Oceanic Steam Yachting Co (1885) 1 TLR 394; see 
EMPLOYMENT, vol. 16, para. 649. The plaintiff must give particulars as to other employment, if 
any, obtained and as to the period said to constitute reasonable notice of dismissal: Monk v 
Redwing Aircraft Co Ltd [1942] 1 KB 182, [19042] 1 All ER 133, CA. See also Phipps v Orthodox 
Unit Trusts Ltd [1958] 1 QB 314, [1957] 3 All ER 305, CA, where particulars of the plaintiff’s 
taxable income were ordered; Parsons v BNM Laboratories Ltd [1964] 1 QB os, [1963] 2 All ER 
658, CA; Bold v Brough, Nicholson and Hall Ltd [1963] 3 All ER 849, [1964] 1 WLR 201. The 
position should be contrasted with an application to an industrial tribunal by an employee who 
claims that his dismissal was unfair, as to which see EMPLOYMENT, vol. 16, paras. 639:1 et seq. 

s8 Duke's Court Estates Ltd v Associated British Engineering Ltd [1948] Ch 458, [1948] 2 All ER 137; 
Chapple v Electrical Trades Union [1961] 3 All ER 612, [1961] 1 WLR 1290. See also Weinberger 
v Inglis [1918] 1 Ch 133; Howard v Borneman [1972] 2 All ER 867, [1972] 1 WLR 863. 

s9 Fox v H. Wood (Harrow) Ltd [1963] 2 QB 601, [1962] 3 All ER 1100, CA. See note 36, supra. 

60 MacLulich v MacLulich [1920] P 439, CA; Pinson v Lloyds and National Provincial Foreign Bank 
Ltd [1941] 2 KB 72, |1941] 2 All ER 636, CA; IRC v Jackson [1960] 3 All ER 31, [1960] 1 
WLR 873, CA; Feeney v Rix [1968] Ch 693, [1968] 3 All ER 22, CA. See para. $9, note 5, 
post. 

61 Zierenberg v Labouchere [1893] 2 QB 183 at 187, CA; Bishop v Bishop [1901] P 325; Wootton v 
Sievier [1913] 3 KB 499, CA. Even where names should be supplied, they will not be ordered 
before service of the defence: Race Relations Board v London Borough of Ealing (No. 2) [1978] 1 
All ER 497, [1978] 1 WLR 112, CA. See also notes 44, 56, supra, and para. 59, post. 


(3) TYPES OF PLEADINGS 


(i) Statement of Claim 
A. GENERAL 


40. Nature and contents of the statement of claim. A statement of claim! is 
the pleading in which the plaintiff sets out the facts on which he relies as 
showing that he is entitled to the intervention of the court in his favour or 
against the defendant. The cause of action disclosed in the statement of claim 
should be the same as that in the writ?. The statement of claim must set out in a 
summary form the material facts? on which the plaintiff relies for his claim*, and 
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must state specifically and show the ground for the particular relicf or remedy 
claimed, although costs need not be specifically claimedé. 

Every statement of claim must bear on its face a statement of the date on 
which the writ in the action was issued”. The omission of the words “Statement 
of Claim” at the head of a writ of summons intended to be indorsed with a 
statement of claim has been held to constitute an irregularity’. A statement of 
claim must not contain any allegation or claim in respect of a cause of action 
unless that cause of action is mentioned in the writ or arises from facts which are 
the same as, or include or form part of, facts giving rise to a cause of action so 
mentioned’. Subject to that, a plaintiff may in his statement of claim alter, 
modify or extend any claim made by him in the indorsement of the writ 
without amending the indorsement!%, and may plead any matter which has 
arisen at any time, whether before or since the issue of the writin In all claims 
for damages for personal injury or death the age or (preferably) the date of birth 
of the plaintiff should be stated in the statement of claim!*. Where the plaintiff 
seeks to obtain a judgment expressed in a foreign currency, he should expressly 
state in his writ, whether or not indorsed with a statement of claim, that he 
makes a claim for payment in a specified foreign currency; and unless the facts 
themselves clearly show this, he should plead the facts relied on to support such a 
claim'’. The nature and effect of foreign law, being a question of fact for an 
English court, must be expressly pleaded in a statement of claim". 


1 For general formal requirements, sec paras. 6—10, ante. For forms of statement of claim, sec 32 

Court Forms (2nd Edn) (1974 issue) 70—80, Forms 1-15. 

As to differences between the writ and the statement of claim, sce para. 64, post. 

As to what are material facts, see paras. 11-14, ante. The statement of claim should not 

incorporate a reference to a document not served with it: Practice Statement (1977) Times, 22nd 

December, per Megarry V-C. 

A See RIC hal, wishin, and opel, Ti ante. 

s Sec RSC Ord. 18, r. 15 (1), and para. 44, post. A plamtiftt may not claim relief which is 
inconsistent with the relief that he has explicitly claimed: Cargill v Bower (1878) 10 Ch D 502. 
As to cases where there are several plaintiffs or detendants, sec para. 42, post. 

6 RSC Ord 08, 1: is (1): 

RSC Ord. 18, r. 15 (3): see para. 6, ante. 

In Cassidy v M'Aloon (1893) 32 LR Ir 368 the omission was held to be a fatal defect. but it can 

now be cured as a mere irregularity under RSC Ord. 2, r. 1: sec PRACTICE AND PROCEDURE. 

However, should the plaintiff have served a summons for summary judgment before 

amendment of the pleading is sought, the court may not give summary judgment under Ord. 

14 (secus Ord. 86) (see RSC Ord. 14, r. 1 (1)): Green v Luton Town Football and Athletic Co Ltd 

(unreported), per Kilner Brown J in Chambers, 24th June 1976. 

g RSC Ord. 18, r. 15 (2). 

10 RSC Ord. 18, r. 15 (2). This provision does not enable the plaintiff to alter the parties to the 
action, or to make any amendment except in the claim: Brickfield Properties Ltd v Newton [1971] 
3 All ER 328, [1971] 1 WLR 862, CA. 

11 RSC Ord. 18, r. y. If it be the case, the pleading should state that the matters hereinafter 
pleaded have arisen since the issue of the writ: Ellis v Munson (1876) 35 LT s8s, CA (decided 
under a rule permitting new matter to be pleaded only if it so arose). 

12 Practice Note [1974] 3 All ER 976, [1974] 1 WLR 1427, DC. 

13 Practice Direction [1976] 1 All ER 669, [1976] 1 WLR 83; Practice Direction [1977] 1 All ER 544, 
[1977] 1 WLR 197. 

14 Ascherberg, Hopwood and Crew Ltd v Casa Musicale Sonzogno di Piero Ostali, Societa in Nome 
Collettivo [1971] 3 All ER 38, [1971] 1 WLR 1128, CA. For an example, see Jean Kraut AG v 
Albany Fabrics Ltd [1977] 2 QB 182 at 185, [1977] 2 All ER 116 at 119. The court presumes 
that forcign law is the same as English law unless the contrary is proved: The Parchim |1918] 
AC 157 at 166, PC; Dynamit AG v Rio Tinto Co Ltd [1918] AC 260 at 295, HL. Sce also 
CONFLICT OF LAWS, vol. 8, para. 794. 
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41. Necessity for service of separate statement of claim. Unless the court 
gives leave to the contrary or a statement of claim is indorsed on the writ!, the 
plaintiff must serve? a statement of claim on every defendant either when the 
writ or notice of the writ? is served on that defendant or at any time after service 
of the writ or notice but before the expiration of fourteen days* after that 
defendant gives notice of intention to defend>. If the plaintiff fails to serve a 
statement of claim on the defendant when he is required to do so, the defendant 
may apply to the court for an order to dismiss the action®. 


1 Any writ may be indorsed with a statement of claim: see RSC Ord. 6, r. 2, and para. 1, note 4, 
ante. 

2 As to the service of pleadings, see para. 56, post. 

As to the service of notice of the writ, see RSC Ord. 11, r. 3, and PRACTICE AND PROCEDURE. 

4 The times prescribed may be enlarged by consent in writing or by the court: RSC Ord. 3, r. 5 
(1), (3). The court may extend time even if the application for an extension is not made until 
after the expiration of the relevant period: Ord. 3, r. § (2). See PRACTICE AND PROCEDURE. 

s RSC Ord. 18, r. 1. As to the time for service, see further para. 57, post. As to the procedure 
for obtaining summary judgment under Ord. 14, see JUDGMENTS, vol. 26, para. 517. As to the 
power to apply for a trial without further pleadings, see Ord. 18, r. 21, and paras. 76, 77, post. 

6 See RSC Ord. 19, r. I, and para. 58, post. 


Les) 


42. Statement of claim where there are several plaintiffs or defendants. 
Where there are several plaintiffs the statement of claim must show either (1) 
that they have a joint cause of action!; or (2) that all rights to relief which they 
claim in the action, whether they are joint, several or in the alternative, are in 
respect of or arise out of the same transaction or series of transactions?, and are 
such that if the plaintiffs had each brought separate actions some common 
question of law or fact would have arisen in all those actions?; but if, there being 
several plaintiffs, it appears to the court that the joinder of several plaintiffs may 
embarrass or delay the trial or is otherwise inconvenient, the court may order 
separate trials or make such other order as may be expedient?. 

Where the plaintiff in any action (other than a probate action) claims any 
relief to which any other person is entitled jointly with him, all persons so 
entitled must be parties to the action; and any person who does not consent to 
being joined as a plaintiff must be made a defendant?. 

Where relief is claimed in an action against a defendant who is either severally 
or jointly and severally liable with some other person, the plaintiff may elect 
which defendant he wishes to sue, and cannot be compelled to join other 
defendants. A judgment against one of two or more persons jointly liable to the 
plaintiff, whether in contract, tort or otherwise, no longer operates as a bar to an 
action, or the continuance of an action, against the other or others®. 


1 This was so even before the Supreme Court of Judicature Act 1873: see Booth v Briscoe (1877) 2 
QBD 406, CA. 

2 RSC Ord. 15, r. 4 (1) (b). For a form of statement of claim pleading alternative claims by 
different plaintiffs, see 32 Court Forms (2nd Edn) (1974 issuc) 75, Form 7. 

3 INSIC, Ovml. (a) 

4 RSC Ord. 1s, r. § (1). For a form of summons for such an order, sce 32 Court Forms (2nd 
Edn) (1974 issue) 94, Form 29. 

$ RSC Ord. 15, r. 4 (2). This rule is subject to any direction given by the court or to the 
provisions of any Act: Ord. 15, r. 4 (2). 

6 Civil Liability (Contribution) Act 1978, s. 3. See the Supreme Court Practice 1979, paras. 
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15/4/10, 15/4/10A. In the case of causes of action arising before 1st January 1979, see s. 7, and 
RSC Ord. 15, r. 4 (3). See also para. 48, text to note 22, and para. $1, text and note 4, post. 

The old authorities on the law of joinder of parties were affected by the alteration of the 
former Rules of the Supreme Court 1883, Ord. 16, r. 1, in 1896. Judicial decisions established 
that the former Ord. 16, r. 4, covered the same ground as the previous Ord. 16, r. 1; that the 
two rules were to be construcd liberally; and that where there were common questions of law 
or fact involved in difterent causes of action all parties might be included in one action: see 
Bullock v London General Omnibus Co [1907] 1 KB 264, CA; Compaña Sansinena de Carnes 
Congeladas v Houlder Bros & Co Ltd [1910] 2 KB 354, CA; Thomas v Moore [1918] 1 KB 555, 
CA; Payne v British Time Recorder Co Ltd and W. W. Curtis Ltd [1921] 2 KB 1, CA; Green v 
Berliner [1936] 2 KB 477, [1936] 1 All ER 199. It would seem that the rule as to the 
consolidation of actions (i.e. RSC Ord. 4, r. 10) should be applied in the same way as that 
relating to the joinder of parties: see Horwood v Statesman Publishing Co Ltd (1929) 98 LJKB 450, 
CA; Bailey v Marchioness Curzon of Kedleston |1932} 2 KB 392, CA; Daws v Daily Sketch and 
Sunday Graphic Ltd [1960] 1 All ER 397, [1960] 1 WLR 126, CA. See further PRACTICE AND 
PROCEDURE, 


B. GROUNDS OF RELIEF 


43. Statement of material facts. A statement of claim must contain in a 
summary form a statement of the material facts! on which the plaintiff relies as 
showing that he has a cause of action? against the defendant and that he is 
entitled to relief at the hands of the court’. 


1 As to what are material facts, and as to the manner in which they are to be pleaded, see paras. 
11-14, ante. It is usual to state when material the business or profession of the plaintiff and the 
nature of any office held by him, and to set out such facts as show how the cause of action 
arose, if they tend to elucidate the issue, as matters of inducement leading up to the facts which 
show the cause of action itself. The pleader has to use his own discretion as to how far he 
alleges matters of inducement. In some cases such matters may be very material to the cause of 
action, e.g. in actions of defamation, where the averment that the plaintiff carries on a 
particular trade or profession may give him an additional cause of action or his only cause of 
action: see Ayre v Craven (1834) 2 Ad & El 2: Gallwey v Marshall (1853) 9 Exch 294 at 300; 
James v Brook (1846) y QB 7; Hatchard v Mege (1887) 18 QBD 771; Chattell v Daily Mail 
Publishing Co Ltd (1901) 18 TLR 165, CA. As to the material allegations in a statement of claim 
in an action for defamation, see Bruce v Odhams Press Ltd [1936] 1 KB 697, [1936] 1 All ER 
287, CA (where the plaintiff is not actually named in the libel the facts and matters from which 
it is to be inferred that the libel was published of the plaintiff must be pleaded); and LIBEL, vol. 
28, para. 171. 

A plaintiff is said to have a cause of action when he can show that the defendant has done some 
act which is an invasion of a right in the plaintiff, conferred or sanctioned by substantive law, 
or has failed to do some act, or to discharge some duty or obligation, to the performance or 
fulfilment of which the plaintiff is entitled under the substantive law. 

2 Se RSS Oral. Mo r. 7 (1). 


to 


44. Statement of specific relief. Every statement of claim must state 
specifically the relicf or remedy! which the plaintiff claims, but costs need not be 
specifically claimed?. It is unnecessary to ask for general or other relief, which 
will always be granted to any party entitled to 1t?. 

Where the plaintiff seeks relief in respect of several distinct claims or causes of 
action which are inconsistent, they should be alleged in the alternativet. In any 
event, where he makes different claims founded on separate and distinct grounds 
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they should be stated, so far as may be, separately and distinctly, so as to show 
on which facts each claim is based?. i 

It is not necessary that every defendant should be interested as to every cause 
of action stated or all the relief sought in the statement of claim, but the court 
has wide powers on the hearing of the summons for directions to give such 
directions as will secure the just, expeditious and economical disposal of the 
action®, and may thus make such order as may appear just to prevent any 
defendant from being embarrassed or put to expense by being required to attend 
any proceedings in which he has no interest’. 


1 “Relief” and “remedy” must be distinguished from “cause of action”. It may be that a plaintiff 
is entitled to different forms of relief as against different defendants in respect of the same cause 
of action, and in such a case the different defendants are properly joined: Frankenburg v Great 
Horseless Carriage Co [1900] 1 QB 504, CA. See further para. 42, ante, and PRACTICE AND 
PROCEDURE. 

2 RSC Ord. 18, r. 15 (1). The same rule applies to any counterclaim made, or relief claimed, by 
the defendant in his defence: Ord. 18, r. 18 (a); see para. 47, post. 

3 Supreme Court of Judicature (Consolidation) Act 1925, s. 43. Such general relief cannot be 
inconsistent with that relief which is expressly asked for: Cargill v Bower (1876) 10 Ch D 502. 
Cf. Biss v Smallburgh RDC [1965] Ch 335, [1964] 2 All ER 543, CA. 

4 Bagot v Easton (1877) 7 Ch D 1, CA; Philipps v Philipps (1878) 4 QBD 127 at 134, CA. As to 
the joinder of causes of action, see RSC Ord. 15, r. 1, and PRACTICE AND PROCEDURE. 

5 See the former Rules of the Supreme Court 1883, Ord. 20, r. 7 (revoked); Davy v Garrett 
(1878) 7 Ch D 473 at 480, CA; Watson v Hawkins (1876) 24 WR 854. 

6 See RSC Ord. 25, r. 1 (1) (b), and PRACTICE AND PROCEDURE. 

7 Specific provision was formerly made for this in the Rules of the Supreme Court 1883, Ord. 
16, r. § (revoked), but the wide powers under the modern RSC Ord. 25 now make this 
unnecessary. 


(ii) Defence, Counterclaim and Set-off 
A. GENERAL 


45. Pleading to the statement of claim. In certain circumstances after a 
defendant has acknowledged service of the writ and has given notice of an 
intention to defend the court may order the action to be tried without further 
pleadings’. Alternatively a summons for summary judgment may be served on a 
defendant before he serves his defence?. Except in the foregoing cases, a 
defendant who has given notice of intention to defend? must serve a defence on 
the plaintiff unless the court gives leave to the contrary*. In his defence the 
defendant must plead to the allegations contained in the statement of claim in 
accordance with the rules previously set out5, and if he denies any such 
allegation he must do so specifically and not generally®. A defendant may in his 
defence plead matter which has arisen at any time, whether before or since the 
issue of the writ’. 


1 RSC Ord. 18, r. 21 (1): see further paras. 76, 77, post. 

RSC Ord. 18, r. 2 (2). As to summonses for summary judgment, sce Ord. i4, r. 1, and 

JUDGMENTS, vol. 26, paras. $16 ct seq.; and Ord. 86, r. 1, and SPECIFIC PERFORMANCE. 

3 Notice of intention to defend is given in the acknowledgment of service of the writ under 
RSC Ord. 12, r. 1: sec PRACTICE AND PROCEDURE. 


tu 
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4 RSC Ord. 18, r. 2 (1). As to the time limited for service of the defence, see para. 57, post. For 
forms of taa sec 32 Court Forms (2nd Edn) (1974 issue) 81—89, Forms 17-89. 

s See paras. 29-35, ante. 

6 See RSC Ord. 18, r. 13 (3), and paras. 29, 30, ante. 

ESAS AS para AO tee d ore ante: 


46. Set-off. Where a claim by a defendant to a sum of money! is relied on as a 
defence to the whole or part of the plaintiff’s claim, the defendant may include it 
in the defence and set it off against the plaintifP's claim, whether or not it is also 
added as a counterclaim?. 


1 This applies whether or not the sum is of an ascertained amount: RSC Ord. 18, r. 17. 

2 RSC Ord. 18, r. 17. This rule applies also to a defence to counterclaim: Ord. 18, r- 18 (b). See 
further SET-OFF. For a form of set-off, see 32 Court Forms (2nd Edn) (1974 issue) 88, Form 20. 
For the limited right of set-off in actions against the Crown, see RSC Ord. 77, r. 6, and CROWN 
PROCEEDINGS, vol. 11, para. 1427. 


47. Counterclaim. A defendant who alleges that he has any claim or is entitled 
to any relief or remedy against a plaintiff in respect of any matter, whenever and 
however arising!, may, instead of bringing a separate action, make a counter- 
claim in respect of it?, although if it appears on the plaintiff’s application that the 
subject matter of the counterclaim ought to be disposed of by a separate action 
the court may order the counterclaim to be struck out or tried separately or may 
make such other order as may be expedient’. Just as a plaintiff may join several 
causes of action in his statement of claim*, so may a defendant join several causes 
of action in his counterclaim?. 

Any counterclaim must be added to the defence®, and must state specifically 
the relief or remedy which the defendant claims, although costs need not be 
specifically claimed’. It may be proceeded with notwithstanding that judgment 
is given for the plaintiff in the action or that the action is stayed, discontinued or 
dismissed®. Where a defendant establishes a counterclaim against the plaintiff's 
claim and there is a balance in favour of one of the parties, the court may give 
judgment for the balance’. 

A defendant who counterclaims against the plaintiff and alleges that any other 
person!° is liable to him along with the plaintiff in respect of the subject matter 
of the counterclaim, or who claims against any other person any relief relating 
to or connected with the original subject matter of the action, may join that 
other person as a party against whom the counterclaim is made!’, although if it 
appears on that person’s application that the subject matter of the counterclaim 
ought to be disposed of by a separate action the court may order the 
counterclaim to be struck out or tried separately or may make such other order 
as may be expedient!*. A defendant may not, however, counterclaim against 
another person where the claim is purely an alternative claim!%. On so joining 
another person as a party the defendant must add that person’s name to the title 
of the action and serve on him a copy of the counterclaim and, if he is not 
already a party, a form of acknowledgment of service's. 


t A counterclaim may, for example, set up a cause of action accrued after the action was 
brought: Beddall v Maitland (1881) 17 Ch D 174 at 181. See also RSC Ord. 18, r. 9. For a form 
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of counterclaim arising after action brought, see 32 Court Forms (2nd Edn) (1974 issue) 90, 
Form 22. 

RSC Ord. 15, r. 2 (1). For a form of counterclaim, see 32 Court Forms (2nd Edn) (1974 issuc) 
$8, Form 20. See further SET-OFF AND COUNTERCLAIM. For the limited right of counterclaim in 
actions against the Crown, see RSC Ord. 77, r. 6, and CROWN PROCEEDINGS, vol. 11, para. 1427. 
Where the plaintiff has already obtained judgment against the detendant and the judgment has 
been satisfied, the defendant is not entitled to counterclaim: CSI International Co Ltd v Archway 
Personnel (Middle East) Ltd [1980] 3 All ER 215, [1980] 1 WLR 1069, CA: 

y ESC Oneal, 1 1 9 (ae 

4 See RSC Ord. 15, r. 1, and PRACTICE AND PROCEDURE. 
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(4). 

10 Le. whether or not a party to the action. 

11 RSC Ord. 15, r. 3 (1). For a form of counterclaim in these circumstances, see 32 Court Forms 
(2nd Edn) (1974 issue) 89, Form 21. See further SET-OFF AND COUNTERCLAIM. 

RSS Orb 1S, i 5 (2). 

13 Times Cold Storage Co v Lowther and Blankley [1911] 2 KB 100, DC. 

14 RSC Ord. 15, r. 3 (2). If the person is not already a party, the copy of the counterclaim served 
on him must be indorsed with a notice (see App. A, Form 17) requiring him to acknowledge 
service within fourteen days on pain of having judgment in default entered against him: Ord. 
15, r. 3 (6). If he is not already a party he becomes one as from the time of service with the 
same rights in respect of his defence to the counterclaim and otherwise as if he had been duly 
served in the ordinary way by the defendant: Ord. 15, r. 3 (2). If that person is already a party, 
the counterclaim must be served on him within the time limited for service of the defence on 
the plaintiff (see para. 57, post): Ord. 15, r. 3 (3). 


48. Matters which must be specially pleaded. The defendant must in his 
defence! plead specifically any matter which he alleges makes the action not 
maintainable?, or which, if not specifically pleaded, might take the plaintiff by 
surprise3, or which raises issues of fact not arising out of the statement of claim?. 
Examples of such matters are performance?, release®, any relevant statute of 
limitation’, fraud® or any act showing illegality?. Other matters which must be 
so pleaded are the Statute of Frauds!° and the provision of the Law of Property 
Act 1925 which requires contracts for the sale or disposition of land to be in 
writing!!, and, it seems, any ground of objection to the jurisdiction of a court!?. 

An agent’s want of authority, if relied on, should be specially pleaded!3, and 
so should contributory negligence!*. If he wishes to raise an equitable defence, 
the defendant may set up any ground which formerly would have entitled him 
to file a bill in Chancery to restrain the plaintiff from proceeding with his 
action!*. In the case of joint contractors a defence pleaded by one of several joint 
contractors enures to the benefit of all the defendants?*. 

Any application to reopen a moneylending or similar agreement under the 
provisions of the Consumer Credit Act 1974 requires specific notice to the 
opposite party!” which is considered elsewhere in this work!8. 

Other matters which should be specially pleaded include the non-fulfilment of 
a condition precedent!”, an estoppel?°, and the defence of justification in an 
action of libel or slander??. 

A judgment which has been obtained against one or more persons jointly 
liable with the defendant only arises as a defence in relation to a cause of action 
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which accrued prior to rst January 1979, and in that event should be pleaded??. 
Where the defence is inevitable accident, it is advisable to plead the facts relied 
ont? 


9 


10 


This rule applies to any pleading subsequent to a statement of claim: RSC Ord. 18, r. 8 (1). 
RSC Ord. 18, r. 8 (1) (a). An example is a denial of the plaintiff's right to sue in a 
representative capacity. Nothing in Ord. 75, rr. 2, 37-40 (see ADMIRALTY, vol. 1, paras. 461 et 
seq.), 1s to be taken as limiting any right of a shipowner or other person to rely by way of 
defence on any provision of the Merchant Shipping Acts 1894 to 1965 which limits the amount 
of his hability in connection with a ship or other property: Ord. 18, r. 22. 
RSC Ord. 18, r. 8 (1) (b). An example is where the defendant relies on the act of a third 
person: see Davie v New Merton Board Mills Ltd [1956] 1 All ER 379n, [1956] 1 WLR 233n, 
where it was held that the defence that a tool alleged by the plaintiff to be unsafe had been 
supplied by reputable suppliers must be specially pleaded. Where, following a collision 
between a motor cycle and the defendant’s car, the defence denied negligence, the plaintiff 
should have anticipated that a defect in the car brakes might be relied on at the trial, as it had 
been mentioned in correspondence: McKnight v McLaughlin [1963] NI 34. 
RSC Ord. 18, r. 8 (1) (c). Examples of matters which must be expressly pleaded (see generally 
paras. 11 et seq., ante) are the nature and effect of any foreign law (see para. 40, text and note 
14, ante), and an intention to rely on a conviction by a court in the United Kingdom or a 
finding of adultery or paternity (see paras. 27, 28, ante). 
See CONTRACT, vol. y, paras. 585 et seq. (accord and satisfaction). For forms of defence pleading 
this, see 12 Court Forms (2nd Edn) (1978 issue) 288, 289, Forms 89-92, and 32 Court Forms 
(2nd Edn) (1974 issue) 83, Form 19, paras. 1, 2. 
See CONTRACT, vol. 9, paras. 594 et seq. For forms of defence pleading release, see 12 Court 
Forms (2nd Edn) (1978 issue) 287, 288, Forms 87, 88, and 32 Court Forms (2nd Edn) (1974 
issue) 87, Form 19, para. 22. Ín Bryanston Finance Ltd v de Vries [1975] QB 703 at 723, [1975] 2 
All ER 609 at 619, CA, Lord Denning MR suggested that the rule regarding release is obsolete. 
See LIMITATION OF ACTIONS, vol. 28, para. 601, and para. 925, note 1 (meaning of statutes of 
limitation), paras. 647 et seq. (pleading statutes of limitation), and paras. 653, 655 (pleading 
acknowledgment, part payment or fraud). See also para. 36, note 2, ante. For a form of defence 
pleading statutes of limitation, see 32 Court Forms (2nd Edn) (1974 issue) 86, Form 19, para. 
ngs 
As to pleading fraud, see para. 36, ante. 
RSC Ord. 18, r. 8 (1). Although illegality should be pleaded, the court, if the contract 
concerned is ex facie illegal, may refuse to enforce it, even if the defendant refrains from 
pleading or even raising its illegality: see North Western Salt Co Ltd v Electrolytic Alkali Co Ltd 
[1914] AC 461 at 469, 475-478, HL. See also Begbie v Phosphate Sewage Co Ltd (1875) LR 10 
QB 491; affd. (1876) 1 QBD 679, CA; Thomas v Dey (1908) 24 TLR 272; BETTING, vol. 4, para. 
7, note 10; CONTRACT, vol. 9, para. 388; MONEY, vol. 32, para. 117. For a form of defence 
pleading illegality, see 32 Court Forms (2nd Edn) (1974 issue) 86, Form 19, para. 19. 
The Statute of Frauds (1677), s. 4, which rendered certain contracts unenforceable in the 
absence of a written memorandum, has been replaced, as to contracts for the sale of land, by 
the Law of Property Act 1925, s. 40 (see the text and note 11, infra), and has been repealed as 
to other contracts (except contracts of guarantee, as to which see GUARANTEE, vol. 20, para. 
119), by the Law Reform (Enforcement of Contracts) Act 1954, $. 1: sce CONTRACT, vol. 9, 
ara. 218. 
P No particular section of the Statute of Frauds (1677) need be named, but where a defendant 
pleaded that he relied on s. 4 he was not allowed to amend by substituting s. 7 (repealed): James 
v Smith [1891] 1 Ch 384; cf. Hills and Grant Ltd v Hodson [1934] Ch 53 at 63, 64. The statute 
must be pleaded in such a way as to show the other party clearly the exact point raised and in 
what respect it will be contended that the statute applies: Pullen v Snelus (1879) 40 LT 363; 
North v Loomes [1919] 1 Ch 378. For a form of defence, see 12 Court Forms (2nd Edn) (1978 
issue) 270, Form 41. A plaintiff who pleads a written agreement is not entitled to prove an oral 
one unless the judge allows an appropriate amendment of his statement of claim, and, if such 
an amendment is allowed, the defendant should be allowed to amend by pleading the Statute 
of Frauds (1677) if this affords a ground of defence: Brunning v Odhams Bros Ltd (1896) 75 LT 
602, HL. As to the necessity for pleading specifically the Statute of Frauds (Amendment) Act 
1828, s. 6, see MISREPRESENTATION, vol. 31, para. 1106, and sec para. 36, note 1, ante. As to 
striking out a statement of claim under RSC Ord. 18, r. 19 (sec para. 73, post), on the ground 
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that the Statute of Frauds (Amendment) Act 1828, s. 6, applies, see Worthington & Co Ltd v 
Belton (1902) 18 TLR 438, CA. 

11 Sec the Law of Property Act 1925, $. 40; LANDLORD AND TENANT; SALE OF LAND. As a matter of 
discretion the defendant in Re Gonin |1979] Ch 16, [1977] 2 All ER 720, was allowed to 
amend and plead the Law of Property Act 1925, s. 40, at the hearing. For forms of defence 
pleading s. 40, sce 24 Court Forms (2nd Edn) (1976 issuc) 301, Form 171, para. 4, and 34 Court 
Forms (2nd Edn) (1977 issue) 357, Form 15. 

12 Joseph Crosfield & Sons Ltd v Manchester Ship Ganal Co [1904] 2 Ch 123 at m2) CA, per 
Vaughan Williams LJ; revsd. on another point [1905] AC 421, HL. As to the jurisdiction of the 
courts generally, sec COURTS, vol. 10, paras. 715 et seq. 

13 Byrd v Nunn (1877) 7 Ch D 284, CA; but sec Johnson v Kearley [1908] 2 KB 82; aftd. [1908] 2 
KB 514, CA; and AGENCY, vol. 1, paras. 803, Soy. 

14 Wakelin v London and South Western Rly Co (1886) 12 App Cas 41 at $2, HL; SS Pleiades 
(Owners) and Page v Page and SS Jane (Owners) and Lesser [1891] AC 250, PC; Fookes v Slaytor 
[1979] 1 All ER 137, [1978] 1 WLR 1293, CA. Sce also para. 39, text and note 16, ante. As to 
contributory negligence, sec NEGLIGENCE, vol. 34, paras. 58 ct seq. 

1§ Bankes v Jarvis [1903] 1 KB 549 at 552. 

16 Pirie v Richardson [1927] 1 KB 448, CA. 

17 RSC Ord. 83, r. 2 (1). If when the notice is served the debtor or surety has not acknowledged 
service of the writ, the notice must specify an address tor service as if it were an 
acknowledgment of service: Ord. 83, r. 2 (2). 

18 Sec HIRE PURCHASE, vol. 22, paras. 163 ct seq. As to judgment in default, sec RSC Ord. 83, 
rr. 3, 4, and JUDGMENTS, vol. 26, paras. $11, S14. 

19 See para. 20, ante. 

20 Sec ESTOPPEL, vol. 16, para. 1516. 

21 Sec LIBEL, vol. 28, para. 186. 

22 Sce para. 42, text and note 6, ante. 

23 See para. 39, text and note 33, ante; and the Supreme Court Practice 1979, para. 18/8/o. 
However, it is unnecessary to plead the statutory entitlement of one joint tortfeasor to recover 
contribution against another: Burnham v Boyer and Brown [1936] 2 All ER 1165. Cf. Croston v 
Vaughan [1938] 1 KB 540, [1937] 4 All ER 249, CA; Bell v Holmes [1956] 3 All ER 449, [1956] 
1 WLR 1350. 


B. PARTICULAR PLEAS 


49. Plea of possession. A defendant to an action for possession of land must 
plead specifically every ground of defence on which he relies, and a plea that he 
is in possession of land by himself or his tenant is not sufficient!. These grounds 
of defence may include insufficient notice to quit, possessory title, or that the 
plaintiff does not own the legal estate’. The defendant is entitled to put the 
plaintiff to strict proof of his title, although by so doing he may risk a forfeiture 
of his interest in the property?. If the defendant relies on an equitable interest 
which entitles him to possession, he must specifically plead it and give 
particulars’. 


1 RSC Ord. 18, r. 8 (2). This rule applies also to a defence to counterclaim: Ord. 18, r. 18 (b). 
For forms of defence to possession actions, see 24 Court Forms (2nd Edn) (1976 issue) 408—411, 
Forms 324—328. See also REAL PROPERTY. 

2 Pe N McAnulty (1883) 8 App Cas 456 at 465, 466, HL. Sec also Allen v Woods (1893) 68 LT 
143, ; 

3 Warner v Sampson [1959] 1 QB 297, [1959] 1 All ER 120. 

4 Sutcliffe v James (1879) 40 LT 875. 
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50. Plea of tender. Where in any action a defence of tender before action is 
pleaded, the defendant must pay into court! the amount alleged to have been 
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tendered, and the tender will not be available as a defence unless and until 
payment into court has been made?. This defence only applics to a liquidated 
claim’. If the plamtiff fails to recover more than the sum tendered, and docs not 
disprove the plea of tender, he is bound to pay the costs of the action”. 


1 Le. in accordance with RSC Ord. 22: sce PRACTICE AND PROCEDURE. 

2 RSC Ord. 18, r. 16. This rule applics also to a defence to counterclaim: Ord. 18, r. 18 (b). For 
a form of defence of tender, sec 32 Court Forms (2nd Edn) (1974 issue) 87, Form ry, para. 24. 
Davys v Richardson (1888) 21 QBD 202 at 205, CA; The Mona [1894] P 26s. 

Griffiths v Ystradyfodwg School Board (1890) 24 QBD 307, DC. 
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ES MATTERS NOT TORBE PLEADED 


51. Plea in abatement. No plea or defence in abatement! may be pleaded?. A 
detendant who wishes to raise the point that any person ought to have been 
added, struck out or substituted as a party to the action must do so by taking out 
a summons* to add, strike out or substitute a party?. 

However, this principle is subject to the overriding rule that no cause or 
matter is to be defeated by reason of the misjoinder or nonjoinder of any party?. 
The court may in any cause or matter determine the issucs or questions in 
dispute so far as they affect the rights and interests of the persons who are parties 
to 1t%, and may a any person who has ceased to be a proper or necessary 
party to cease to be a party, or any other necessary party to be added as a party?. 


1 A plea in abatement was a plea by which, before the coming into force of the Supreme Court 
of Judicature Act 1875, the defendant, without admitting or denying the cause of action, set up 
some matter of fact the legal effect of which was to preclude the plaintiff from recovering upon 
the writ and declaration (i.e. statement of claim) as then framed, e.g. that the plaintiff or 
defendant was under some personal disability of suing or being sued, or could not suc or be 
sucd alone, being a joint party with others to the cause of action. 

The plea was abolished by the former Rules of the Supreme Court 1883, Ord. 21, r. 20, which 

was not replaced when the rules were revised in 1962. 

Le. under RSC Ord. 15, r. 6: see PRACTICE AND PROCEDURE. 

4 Richmond v Branson & Son [1914] 1 Ch 968, CA; Russian Commercial and Industrial Bank v 
Comptoir d'Escompte de Mulhouse [1925] AC 112 at 130, 148, HL; SBA Properties Ltd v Cradock 
[1067] 2 All ER 610, [1967] 1 WLR 716 (cases of alleged want of authority for bringing the 
action in the plaintiff’s name); and sce e.g. Re Hall, Hall v Knight and Baxter [1914] Pi, cone 
where the defendant was dismissed from a probate action on the ground that, having been 
convicted of the testator’s manslaughter, she could take no benefit under the will: see 
EXECUTORS, vol. 17, para. 931. Where it is intended to put in issue the plaintiff’s right to sue in 
a representative capacity, this right should be denied in the defence: see para. 4.8, note 2, ante. 

SRSC Orde rs r0 T) 

6 See RSC Ord. 15, r. 6 (2), and PRACTICE AND PROCEDURE. 
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52. Payment into court or interim payment. The fact that moncy has been 
paid into court! must not be pleaded, except in an action to which a defence of 
tender before action is pleaded?, or in an action in which all further proceedings 
have been stayed? on acceptance of a payment into court’. 

The fact that an order has been made? for an interim payment of damages or 
any other sum to the plaintiff must not be pleaded?®. 
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Ie. under RSC Ord. 22: see PRACTICE AND PROCEDURE. 

As to the defence of tender, see para. $0, ante.* 

Le. under RSC Ord. 22, r. 3 (4): sec PRACTICE AND PROCEDURE. 

RSC Ord. 22, r. 7. A payment into court may be expressly pleaded in a defence under the 
Libel Act 1843, s. 2, and the Libel Act 1845, s. 2: see RSC Ord. 82, r. 4 (2). However, as the 
provisions of the Defamation Act 1952, s. 4, afford wider protection to a defendant than the 
foregoing provisions, this rule is now to be regarded as otiose: see the Supreme Court Practice 
1979, para. 82/4/2, and LIBEL, vol. 28, paras. 153, 154, 196. 

Le. under RSC Ord. 29, r. 11 orr. 12: see PRACTICE AND PROCEDURE. 

RSC Ordaeo, r TS- 


(iii) Reply and Subsequent Pleadings 


53. Reply and defence to counterclaim. The plaintiff may, and in appro- 
priate circumstances must!, serve a reply on the defendant?. Leave is not 
generally required?, provided the time limited for service of the reply has not 
expired*. Where a defendant serves a counterclaim on a plaintiff and the plaintiff 
intends to defend it, he must serve a defence to counterclaim on that defendant?. 
A defence to counterclaim, which must be included in the same document as the 
reply®, is subject to the rules applicable to defences’. 


I 
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The requirements of RSC Ord. 18, r. 8 (1) (sce para. 48, ante), make a reply obligatory where 
any of the facts specificd in that rule are to be relied on by a plaintiff in answer to matter raised 
in the defence: Ord. 18, r. 3 (1). Further, in a defamation action where the plaintiff alleges that 
the defendant maliciously published the words or matters complained of, and the defendant 
pleads that any of those words or matters arc fair comment on a matter of public interest or 
were published on a privileged occasion, and the plaintiff intends to allege that the defendant 
was actuated by express malice, the plaintiff must serve a reply giving particulars of the facts 
and matters from which the malice is to be inferred: Ord. 82, r. 3 (3); see LIBEL, vol. 28, paras. 
NOE 220; 

RSC Ord. 18, r. 3 (1). For forms of reply, see 32 Court Forms (2nd Edn) (1974 issue) 91, 
Forms 23-25. 

However, leave to serve a reply is always necessary in a collision action in the Admiralty 
Comes COS BO (i) 

For the time-limit, sec RSC Ord. 18, r. 3 (4), and para. $7, post. A reply served out of time 
may be admitted on terms (Graves v Terry (1882) 9 QBD 170, DC), or the time-limit may be 
enlarged (Eaton v Storer (1882) 22 Ch D 91, CA). 

RSC Ord. 18, r. 3 (2). For forms of defence to counterclaim, sec 32 Court Forms (2nd Edn) 
(1974 issue) 91, 92, Forms 23, 26. 

RSC Ord. 18, r. 3 (3). For the time-limit tor service, sec Ord. 18, r. 3 (4), and para. 57, post. 
While the pleading should be headed “Reply and Detence to Counterclaim”, the reply and 
defence to counterclaim should be clearly separated by the sub-headings “Reply” and “Defence 
to Counterclaim”, the matters appropriate to cach part of the pleading being contained in 
those separate parts. 

Without prejudice to the general application of RSC Ord. 18 to a defence to counterclaim, 
Ord. 18, r. 8 (2) (see para. 49, ante), Ord. 18, r. 16 (sce para. 50, ante), and Ord. 18, r. 17 (see 
para. 46, ante), apply with the necessary modifications to a defence to counterclaim as they 
apply to a defence: Ord. 18, r. 18 (b). In addition, the default provisions of Ord. 19, rr. 2-6, 
apply where there is default in serving a defence to counterclaim: see Ord. 19, r. 8, and 
JUDGMENTS, vol. 26, para. 513, text and note 19. 


54. Contents of reply. A plaintiff by his reply must plead specifically any 
matter which he alleges makes the defence not maintainable! and any matter on 
which he intends to rely in rebuttal of the allegations contained in the defence 
and which under the rules already mentioned? should be specially pleaded?. 
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However, the reply 1 must not contain any allegation of fact or raise any new 
ground or claim inconsistent with the statement of claim”. 

The plaintiff may include in his defence to counterclaim a counterclaim by 
way of defence to it, even though the matter was not included in the statement 
of claim, provided he does not put it forward by way of an independent claim?. 


SES CIO AS 

Sec RSC Ord. 18, r. 8 (1), and para. 48, ante. 

A plaintift who serves a reply should either specifically deny every allegation in the defence 
which he does not admit or join issue upon the defence pursuant to RSC Ord. Tat ety MS) Hel 

(sec paras. 29, 34, ante); but a reply is not necessary if the plaintiff merely desires to join issue 

on a defence unaccompanied by a counterclaim, for in these circumstances he can rely on the 

automatic joinder of issue prescribed by Ord. 18, r. 14 (1): see para. 34, ante. 

2 SC Ojal, o ODE Sus en. e. ME 

$ Toke v Andrews (1882) 8 QBD 428; Renton Gibbs & Co Ltd v Neville & Co [1900] 2 QB 181, 

CA. See SET-OFF AND COUNTERCLAIM. 
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55. Pleadings subsequent to reply. No pleading subsequent to a reply or a 
defence to counterclaim may be served except with the leave of the court!. 
Pleadings subsequent to a reply preserve their traditional names? by custom, not 
by rule. 


1 RSC Ord. 18, r. 4. Application for leave is made by summons or by or under the summons for 
directions. For forms of summons and order, see 32 Court Forms (2nd Edn) (1974 issue) 107, 
108, Forms $4, 5s. The proposed pleading should be produced at the hearing of the 
application. Leave will not be granted unless service of the pleading is really required so as to 
plead matters required by RSC Ord. 18, r. 8, to be pleaded. For a form of rejoinder, see 32 
Court Forms (2nd Edn) (1974 issue) 92, Form 27. 

2 Le. rejoinder, served by the eee in response to a reply; and then surrejoinder, served by 
the plaintiff; rebutter, served by the defendant; and surrebutter, served by the plaintiff. 


2. PROCEEDINGS CONCERNING PLEADINGS 
(1) SERVICE AND DEFAULT 


56. Service of pleadings. Every pleading! must be served? on the opposite 
party?. Every pleading or other document? required to be served on a party 
must be served on the solicitor of every party who has acknowledged service by 
a solicitor®; if the party has not acknowledged service by a solicitor and is an 
individual, his address for service is his usual or last known address%; if the party 
is a body corporate, the address for service is its registered or principal office’; 
and if individuals sue or are being sued in the name of a firm, their address for 
service is the principal or last known place of business of the firm within the 
jurisdiction®. If desired, personal service may be effected’. 

If at the time when service is to be effected!® the person on whom the 
pleading is to be served is in default as to acknowledgment of service or has no 
address for service, the pleading need not be served on him unless the court 
otherwise directs?!. 
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1 For the meaning of “pleading”, sce para. 1, ante. 

Service is effected by leaving the pleading at the proper address of the person to be served 

(RSC Ord. 6s, r. s (1) (a)), or by post (Ord. 65, r. s (1) (b)), or (in exceptional circumstances) 

in such other manner as the court may direct (Ord. 65, r. $ (1) (c)). When an order is made for 

service on or before a certain date, service should occur before 4 p.m. if that day is a weckday, 
or 12 noon if it is a Saturday: sce Ord. 65, r. 7. The date of service of a pleading should be 
stated at the end of the pleading: see para. 6, ante. 

3 See RSC Ord. 18, rr. 1, 2 (1), 3 (1), (2), (4), 4. In early times pleadings were delivered to an 
officer of the court by whom they were entered on the record: see para. 1, note 1, ante. 
Subsequently they were delivered direct to the opposite party, but since 1964 they have been 
served. 

4 E.g. interrogatories under RSC Ord. 26: see DISCOVERY, INSPECTION AND INTERROGATORIES, vol. 
ES para mO 

5 See RSC Ord. 65, r. s (2) (a), and PRACTICE AND PROCEDURE. 
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y See RSC Ord. 65, r. § (3), and PRACTICE AND PROCEDURE. 
10 See para. $7, post. 
11 RSC Ord. 65, T. 9. 


57. Time for service of pleadings. The time limited for service of a statement 
of claim has already been stated’. Where a defendant has given notice of 
intention to defend, he must serve a defence on the plaintiff before the expiration 
of fourteen days after the time limited for acknowledging service? of the writ, or 
after the service of the statement of claim on him, whichever is the later?, unless 
(1) the court gives leave to the contrary?*, or (2) time is extended by written 
consent or by the court, or (3) the plaintiff has served on the defendant a 
summons for summary judgment®. If by the order made on such a summons the 
defendant is given leave to defend the action, he must serve his defence within 
fourteen days after the making of that order or within such other period as 1s 
specified in the order’. 

A reply to any defence must be served by the plaintiff before the expiration of 
fourteen days after that defence is served on him, and a defence to counterclaim 
must be served by the plaintiff before the expiration of fourteen days after the 
service on him of the counterclaim to which it relates’. 

However, unless the court otherwise directs, the period of the Long Vacation? 
is exciuded in reckoning any period prescribed, ordered or directed for serving, 
filing or amending any pleading*%, and pleadings may not be served during the 
Long Vacation except with the leave of the court or the consent of all parties!!. 


1 See RSC Ord. 18, r. 1, and para. 41, ante. The time is generally before the expiration of 

fourteen days after the defendant gives notice of intention to defend. 

References to the time limited for acknowledging service are references (1) in the case of a writ 

served within the jurisdiction, to fourteen days after service of the writ (including the day of 

service) or, where that time has been extended, to that time as extended (RSC Ord. 12, r. 5 

(a)); and (2) in the case of a writ or notice of a writ served out of the jurisdiction, to the time 

limited under Ord. 10, r. 2 (2), Ord. 11, r. 1 (3) or Ord. 11, r. 4 (4) (see PRACTICE AND 

PROCEDURE), Or, where that time has been extended, to that time as extended (Ord. 12, r. 5 

(b)). 

RSC Ord. r8, r. 2 (1). 

4 RSC Ord. 18, r. 2 (1). Thus, the court may order trial without pleadings under Ord. 18, r. 21: 
sec para. 76, post. If the court dismisses an application for trial without pleadings it may give 
such directions as to the further conduct of the action as may be appropriate: Ord. 18, r. 21 (3). 
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5 SEMRSC OA. 3, 1. $ ‘and PRACTICE AND PROCEDURE. Application to the court should be made 
only if an application to the other party for consent has been refused. The court has power to 
extend time even after the relevant time-limit has expired: Ord. 3, r. s (2). 

6 Le. under RSC Ord. 14, r. 1 (sce JUDGMENTS, vol. 26, paras. 516 et seq.), or under Ord. 86, r 
(sec SPECIFIC PERFORMANCE). 

ARS CIO dra (2). 

E RSC Ordain Toa (4): 

y The Long Vacation extends from ist August to 30th September inclusive: see RSC Ord. 64, 
es A) (EU (d). 

TO RSC ORPS T. 3. 

11 RSC Ord. 18, r. 5. However, the service of a pleading during the Long Vacation is an 
irregularity which may be waived under Ord. 2 (see PRACTICE AND PROCEDURE): MacFoy v 
United Africa Co Ltd [1962] AC 152, [1961] 3 All ER 1169, PC. The time for service of 
pleadings continues to run during vacations other than the Long Vacation. 


58. Default of pleadings. Where the plaintiff is required! to serve a statement 
of claim on a defendant, and he fails to do so, the defendant, after the expiration 
ot the period limited for service of the statement of claim’, may apply to the 
court for an order to dismiss the action, and the court may dismiss the action or 
make such other order on such terms as it thinks just?. 

If a defendant fails to serve a defence, the plaintiff, after the expiration of the 
period limited for service of a defence, dependent on the nature of his claim 
against any defendant in default, may obtain a final or an interlocutory 
judgment in default*, or may apply to the court by summons or motion? for 
judgment®. The court may, on such terms as it thinks just, set aside or vary any 
default judgment thus obtained’. 


Le. by the Rules of the Supreme Court. 

As to the time limited for the service of pleadings, sce para. $7, ante. 

RSC Ord. 19, r. 1. For forms of summons and order, see 14 Court Forms (2nd Edn) (1980 

issue) 310, Forms 34, 35. The service of a statement of claim prior to the hearing of such an 

application will not cure the default, and in appropriate circumstances the action may be 

dismissed: Clough v Clough [1968] 1 All ER 1179, [1968] 1 WLR 525, CA. Cf. Rowe v 

Tregaskes [1968] 3 All ER 447, [1968] 1 WLR 1475, CA; Martin v Turner [1970] 1 All ER 256, 

[1970] 1 WLR 82, CA; Irvine v Ocean Port Services Ltd (1970) 115 Sol Jo 14, CA. An order 

dismissing an action unless a statement of claim is served on or before a certain date must be 

clear and unambiguous: Kaye v Levinson [1950] 1 All ER s94, CA. As to the dismissal of 

actions for want of prosecution, see PRACTICE AND PROCEDURE. 

4 See RSC Ord. 19, rr. 2-6; para. 4, ante; and JUDGMENTS, vol. 26, paras. 512 ct seq. The same 
provisions apply to a counterclaiming defendant: RSC Ord. 19, r. 8. 

s See RSC Ord. 19, r. 7 (3), and JUDGMENTS, vol. 26, paras. $12, 530. 

6 RSC Ord. 19, r. 7 (1), (2). As to default of defence generally, see JUDGMENTS, vol. 26, paras. 
$12 et seq. 

7 RSC Ordo. 0: 
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59. Request and order for further particulars. The court may order a party 
to serve on any other party! particulars? of any claim%, defence or other matter? 
stated5 in his pleading, or in any affidavit of his ordered to stand as a pleading?, 
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or a statement’ of the nature of the case on which he relies*. The order may be 
made on such terms as the court thinks just?. However, an order for the service 
of such particulars will not be made before service of the defence unless, in the 
opinion of the court, the order is necessary or desirable to enable the defendant 
to plead or for some other special reason!®. A formal application to the court for 
particulars should normally be preceded by a request to the opposite party by 
letter!!. Failure to make a preliminary request for particulars by letter may 
justify a refusal by the court to make an order for particulars unless the court is 
of opinion that there were sufficient reasons for not making a prior application 
by letter!?. Whilst an application for particulars may be made at any time, it 
should be made promptly: failure to seek particulars until shortly before the 
trial, with the result that the trial is at risk of being adjourned, will justify the 
dismissal of an application for particulars which would otherwise be ordered to 
be gervel: 

If an order for service of particulars is made, the respondent to the application 
for the order may have to pay the costs of the application, and may be subjected 
to an order that unless the particulars are served within a specified time the 
action is to stand dismissed or the defence struck out, as the case may be, or that 
the allegation of which particulars were ordered should be struck out from the 
pleadings**. The court may refuse particulars in an appropriate case until after 
discovery!>. Further and better particulars of the defence should not normally be 
ordered before the hearing of the summons for directions, but an order may be 
made earlier if the defence is totally lacking in relevant detail'®. 


1 Thus particulars may be sought by or from third or subsequent parties, who are treated as 
parties after service of the third party or subsequent notice: see RSC Ord. 16, rr. 1 (3), 9, and 
PRACTICE AND PROCEDURE. 

For the function of particulars, see para. 38, ante. 

In an action for a general account the plaintiff need not give particulars of the sum which he 

claims the defendant has received to the use of the plaintiff: Augustinus v Nerinckx (1880) 16 

Ch D 13, CA; Sharer v Wallace [1950] 2 All ER 463; Re Wells, Wells v Wells [1962] 1 All ER 

812, [1962] 1 WLR 397; aftd. [1962] 2 All ER 826, [1962] 1 WLR 874, CA. 

4 Particulars may be ordered to be given by being indicated on a plan: Tarbox v St Pancras 
Borough Council [1952] 1 AU ER 1306, CA. In practice a sketch is frequently directed to be 
served. 

5 “Stated” means stated expressly or by reasonable or necessary implication; a mere traverse by a 
defendant of allegations, whether positive or negative, pleaded by a plaintiff which he must 
establish in order to succeed, is not a matter “stated” within RSC Ord. 18, r. 12 (3): Weinberger 
v Inglis [1918] 1 Ch 133 (approved in Stapeley v Annetts [1969] 3 All ER 1541, [1970] 1 WLR 
20, CA); Perlak Petroleum Maatschappij v Deen [1924] 1 KB 111 at 114, CA; La Radiotechnique v 
Weinbaum [1928] Ch 1. However, where an allegation in a pleading by a plaintiff is negative, a 
traverse by the defendant necessarily involves a double negative, which may or may not 
involve an affirmative proposition. If such a traverse is not a mere traverse but is pregnant with 
an affirmative, then particulars of that affirmative must be given (Pinson v Lloyds and National 
Provincial Foreign Bank Ltd [1941] 2 KB 72, [1941] 2 All ER 636, CA) unless there are special 
reasons to the contrary (Duke's Court Estates Ltd v Associated British Engineering Ltd [1948] Ch 
458, [1948] 2 All ER 137, where particulars were not ordered although the defendants’ denial 
involved an implied affirmative, as this was a forfeiture action in which the burden was on the 
plaintiff). See para. 39, text and note 60, ante. 

6 An affidavit may be ordered to stand as a pleading where proceedings begun by originating 
summons are ordered to be continued as if begun by writ: sec RSC Ord. 18, r. 8 (1), and 
PRACTICE AND PROCEDURE. 

7 Where, having regard to the nature of the allegations made, precise particulars cannot be 
given, particulars will be directed to be served in this form. 

8 RSC Ord. 18, r. 12 (3). The application may be made on the hearing of the summons for 
directions, or notice given under it (as to which see PRACTICE AND PROCEDURE), or on notice of 
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motion or by summons. For forms of summons and order, see 32 Court Forms (2nd Edn) 
(1974 issue) oy, Forms 37, 38. Particulars are part of the pleading under which they are served: 
see infra. As to the particulars which will be ordered from the plaintiff in an action for 
wrongful dismissal, sec para. 39, note 57, ante. As to the effect of an order that paragraphs of a 
detence be struck out in default of further and better particulars within twenty-one days, see 
Reiss v Woolf [1952] 2 QB $57, [1952] 2 All ER 112, CA. In the event of a failure to comply 
with an “unless” order to serve particulars, the action is not at an end at the expiration of the 
period limited by the order, but in a proper case the court has jurisdiction to extend the time 
for service of the particulars after its expiry: Samuels v Linzi Dresses Ltd [1980] 1 All ER 803, 
[1980] 2 WLR 836, CA. As to allegations of knowledge or notice, sec para. 21, ante. 

RSC OrdMI8. r. 123): 

RSC Ord. 18, r. 12 (5). In an action for wrongful dismissal particulars may be ordered before 
detence: Monk v Redwing Aircraft Co Ltd [1942] 1 KB 182, CA; Phipps v Orthodox Unit Trusts 
Ltd [1958] 1 QB 314, [1957] 3 All ER 305, CA. Where the defendant genumely desires to 
consider making a payment into court, particulars of special damage will normally be ordered 
before defence: see the Supreme Court Practice 1979, para. 18/12/36. Particulars before defence 
are desirable where the defendant would otherwise be prejudiced or embarrassed in his 
pleading. An example is particulars of the relationship under which an alleged duty arises: 
Selangor United Rubber Estates Ltd v Cradock [1965] Ch 896, [1964] 3 All ER 709. See also para. 
23, ante, and para. 39, note 24, ante. 

As the request for particulars is a formal document it should be settled and set out with the 
same care and formality as any other pleading. For the manner in which a request or a response 
to a request for particulars should be set out, see the Supreme Court Practice 1979, para. 
18/12/36, and for a form of request, see 32 Court Forms (2nd Edn) (1974 issue) 98, Form 36. 
RSC Ord. 18, r. 12 (6). The costs of the request and of any particulars served in pursuance of it 
are allowable on taxation. The court may condemn in costs a party who fails to apply for 
particulars by letter before applying to the court for an order: see RSC Ord. 62, r. 7. 
Astrovlanis Compania Naviera SA v Linard [1972] 2 QB 611, [1972] 2 All ER 647, CA. See also 
para. 39, note 34, ante. 

Davey v Bentinck [1893] 1 QB 185, CA. 

E.g. where the party seeking particulars knows the facts whereas the other party does not. The 
power to refuse is not confined to cases where there is a fiduciary relationship between the 
parties: Ross v Blake Motors Ltd [1951] 2 All ER 689, CA, applying Millar v Harper (1888) 38 
Ch D 110, CA; Waynes Methyr Co v Radford & Co [1896] 1 Ch 29. See also para. 36, note 2, 
ante. Discovery includes the administration of interrogatories in an appropriate case. In Printers 
and Finishers Ltd v Holloway [1961] RPC 77, CA, an application for particulars of alleged secret 
processes was stood over until after discovery. Sce also para. 36, note 2, ante, and the Supreme 
Court Practice 1979, para. 18/12/37. 

Cyril Leonard € Co v Simo Securities Trust Ltd [1971] 3 All ER 1313, [1972] 1 WLR 80, CA. 


60. Form of particulars. Where particulars are given pursuant to a request or 
court order!, the request or order must be incorporated with the particulars, 
each item of particulars following immediately after the corresponding item of 
the request or order?. The particulars supplied should in every case be confined 
to the pleas which are the subject matter of the request’, unless, preferably in a 
separate document, the pleader is deliberately supplying voluntary particularst. 


When an action is set down for trial, the bundle of pleadings? must include 


any request or order for particulars, any voluntary particulars of any pleading, 
and particulars served pursuant to a request or order, each of which should be 
placed immediately after the pleading to which it relates°. 


I 
2 


3 


See para. 59, ante. 

RSC Ord. 18, r. 12 (7). For a form of particulars, sce 32 Court Forms (2nd Edn) (1974 issue) 
100, Form 39, which must be considered in the light of this rule. 

Newham London Borough v Taylor Woodrow Anglian Ltd (1979) 21st December (unreported), per 
O'Connor J. 
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4 If the provision of such “voluntary” particulars would amount to an alteration of or addition 
to the case of the party supplying them, leave is required. The giving of such leave is governed 
by the principles normally applicd to amendment: see RSC Ord. 20, and the Supreme Court 
Practice 1979, para. 18/12/40. Sec also para. 61, text and note 3, post. 

5 Le. in the form required by RSC Ord. 34, r. 3 (1): sec PRACTICE AND PROCEDURE. 

G RSC Orek 3405 3 (00) Oh (E). 


61. Particulars binding on party furnishing them. A party is bound by his 
pleadings unless he is allowed to amend them!, and he is therefore bound by his 
particulars, which represent part of the pleading under which they are served?. 

If a party discovers new matter which he desires to give in evidence at the 
trial, he must cither apply tor leave to amend the pleading or particulars already 
served, or for leave to serve further particulars. The practice of serving 
“voluntary” particulars in these circumstances, without order or leave of the 
court, is now recognised by rules of court?. 


1 Sce para. 4, note 2, ante. As to the amendment of pleadings, sec paras. 62 ct seg., post. 

2 Yorkshire Provident Life Assurance Co v Gilbert and Rivington [1895] 2 QB 148 at 152, CA; 
Arnold and Butler v Bottomley [1908] 2 KB 151 at 155, CA; Esso Petroleum Co Ltd v Southport 
Corpn [1956] AC 218, [1955] 3 All ER 864, HL (cited in para. 38, note 3, ante). Sec also Cass v 
Fitzgerald [1884] WN 18; United Telephone Co Ltd v Smith, United Telephone Co Ltd v Mitchell 
(1889) 61 LT 617; Davey v Bentinck [1893] 1 QB 18s, CA; Milbank v Milbank [1900] 1 Ch 376 
at 385, CA; Re R. P. Morgan € Co [1915] 1 Ch 182. 

Sec RSC Ord. 34, r. 3 (2), and para. 60, text and note 4, ante. The opposite party is entitled to 
object, but an application to amend or add to particulars, if made a reasonable time before the 
trial, will generally be allowed on terms unless the other party would be seriously and 
irremediably prejudiced, or some injury would be caused which could not be compensated by 
costs: see Dornan v J. W. Ellis € Co Ltd [1962| 1 QB 583, [1962] 1 All ER 303, CA. Leave to 
amend particulars at the trial is usually refused: Moss v Malings (1886) 33 Ch D 603. 


i) 


(3) AMENDMENT OF PLEADINGS 
(i) General 


62. Necessity for amendment. The fact that a party may not raise any new 
ground of claim, or include in his pleadings any allegation or fact inconsistent 
with his previous pleadings', has been considered clsewhere?. In order to raise 
such a new ground of claim, or to include any such allegation, amendment? of 
the original pleading is essential. 


See IRC Ote HN, i Ife) (40) 
See para. 18, ante. 
Sec also para. 61, text and note 3, ante. 
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63. Mode of amendment. A pleading may be amended by written! alter- 
ations? in a copy of the document which has been served, and by additions on 
paper to be interleaved with it if necessary?. However, where the amendments 
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arc so numerous or of such nature or length that to make written alterations of 
the document so as to give effect to them would make it difficult or 
inconvenient to read, a fresh document must be prepared incorporating the 
amendments?. If such extensive amendment is required to a writ it must be 
reissucd®. An amended writ or pleading must be indorsed with a statement® that 
it has been amended, specifying the date on which it was amended, the name of 
the judge, master or registrar by whom any order authorising the amendment’ 
was made and the date of the order; or, if no such order was made, the number 
of the rule” in pursuance of which the amendment was made’. The practice is to 
indicate any amendment in a different ink or type from the original, and the 
colour of the first amendment is usually red!°. Amendment may be effected, 
with some restriction, during the Long Vacation!!. 


1 Sev para. 10, ante. It is desirable, but not essential, that the amendment be written in the same 
manner as the original pleading. 

Such alterations should permit the original pleading, although deleted, to be legible, so that the 
exact nature of the alteration in the party’s case can be apparent to the court when perusing the 


lo 


pleadings. 
3 As to service of a pleading amended without leave, sec RSC Ord. 20, r. 3 (1), and para. 65, 
post. 


4 RSC Ord. 20, r. 10 (1). In such a case the amended document should be indorsed “Replaced 
by Amendment made the... day of... 19...under RSC Order 20, Rule 3”, or “Replaced by 
Amendment made pursuant to Order dated the... day of... 19...”. 

5 RSC Ord. 20, r. 10 (1). On reissuc, the original writ must be produced at the Action 
Department or the district registry, as the case may be; the original will be rescaled with the 
words “Superseded by amendment’, and the amended document scaled with the words 
“Reissued on amendment”: Masters’ Practice Direction 15 (2). The copy of an amended writ 
served on a defendant need not be so marked: Hanmer v Clifton [1894] 1 QB 238, DC. 

6 This statement is generally indorsed at the head of the document. 

7 For the consequences of a failure to comply with the terms of the order giving leave to amend, 
see para. 72, post, and PRACTICE AND PROCEDURE. 

8 Le. the rule of RSC Ord. 20, for which see further PRACTICE AND PROCEDURE. 

9 RSC Ord. 20, r. 10 (2). Dependent on the circumstances, amendment of pleadings without 
leave is permissible under Ord. 20, r. 3: see para. 65, post. The purpose of Ord. 20, r. 10 (2), is 
to alert a party receiving the amended document as to the nature of the authority, if any, under 
which the amendment has purportedly been effected, so that in a proper case he may apply to 
the court to disallow the amendment: sec Ord. 20, r. 4, and para. 66, post. 

10 Masters’ Practice Direction 15 (1). Subsequent amendments are traditionally im green 
(reamendment), violet (third amendment), yellow (fourth amendment) and brown (fifth 
amendment). Whereas the court can insist on the adoption of these colours as one of the terms 
on which leave to amend is granted, non-compliance with this chromatic scale may not be 
fatal: see Re Langton, Langton v Lloyds Bank Ltd [1960] 1 All ER 657, [1960] 1 WLR 240, CA. 

11 See RSC Ord. 20, r. 6, which permits the amendment of a statement of claim without leave 
under Ord. 20, r. 3, during the Long Vacation, but no other amendment of a pleading during 
that vacation unless the court allows it under Ord. 20, r. 5. However, an amended pleading 
may not be served without a court order, or the consent of all parties, during the Long 
Vacation: Ord. 18, r. 5. For the meaning of “the Long Vacation”, sce para. $7, note y, ante. 


(ii) Amendment without Leave 


64. Differences between writ and statement of claim. A statement of claim 
must not contain any allegation or claim in respect of a cause of action unless 
that cause of action is mentioned in the writ! or arises from facts which are the 
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same as?, or include or form part of, facts giving rise to a cause of action 
mentioned in the writ?. Subject to that, a plaintiff may in his statement of claim 
alter, modify or extend any claim made by him in the indorsement on the writ 
without amending the indorsement*. The plaintiff may not introduce an entirely 
new and additional cause of action which cannot be conveniently tried with the 
original claim5. The effect of the omission from the statement of claim of part of 
the claim indorsed on the writ is considered subsequently?. 


1 Where there is no cause of action disclosed in the writ, the statement of claim is irregular, and 
may be set aside: Sterman v E. W. and W. J. Moore Ltd (a firm) [1970] 1 QB 596 at 603, [1970] 5 
All ER s81 at $84, CA. 

2 A certain latitude is permitted: sce Graff Bros Estates Ltd v Rimrose Brook Joint Sewerage Board 
[rossi OB 318. os le AN ER Gja CAs 

3 RSC Ord. 18, r. 15 (2); see Lewis and Lewis v Durnford (1907) 24 TLR 64; and Brickfield 
Properties Ltd v Newton [1971] 3 All ER 328, [1971] 1 WLR 862, CA. Where a plaintiff claimed 
on his writ damages for fraud against a company and its directors, and rescission of a contract 
entered into with the company, and the company went into liquidation after the issue of the 
writ and before delivery of the statement of claim, the court, holding that all the circumstances 
showed an intention in the plaintiff to claim rescission in the winding up of the company, 
refused to allow him to amend his statement of claim by including a claim for rescission of the 
contract: Cargill v Bower (1878) 10 Ch D 502 at 508. If an action in which a statement of claim 
has been served is remitted to the county court, the plaintiff may rely on any cause of action 
specified in the statement of claim even if it is not alleged on the writ: Johnson v Palmer (1879) 4 
CPD 258. See COUNTY courts, vol. 10, para. 97. 

4 RSC Ord. 18, r. 15 (2). See Cave v Crew (1893) 62 LJ Ch 530; Ker v Williams (1886) 30 Sol Jo 

238; and para. 70, post. If the statement of claim goes substantially beyond the indorsement on 

the writ, the writ should be amended and re-served: Jamaica Rly Co v Colonial Bank [1905] 1 

COSAS 

United Telephone Co Ltd v Tasker, Sons & Co (1888) sy LT 852; and sce LIBEL, vol. 28, para. 

192, note 6. An allegation of negligence against a defendant's employees A and B can be 

amended by alleging negligence against another employee C without introducing a new cause 

of action: Collins v Hertfordshire County Council [1947] KB 598, [1947] 1 All ER 633. 

6 See para. 70, text and notes 4—6, post. 
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65. Amendment of pleadings without leave. A party may, without the 
leave of the court, amend any pleading of his! once at any time before the 
pleadings are deemed to be closed?. Where he does so he must serve the 
amended pleading on the opposite party”. The costs of and occasioned by any 
amendment made without leave are to be borne by the party making the 
amendment, unless the court otherwise orders*. 


1 A statement of claim indorsed on the writ may be amended under this rule, even if the plaintiff 
has taken out a summons for judgment under RSC Ord. 14, and whilst the summons is 
pending: Roberts v Plant [1895] 1 QB 597, CA. 

2 RSC Ord. 20, r. 3 (1). As to when the pleadings are deemed to be closed, sce Ord. 18, r. 20, 

and para. $, ante. 

RSC Ord. 20, r. 3 (1). As to service, see para. 56, ante. 

AIRC Onl, Gein a (Qe 
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66. Disallowance of amendment made without leave. When any party has 
amended his pleading under the rule permitting amendment without leave!, the 
Opposite party, within fourteen days after being served with the amended 
pleading, may apply to the court to disallow the amendment?. If on the hearing 
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of the application the court is satisfied that an application? for leave to make the 
amendment or any part of it at the date when the amendment was made would 
have been refused, the court is obliged to order the amendment or that part of it 
to be struck out*. Any order made on such an application may be made on such 
terms as to costs or otherwise as the court thinks just. 


1) Nesunden RSC Ord eo a) sce para. 65, ante: 

2 RSC Ord. 20, r. 4 (1). The application is by summons to a master. For a form, see 32 Court 
Forms (2nd Edn) (1974 issue) 104, Form 46. 

3 Le. under RSC Ord. 20, r. s: see para. 68, post. 

4 RSC Ord. 20, r. 4 (2). For the principle that a plaintiff may not amend so as to set up a cause 
of action which has arisen since the issue of the writ, see para. 70, text and note 11, post. As to 
amendment which may have the effect of defeating a defence of limitation, see para. 69, post. 
Where a plaintiff by amendment abandons one cause of action and substitutes another, the 
defendant should proceed under RSC Ord. 20, r. 4: Bourne v Coulter (1884) 53 LJ Ch 699. An 
amendment will be refused if its object is to secure the liability of an alleged undisclosed 
principal in substitution for that of the defendant: Sebright v Hanbury [1916] 2 Ch 245. 

§ INC Ord. 20, ie g (3). 


67. Pleading to amendments. Where an amended statement of claim is 
served on a defendant who has already served a defence!, the defendant may 
amend his defence?, and the period for service of the amended defence is a 
period of fourteen days after the amended statement of claim is served on him?. 
If the defendant has not already served a defence, his time for service of a 
defence is either the period fixed by or under the rules of court for service of a 
defence+ or fourteen days after service of the amended statement of claim, 
whichever expires later”. 

Where an amended defence® is served on the plaintiff by a defendant, the 
plaintiff, if he has already served a reply’ on that defendant, may amend his 
reply®, and serve it within fourteen days after being served with the amended 
defence?. If the plaintiff has not already served a reply his time for serving one is 
extended until fourteen days after being served with the amended defence’. 

An omission to serve an amended pleading in answer to a pleading amended 
without leave! enables the recipient to rely on the pleading which he has 
already served in answer to such new matter as may be contained in the 
amended pleading, and in that event the time when an automatic joinder of issue 
is deemed to occur!! runs from the time when the original pleading, before its 
amendment, was served!2. 


1 References in RSC Ord. 20, r. 3 (2), (3), to a defence include references to a counterclaim: 
Ord. 20, r. 3 (4). Where a defendant serves an amended counterclaim on a party (other than 
the plaintiff) against whom the counterclaim is made, Ord. 20, r. 3 (2), applies as if the 
counterclaim were a statement of claim, that defendant were the plaintiff and that party were a 
defendant: Ord. 20, r. 3 (5). 
RSC Ord. 20, r. 3 (2) (a). This applies equally to a statement of claim amended with leave. 
RSC Ord. 20, r. 3 (2) (b). 
For this period, see RSC Ord. 18, r. 2, and para. $7, ante. 
RSC Ord. 20, r. 3 (2) (b). 

6 See note 1, supra. 

7 References in RSC Ord. 20, r. 3 (3), to a reply include references to a defence to counterclaim: 

Orio): 

8 RSC Ord. 20, r. 3 (3) (a). This applies equally to a defence amended with leave. 

y RSC Ord 20,7 316) (b) 
10 l.e. amended and served under RSC Ord. 20, r. 3 (1): see para. 65, ante. 
mike mde RSC Ord. 18, r- 14 (2): see patas, ante. 
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12 RSC Ord. 20, r. 3 (6). See Morris v Carnarvon County Council [1910] 1 KB 159 at 166, DC; 
affd. on another point [1910] 1 KB 840, CA, where the trial judge was held to have been 
wrong in allowing the amendment of a claim without also allowing the defendants to plead 
that the new claim was statutc-barred. 


(iii) Amendment with Leave 


68. General principles for leave to amend. The court! may at any stage of 
the proceedings allow the plaintiff to amend the indorsement on his writ or any 
party to amend his pleading?. The purpose of amendment is to facilitate the 
determination of the real question in controversy? between the parties to any 
proceedings*, and for this purpose the court may at any stage order the 
amendment of any document?, either on the application of any party to the 
proceedings or of its own motion®, on such terms as to costs or otherwise as may 
be just? and in such manner, if any, as the court may direct®. The person 
applying for amendment must be acting in good faith?. If the amendment for 
which leave is asked seeks to repair an omission due to negligence or carelessness, 
leave to amend may be granted if the amendment can be made without injustice 
to the other side!°, and there is no injustice if the other side can be compensated 
by an order as to costs!!. 

When a plaintiff obtains lcave to amend a statement of claim, leave will be 
assumed to have been given to the defendant to make consequential amendments 
to.thewdefenee!?. 

The proposed amendment must be clearly formulated before leave to amend 
will be given!*, and leave may be refused if the amendment is not in an adequate 
form!+. The amendment granted should be embodied in the record!5. 


1 This includes a judge trying a case in the short cause list in the ordinary way: Thomas v Alderton 

Lrd [1928] 1 KB 638, CA. 

RSC Ord. 20, r. s (1), which is expressed to be subject, inter alia, to Ord. 20, r. 6, as to which 

sec para. 63, note 11, ante, and Ord. 20, r. 8, as to which see infra. “Pleading” here includes 

particulars served separately from a pleading: Clarapede & Co v Commercial Union Association 

(1883) 32 WR 262, CA; W'oolley v Broad [1892] 2 QB 317, CA. If leave is given to amend the 

statement of claim there is normally no need to amend the writ: Large v Large [1877] WN 108. 

However, if a defendant is added or substituted the writ must be amended: see RSC Ord. 15, 

rr. 6, 8, and para. 9, ante. 

The object of the rules as to pleading is to obtain a correct issue between the parties, and when 

an error has been made it is not intended that the party making the mistake should be mulcted 

in the loss of the trial: Tildesley v Harper (1878) 10 Ch D 393 at 397, CA; G. L. Baker Ltd v 

Medway Building and Supplies Ltd [1958] 3 All ER $40 at 553, [t958] 1 WLR 1216 at TRAS 

per Willmer LJ; Ascherberg, Hopwood and Crew Ltd v Casa Musicale Sonzogno di Piero Ostali, 

Societa in Nome Collettivo [1971] 3 All ER 38, [1971] 1 WLR 1128, CA. See also W. P. 

Greenhalgh & Sons v Union Bank of Manchester [1924] 2 KB 153 at 160. As to the necessity of 

formulating a specific amendment, sec the text and note 13, infra. 

4 See Roe v Davies (1876) 2 Ch D 729; Mozeley v Cowie (1877) 47 LJ Ch 271; Dallinger v St 
Albyn (1879) 41 LT 406; Laird v Briggs (1881) 19 Ch D 22, CA; Cropper v Smith (1884) 26 Ch D 
700 at 710, 711, CA, per Bowen LJ (revsd. on another point (1885) 10 App Cas 249, HL); 
Kurtz v Spence (1887) 36 Ch D 770, CA; Copthall Stores Ltd v Willoughby’s Consolidated Co Ltd 
[O] 1 NC, JAS 

5 However, the power does not extend to a judgment or order: RSC Ord. 20, r. 8 (2). 

6 The court very rarely exercises this power of its own motion. “In a civil suit the function of a 
court . . . is not inquisitorial”: Fallon v Calvert [1960] 2 QB 201 at 204, [1960] 1 All ER 281 at 
282, CA, per Pearce LJ. It is not the court’s duty to force upon the parties amendments for 
which they do not ask: Cropper v Smith (1884) 26 Ch D 700 at 715, CA, per Fry LJ (revsd. on 


another point (1885) 10 App Cas 249, HL). Sce also the Supreme Court Practice 1979, para. 
20/5-8/3. 
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7 The-usual terms for allowing the amendment are that the party amending should in any event 
pay the costs of and caused or thrown away by the amendment: see Re Trufort, Trafford v Blanc 
(1885) s3 LT 498; Preston Corpn v Fullwood Local Board (No. 2) (1885) 34 WR 200; Steward v 
North Metropolitan Tramways Co (1886) 16 QBD 556 at 558, CA; Cave v Crew (1893) 62 LJ Ch 
530. See also Re Bowden, Andrew v Cooper (1890) 45 Ch D 444 (action treated as begun on date 
of amendment); Hollis v Burton [1892] 3 Ch 226, CA (payment into court); A-G v Pontypridd 
Waterworks Co [1908] 1 Ch 388 (addition of party). 

8 RSC Ord. 20, r. 8 (1). The court's powers under this rulc, and under Ord. 20, r. s (1), 
supplemented by Ord. 20, r. 11, which authorises the correction of accidental slips or omissions 
in judgments and orders, are very wide. 

9 Duprez v Veret (1868) LR 1 P & D $83; Collette v Goode (1878) 7 Ch D 842; Lowther v Heaver 
(1889) 41 Ch D 248, CA; Rondel v Worsley [1969] 1 AC 191, [1969] 3 All ER 993, HL. See 
also para. 70, text and note 8, post. 

10 Clarapede & Co v Commercial Union Association (1883) 32 WR 262 at 263, CA; Nelson v Nelson 
and Slinger [1958] 2 All ER 744 at 746, [1958] 1 WLR 894 at 806, CA. A proposal to allege a 
om, of statutory duty is a strong reason for allowing an amendment: Hunt v Rice & Son Ltd 
(No. 2) [1937] 3 All ER 715, CA. Sce also Sterman v E. W. and W. J. Moore Ltd (a firm) [1970] 
1 QB 596, [1970] 1 All ER 581, CA. 

11 Clarapede & Co v Commercial Union Association (1883) 32 WR 262 at 263, CA; Nelson v Nelson 
and Slinger [1958] 2 All ER 744 at 746, [1958] 1 WLR 894 at 896, CA; G. L. Baker Ltd v 
Medway Building and Supplies Ltd [1958] 3 All ER s40, [1958] 1 WLR 1216, CA. An 
amendment may be allowed where the necessity for it arose through a mere blunder (Bird v 
Samuel (1914) 30 TLR 323), but where the action was brought on the wrong statute, leave to 
amend by pleading the right statute may be refused (Burnett v Samuel (1913) 109 LT 630; Forbes 
v Samuel [1913] 3 KB 706). As to the costs of amendment, see the text and note 7, supra. 

12 Squire v Squire [1972] Ch 391, [1972] 1 All ER 891, CA. 

13 Hyams v Stuart King [1908] 2 KB 696 at 700, 701, 717, 718, 724, CA; Derrick v Williams [1939] 
2 All ER 559 at 562, CA. Unless and until an amendment has been put into writing and 
submitted to the other side and the other side has had the opportunity of making submissions 
upon it, anything the trial judge has said as to allowing it is in the nature of a provisional view 
and not a final ruling: Hall v Meyrick [1957] 2 QB 455 at 481, [1957] 2 All ER 722 at 729, CA. 
Where, however, the trial judge rejected out of hand the defendant's application for leave to 
make an amendment the nature of which was perfectly clear, it was held that the defendant did 
not have to apply for an adjournment so that he could formulate the exact terms of the 
amendment in order to submit them to the trial judge before he rejected it: G. L. Baker Ltd v 
Medway Building and Supplies Ltd [1958] 3 All ER 540, [1958] 1 WLR 1216, CA. See also para. 
71, note 5, post. It is the duty of judge and counsel to see that a proper application is made for 
leave to amend a pleading: J. Leavey & Co Ltd v George H. Hirst & Co Ltd [1944] KB 24 at 27, 
[1043] 2 All ER 581 at 582, 583, CA. 

14 Ward v Lewis [1955] 1 All ER 55, [1955] 1 WLR 9, CA. 

15 Practice Note [1927] WN 288; Cole v Lejeune [1951] 2 TLR 308, CA. 


69. When amendment allowed on expiration of limitation period. Where 
an application to the court for leave to correct the name of a party, or to alter 
the capacity in which a party sues (whether as plaintiff or as defendant by 
counterclaim), is in either case made after any relevant period of limitation! 
current at the date of issue of the writ has expired, the court may nevertheless 
grant such leave in the circumstances mentioned below if it thinks it just to do 
so?, 

An amendment to correct the name of a party may be allowed under this 
power notwithstanding that it is alleged that the effect of the amendment will be 
to substitute a new party if the court is satisfied that the mistake sought to be 
corrected was a genuine mistake and was not misleading or such as to cause any 
reasonable doubt as to the identity of the party intending to sue or, as the case 
may be, intended to be sued?. An amendment to alter the capacity in which a 
party sues or counterclaims may be allowed under this power if the capacity in 

which, if the amendment is made, the party will sue or counterclaim is one in 
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which at the date of issue of the writ or the making of the counterclaim, as the 
case may be, he might have sued or counter¢dlaimed?. 

An amendment may be allowed under this power notwithstanding that its 
effect will be to add or substitute a new cause of action if the new cause of action 
arises out of the same facts or substantially the same facts as a cause of action in 
respect of which relief has already been claimed in the action by the party 
applying for leave to make the amendment?. 

The court has an overriding discretionary power to amend, and the discretion 
in cases where a statute of limitations applies is not limited to those covered by 
the foregoing provisions®. 

Where the amendment sought does not constitute the addition of a new cause 
of action nor raise a different case, but amounts to no more than a different 
approach to the same facts based on the same cause of action, the amendment 
will be allowed even after the expiry of the limitation period’. Leave to amend a 
defence will be granted, even though the period of limitation in respect of 
negligence alleged against a third person (amounting to a novus actus inter- 
veniens) may have expired, where the defendant was not at fault in omitting to 
discover the negligence earlier’. 


1 As to limitation periods, sec LIMITATION OF ACTIONS, vol. 28, paras. 601 et seq. 

2 RSC Ord. 20, r. § (2). This rule, which should be interpreted widely (Sterman v E. W. and W. 

J. Moore Ltd (a firm) [1970] 1 QB s96 at 604, [1970] 1 All ER s81 at 58s, CA) is intra vires 

(Rodriguez v Parker [1967] 1 QB 116, [1966] 2 All ER 349). In Mitchell v Harris Engineering Co 

Ltd [1967] 2 QB 703, [1967] 2 All ER 682, CA, a new defendant was allowed to be substituted 

after the limitation period had expired, and in Chatsworth Investments Ltd v Cussins (Contractors) 

Ltd [1969] 1 All ER 143, [1969] 1 WLR 1, CA, amendment was allowed because it would 

have been unjust to permit the defendants to benefit from a confusion which they had created. 

Amendment relating to the cause of action was allowed in The Katcher I (No. 1) [1969] P 6s, 

[1968] 3 All ER 344, but amendment was not allowed in Dawson (Bradford) Ltd v Dove [1971] 

1 QB 330, [1971] 1 All ER 554, where the writ had been issued against a defendant who was 

already dead. A plaintiff is not entitled as of right to extend his claim by amendment under this 

rule where the new cause of action arises from the same facts as those giving rise to the original 

claim: Brickfield Properties Ltd v Newton, Rosebell Holdings Ltd v Newton [1971] 3 All ER 328, 

[1971] 1 WLR 862, CA. For forms of summons and order for amendments, see 32 Court 

Forms (2nd Edn) (1974 issue) 101, 102, Forms 42, 43. 

RSC Ordi 20: fz, 5 (3). 

L RIC (Orel Wey, mS A). 

RIC Ord. 20,1. 55) 

Tersons Ltd v E. Alec Colman Investments Ltd (1973) 225 Estates Gazette 2300, CA; Sterman v E. 

IWW. and W. J. Moore Ltd (a firm) [1970] 1 QB 596 at 604, [1970] 1 All ER 581 at 584, 585, CA, 

per Lord Denning MR, at 605 and at $86 per Salmon LJ, and at 605, 606 and at 586 per Cross 

LJ; Brickfield Properties Ltd v Newton, Rosebell Holdings Ltd v Newton [1971] 3 All ER 328 at 337, 

338, [1971] 1 WLR 862 at 874, 875, CA, per Sachs LJ, distinguishing Braniff v Holland and 

Hannen and Cubitts (Southern) Ltd [1969] 3 All ER 959 at 963, [1969] 1 WLR 1533 at SICA 

per Widgery L]. 

7 Collins v Hertfordshire County Council [1947] KB 598, [1947] 1 All ER 633; Dornan v J. IW. Ellis 
& Co Ltd [1962] 1 QB 583, [1962] 1 All ER 303, CA; Robinson v Unicos Property Corpn Ltd 
[1962] 2 All ER 24, [1962] 1 WLR 520, CA. See also The Katcher I (No. 1) [1969] P 6s, [1968 ] 
3 All ER 344. 

8 TWeait v Jayanbee Joinery Ltd [1963] 1 QB 239, [1962] 2 All ER 568, CA. 
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70. When amendment not allowed. If, owing to the way in which the 
pleading has been framed, the other party has been put into such a position that 
an injury would be done to him by an amendment, the court will not give leave 
for it'. The amendment must not injure the other party so that he cannot be 


compensated in costs?. Thus where a period of limitation has run since the 
accrual of a particular cause of action, an amendment will not be allowed which 
has the effect of adding such a cause of action, notwithstanding the fact that the 
limitation period in relation to it had not expired when the writ in the action 
was issued?. 

Where a plaintiff in his statement of claim omits part of what he claims in his 
writ, he will be deemed to have abandoned that partt, and he may be refused 
leave? to amend the statement of claim to restore his earlier claim®. 

An amendment for the purpose of adding a plea of fraud is generally allowed 
at an early stage if the circumstances warrant it, but it will only be allowed at a 
late stage in exceptional circumstances’. Similarly, where a charge of fraud fails, 
amendment will not generally be allowed in order to introduce another cause of 
action®. An amendment should not normally be allowed if it would change the 
whole nature of the action’, or if it would remove an immunity conferred by 
the earlier omission*%. Except by consent, a plaintiff may not amend and set up a 
cause of action which has accrued since the issue of the writ!!, although 
amendments to a defence based on subsequent legislation may be allowed!?. 


IVeldon v Neal (1887) 19 QBD 394, CA; The Alert (1894) 72 LT 124; Raleigh v Goschen [1898] 
1 Ch 73; Aronson v Liverpool Corpn (1913) 77 JP 176. 

Tildesley v Harper (1878) 10 Ch D 393, CA; Steward v North Metropolitan Tramways Co (1886) 
16 QBD 556, CA; Re Trufort, Trafford v Blanc (1885) 53 LT 498; Cropper v Smith (1884) 26 
Ch D 700, CA (revsd. on another point (1885) 10 App Cas 249, HL); Shoe Machinery Co v 
Cutlan [1896] 1 Ch 108, CA; Nelson v Nelson and Slinger [1958] 2 All ER 744 at 746, [1958] 1 
WLR 894 at 896, CA. 

For the exceptions to this principle, see para. 69, ante. Cf. Busch v Stevens [1963] 1 QB 1, 
[1962] 1 All ER 412, where an amendment which pleaded the acknowledgment of a debt was 
allowed, as such acknowledgment did not raise a new cause of action. See further Marshall v 
London Passenger Transport Board [1936] 3 All ER 83, CA; Hall v Meyrick [1957] 2 QB 455, 
[1957] 2 All ER 722, CA; and see LIMITATION OF ACTIONS, vol. 28, para. 635. 

4 Harries v Ashford [1950] 1 All ER 427, CA, following Cargill v Bower (1878) 10 Ch D 502. Cf. 
Perestrello e Co Lda v United Paint Co Ltd [1969] 3 All ER 470, [1969] 1 WLR 570, CA, where 
a claim for loss of profit foreshadowed in a letter but not mentioned in the writ, and an 
application to amend the statement of claim so as to include it, was refused. 

5 As to leave to amend, see para. 68, ante. 

6 Cellular Clothing Co Ltd v G. White & Co Ltd (1952) 70 RPC 9. 

7 Hendriks v Montagu (1881) 17 Ch D 638; on appeal 17 Ch D 638, CA; Symonds v City Bank 
(1886) 34 WR 364; Riding v Hawkins (1889) 14 PD 56; Bentley & Co v Black (1893) y TLR 580, 
CA; Bradford Third Equitable Benefit Building Society v Borders [1941] 2 All ER 205, HL. 

8 Halsey v Brotherhood (1881) 19 Ch D 386, CA; Bell v Lever Bros Ltd [1932] AC 161, HL. Nor 
will amendment be allowed where an allegation of fraud, not made in good faith, is abandoned 
in favour of some other apparently unmeritorious cause of action: Rondel v Worsley [1969] 1 
AC 191 at 256, 257, [1967] 3 All ER 993 at 1017, HL. 

o Blenkhorn v Penrose (1880) 43 LT 668; Halsey v Brotherhood (1881) 19 Ch D 386, CA; Bell v 
Lever Bros Ltd [1932] AC 161, HL; Siveyer v Allison [1935] 2 KB 403; Halliard Property Co Ltd v 
Jack Segal Ltd [1978] 1 All ER 1219, [1978] 1 WER 377, where a landlord was refused leave to 
amend in a forfeiture action to allege the bankruptcy of a surety, since no prior notice had been 
served under the Law of Property. Act 1925, s. 146. Similar principles apply in relation to an 
originating summons: see Coutts € Co v Duntroon Investment Corpn Ltd [1958] 1 All ER 51, 
[1958] 1 WLR 116, where it was held that a right could not be claimed by amendment which 
did not exist when the summons was issued; Re Pattman’s Will Trusts, Westminster Bank Ltd v 
Pattman [1965] 2 All ER 191n, [1965] 1 WLR 728, where a fresh summons was required where 
further questions of construction were to be raised. 

10 British and Colonial Furniture Co Ltd v William McIlroy Ltd [1952] 1 KB 107 at 110, [1952] 1 All 
ER 12 at 14. See also Hilton v Sutton Steam Laundry [1946] KB 65, [1945] 2 All ER 425, CA. 

11 A-G v Avon Corpn (1863) 3 De GJ & Sm 637, CA; Evans v Bagshaw (1870) 5 Ch App 340; 

Tottenham Local Board of Health v Lea Conservancy Board (1886) 2 TLR 410, CA; Creed v Creed 
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[1913] 1 IR 48; Eshelby v Federated European Bank Ltd [1932] 1 KB 254; aftd. without reference 
to this point [1932] 1 KB 423, CA; Roban Jig and Tool Co Ltd and Elkadart Ltd v Taylor |1979] 
ESB OACAS 

12 Application des Gaz SA v Falks Veritas Ltd |1974] Ch 381, [1974] 3 All ER s1, CA. 


71. Time for making amendments. An amendment may be allowed at any 
stage of the proceedings!, whether before or at the trial?, and even after trial?; 
and, in exceptional circumstances, after judgment?*. In appropriate circumstances 
an amendment can be allowed by the Court of Appeal? or the House of Lords®. 
If an adjournment is necessary to enable the other party to meet the case against 
him as amended, an adjournment will be granted, but as a general rule no 
amendment is allowed at the trial which would enable a party to set up an 
entirely new case or to change completely the nature of his case’. 


1 See RSC Ord. 20, rr. 5 (1), 8 (1), and para. 68, ante. The amendment should nevertheless be 
sought as soon as the necessity for it arises: Rainy v Bravo (1872) LR 4 PC 287. 

2 If amendment is sought at the trial, the opposite party must be given time to consider the 
proposed amendment and, if required, to adduce evidence in relation to it; and if necessary an 
application should be made for an adjournment for the purpose: J. Leavey & Co Ltd v George 
H. Hirst € Co Ltd [1944] KB 24, [1943] 2 All ER s81, CA. The terms of the proposed 
amendment should be submitted at the carhest opportunity to all the other parties, and to the 
judge when the application is made: Practice Direction |1947] WN 18s. 

3 Wyatt v Rosherville Gardens Co (1886) 2 TLR 282 (amendment as to amount of damages). 
However, the court is reluctant to grant lcave to amend after the trial but before judgment: 
Loutfi v C. Czarnikow Ltd [1952] 2 All ER 823; on appeal [1953] 2 Lloyd’s Rep 213, CA. 

4 Midland Bank Trust Co Ltd v Green (No. 2) [1979] 1 All ER 726, [1979] 1 WLR 460. For 

exampks of cases where leave to amend after judgment was refused, see l-G v Birmingham 

Corpn (1880) 15 Ch D 423, CA; Edison and Swan United Electric Light Co v Holland (1889) 41 

Ch D 28, CA; Durham Bros v Robertson [1898] 1 QB 765 at 774, CA. 

Sce the general powers of the Court of Appeal under RSC Ord. sy, r. 10 (3), and PRACTICE 

AND PROCEDURE. The provisions of Ord. 59, r. 3 (2), appear to require the proposed 

amendment to be formulated in the notice of appeal: see G. L. Baker Ltd v Medway Building and 

Supplies Ltd [1958] 3 All ER s40 at $54, [1958] 1 WLR 1216 at 1242, CA, per Willmer LJ. As 

to leave to amend by adding parties, see Performing Right Society Ltd v London Theatre of 

Varieties Ltd [1922] 2 KB 433, CA; aftd. [1924] AC 1, HL. If a decision has been given against a 

party that he will fail unless he amends, and he elects to amend, he cannot appeal against that 

decision: E. M. Bowden’s Patents Syndicate Ltd v Herbert Smith € Co [1904] 2 Ch 122, CA. 

When a point not pleaded is allowed to be taken in the Court of Appeal, it seems that an— 

amendment should be drafted whether or not the case seems likely to reach the House of 

Lords: Qualcast (Wolverhampton) Ltd v Haynes [1959] AC 743, [1959] 2 All ER 38, HL. 

The House of Lords may give leave to amend during the hearing of an appeal: Fraser v Balfour 

(1918) 87 LJKB 1116, HL; Harnett v Fisher [1927] AC 573, HL. As to the circumstances in 

which leave will be refused, see Bell v Lever Bros Ltd [1932| AC 161 at 189, 191-198, HL: Ley v 

Hamilton (1935) 153 LT 384, HL. 

7 Budding v Murdock (1875) 1 Ch D 42; King v Corke (1875) 1 Ch D 57; Ellis v Manchester 
Carriage Co (1876) 2 CPD 13, Newby v Sharpe (1878) 8 Ch D 39, CA; Halsey v Brotherhood 
(1880) 15 Ch D 514; affd. (1881) 19 Ch D 386, CA. 
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72. When leave to amend lapses. If a party who has obtained an order for 
leave to amend does not amend accordingly before the expiration of the period 
specified for that purpose in the order, or, if no time is so specificd, of a period 
of fourteen days after the order was made, the order ceases to have effect unless 
the time is extended by the court!. 
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GQ) @PJEGTIONS TO PLEADINGS 


73. Striking out pleading showing no reasonable cause of action or 
defence. The court! may at any stage of the proceedings? order to be struck out 
or amended any pleading or the indorsement of any writ in the action, or 
anything in any pleading or in the indorsement, on the ground that it discloses 
no reasonable cause of action or defence, as the case may be?. The power so to 
order? is complementary to the jurisdiction to stay or strike out any action under 
the inherent jurisdiction of the court?. Although no evidence is admissible on an 
application invoking the rule®, if the summons additionally invokes the court’s 
inherent jurisdiction’ evidence may be filed, and all the relevant facts considered. 
The practice is not to consider this evidence until the question whether or not on 
the face of the pleading some reasonable cause of action or defence, as the case 
may be, is disclosed has been determined. 

In judging the sufficiency of a pleading for this purpose, the court will assume 
all the allegations in it to be true and to have been admitted by the other party. 
If the statement of claim then shows on the face of it that the action is not 
maintainable or that an absolute defence exists, the court will strike it out®. A 
pleading will not, however, be struck out if it is merely demurrable; it must be 
so bad that no legitimate amendment could cure the defect®. The jurisdiction to 
strike out a pleading should be exercised with extreme caution and only in 
obvious cases!°; and, where a question of general importance or a serious 
question of law!! would arise on the pleadings, the court will not strike out the 
pleading'? unless it is clear and obvious that the action will not lie??, 
Nevertheless some very important points have been decided on applications to 
strike out!4, 

The court should order a statement of claim to be struck out if it is satisfied 
that the action is not maintainable even if there is no express decision of the 
court or a superior court to that effect!>. 

If the court concludes that the pleading or any part of it should be struck out, 
the court will consider whether there is sufficient justiciable issue remaining; if 
there is not, the court will direct the action to be stayed!® or dismissed or 
judgment to be entered accordingly, as the case may bet”. 


1 An order striking out a pleading or part of a pleading, either on the grounds afforded by RSC 
Ord. 18, r. 19 (1) (see infra, and para. 74, post), or pursuant to the court’s inherent jurisdiction, 
is an interlocutory order (Hunt v Allied Bakeries Ltd [1956] 3 All ER 513, [1956] 1 WLR 1326, 
CA), and therefore no appeal lies without leave to the Court of Appeal (Supreme Court of 
Judicature (Consolidation) Act 1925, s. 31 (1) (i)); see PRACTICE AND PROCEDURE. 

2 A party desiring to have a pleading or part of a pleading struck out either under RSC Ord. 18, 
r. 19, or under the court’s inherent jurisdiction should apply by summons, stating the grounds. 
For forms of summons and order, see 32 Court Forms (2nd Edn) (1974 issue) 102, 103, Forms 
44, 45. The application should be made promptly: Gent v Harrison (1893) 69 LT 307. 
Applications made after the close of pleadings have been refused (Cross v Earl Howe (1892) 62 
LJ Ch 342), notwithstanding an abundance of venerable authority suggesting that the claim 
would fail in law (Rose v Gossman (1966) 111 Sol Jo 17, CA). If the pleading under attack has 
been settled by counsel, it is the etiquette of the profession that counsel for the other side will 
communicate with the pleader, offering him the opportunity to amend in a proper case, before 
advising the issue of a summons. This course is obviously unnecessary whcre some serious issue 
relating to the possible existence of a cause of action has been raised: sec the text and note 14, 
infra. 

3 RSC Ord. 18, r. 19 (1) (a). See Thorne v University of London [1966] 2 QB 237, [1966] 2 All ER 
338, CA; Sammy-Joe v GPO Mount Pleasant Post Office [1966] 3 All ER 924, [1967] 1 WLR 
370; Blackburn v A-G [1971] 2 All ER 1380, [1971] 1 WLR 1037, CA; Herring v Templeman 
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[1973] 3 All ER 560, CA; Persson v London Country Buses [1974] 1 All ER 1251, [1974] 1 WLR 
$69, CA; Asher v Secretary of State for the Environinent [1974] Ch 208, [1974] 2 All ER 156, CA; 
Campbell v Edwards [1976] 1 All ER 785, [1976] 1 WLR 403; Trapp v Mackie [1979] 1 All ER 
480, [1979] 1 WLR 377, HL; Patel v University of Bradford Senate [1979] 2 All ER 582, [1979] i 
WLR 1066, CA. RSC Ord. 18, r. 19 (1), applies, so far as applicable, to an originating 
summons or a petition as if the summons or petition were a pleading: Ord. 18, r. 19 (3). 

Le. under RSC Ord. 18, r. 19 (1). 

See para. 75, text and note 6, post. 

RSC Ord. 18, r. 19 (2). 

The present practice is to include a reference to this in the summons. However, this was not 
previously required, and it seems that the omission of such a reference will not prevent an 
applicant from relying on the court’s inherent jurisdiction: Willis v Earl Howe [1893] 2 Ch 545 
at $51, 554, CA; Vinson v Prior Fibres Consolidated Ltd [1906] WN 2009. 

O. and M. Kleeman Ltd v Rosedale Associated Manufacturers Ltd (1953) 71 RPC 78; Maerkle v 
British and Continental Fur Co Ltd [1954] 3 All ER so, [1954] 1 WLR 1242, CA; Greenslade v 
Swaffer [1955] 3 All ER 200, [1955] 1 WLR 1109, CA; Barton, Thompson & Co Ltd v Stapling 
Machines Co [1966] Ch 499, [1966] 2 All ER 222, where a claim for relief from forfeiture for 
non-payment of rent was struck out because the plaintiff was not ready to pay arrears; Cox v 
Green [1966] Ch 216, [1966] 1 All ER 268 (dispute not justiciable). Cf. Pharmaceutical Society of 
Great Britain v Dickson [1970] AC 403, [1968] 2 All ER 686, HL (validity of professional codes 
of conduct justiciable). For a case in which a respondent successfully challenged the authority 
of a next friend to sue, see J (otherwise B) v J [1953] P 186, [1952] 2 All ER 1129. As to striking 
out on the ground that a cause of action is statute-barred, see Graff Bros Estates Ltd v Rimrose 
Brook Joint Sewerage Board [1953] 2 QB 318, [1953] 2 All ER 631, CA; Riches v Director of 
Public Prosecutions [1973] 2 All ER 935, [1973] 1 WLR 1019, CA; Lif v Peasley [1980] 1 All ER 
623, [1980] 1 WLR 781, CA. 

Peru Republic v Peruvian Guano Co (1887) 36 Ch D 489 at 496, per Chitty J; Dadswell v Jacobs 
(1887) 34 Ch D 278, CA; Worthington & Co Ltd v Belton (1902) 18 TLR 438, CA; Arbon v 
Anderson [1942] 1 All ER 264 at 266, CA, per Luxmoore LJ. The mere fact that the case is 
weak and unlikely to succeed is no ground for striking it out: Boaler v Holder (1886) 54 LT 208; 
Anderson v Gorrie (1892) 36 Sol Jo 256; Cowper v Stoneham (1893) 68 LT 18; Goodson v Grierson 
[1908] 1 KB 761, CA; The Moschanthy [1971] 1 Lloyd’s Rep 37 (action in rem). Nor is it a 
ground that the Statute of Frauds (1677) will, if pleaded, afford a defence: Fraser v Pape (1904) 
91 LT 340, CA. Where a statement of claim is defective through the omission of an essential 
averment, the court will give leave to amend rather than dismiss the action: Griffiths v London 
and St Katharine Docks Co (1884) 13 QBD 259 at 261, CA; New Chile Mining Co v Lee (1888) 4 
TLR 444; Reid v Hooley (1897) 13 TLR 449, CA; Edwards v Pneumatic Tyre Co Ltd, Dunlop 
Pneumatic Tyre Co Ltd and Du Cros (1900) 16 TLR 308, CA. However, if the pleading cannot 
be cured by amendment, the court will strike it out: Hubbuck & Sons Ltd v Wilkinson, Heywood 
and Clark Ltd [1899] 1 QB 86 at 94, CA; Woods v Lyttleton (1909) 25 TLR 665, CA; Willoughby 
v Eckstein [1936] 1 All ER 650, CA. 

Hubbuck & Sons Ltd v Wilkinson, Heywood and Clark Ltd [1899] 1 QB 86, CA; Kemsley v Foot 
[1951] 2 KB 34, [1951] 1 All ER 331, CA; affd. [1952] AC 345, [1952] 1 All ER Sor HL; 
Cadam v Beaverbrook Newspapers Ltd [1959] 1 QB 413 at 424, [1959] 1 All ER 453 at 456, CA. 
As to the exercise of this jurisdiction, see Richmond v Branson & Son [1914] 1 Ch 968, CA, 
where the defence was treated as irrelevant as amounting to a denial of the authority of the 
plaintiffs solicitors to bring the action (see para. $1, note 4, ante); Fraser v Balfour (1918) 87 
LJKB 1116, HL; Hosier Bros v Earl of Derby, Secretary of State for War [1918] 2 KB 671, CA; 
Brandon v Dowager Baroness of Michelham (1919) 35 TLR 617; Arbon v Anderson [1942] 1 All ER 
264, CA, where the statement of claim was struck out with liberty to amend; Prince v Gregory 
[1959] 1 All ER 133, [1959] 1 WLR 177, CA, where the occupier of a house left a pile of 
mortar in the road, and a negligence claim against him brought by a boy injured by mortar 
thrown by another boy was struck out; Waters v Sunday Pictorial Newspapers Ltd [1961] 2 All 
ER 758, [1961] 1 WLR 967, CA; Drummond-Jackson v British Medical Association [1970] 1 All 
ER 1094, [1970] 1 WLR 688, CA, a libel action where the words complained of were capable 
of bearing a defamatory meaning so the claim was not struck out; Race Relations Board v 
London Borough of Ealing (No. 2) [1978] 1 All ER 497, [1978] 1 WLR 112, CA, where an 
allegation of discrimination gave no particulars of individuals, but the claim was not struck 
out; Valor International Ltd v Application des Gaz SA and EPI Leisure Ltd [1978] 3 CMLR 87, 
CA, where the plaintiffs were given leave to redraft a statement which was embarrassing for 
lack of particulars. As to striking out on the ground of issue estoppel, see Carl-Zeiss-Stiftung v 
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Rayner and Keeler Ltd (No. 3) [1970] Ch s06, [1969] 3 All ER 597; and Mellkenny v Chief 
Constable of the West Midlands [1980] QB 283, [1980] 2 All ER 227, CA. See also LIBEL, vol. 28, 
panama 

Dyson v A-G [1911] 1 KB 410, CA; London Corpn v Horner (1914) 111 LT 512, CA; Gilleghan v 

Minister of Health [1932] 1 Ch 86 at 91, 94. 

For examples of cases where the court has refused to exercise this jurisdiction, see Evans v 

Barclays Bank and Galloway [1924] WN 97, CA, where a claim alleging a duty was not struck 

out, although the duty was doubtful; Auster (1914) Ltd v London Motor Coach Works Ltd (1914) 

84 LJKB 580, CA, where the claim was not struck out, the court accepting the plaintiffs’ 

construction of a war proclamation; Wright v Prescot Urban Council (1916) 86 LJ Ch 221, where 

an application to strike out before delivery of pleadings was refused. 

Hubbuck & Sons Ltd v Wilkinson, Heywood and Clark Ltd [1899] 1 QB 86 at 91, CA, per Lindley 

LJ; Roberts v Charing Cross, Euston and Hampstead Rly Co (1903) 87 LT 732. 

14 See e.g. Law v Llewellyn [1906] 1 KB 487, CA; Burr v Smith [1909] 2 KB 306, CA; Woods v 
Lyttleton (1909) 25 TLR 665, CA; Fraser v Balfour (1918) 87 LJKB 1116, HL; Rondel v Worsley 
[1969] AC 191, [1967] 3 All ER 993, HL; Saif Ali v Sydney Mitchell & Co [1980] AC 198, 
[1978] 3 All ER 1033, HL. 

15 Law v Dearnley [1950] 1 KB 400, [1950] 1 All ER 124, CA (action brought on account stated 
based on betting transaction). 

16 As to stay of the action, see para. 75, post. 

m7 RSC Ord rsr. 19 (1). 
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74. Other grounds for striking out pleading. In addition to the jurisdiction 
to strike out a pleading which discloses no reasonable cause of action or defence’, 
the court is empowered to order to be struck out or amended matter (1) which 
is scandalous’, frivolous? or vexatious*; or (2) which may prejudice; embarrass® 
or delay the fair trial of the action’; or (3) which is otherwise an abuse of the 
process of the court’. The power to make an order striking out a pleading is 
discretionary’, and should be exercised only in plain and obvious cases*%, but it is 
the court's duty to make an order in a suitable case!!, since a party is entitled to 
have the case against him presented in an intelligible manner 2 If the 
objectionable parts cannot be severed from the rest, the whole pleading may be 
struck out!3. If the court accedes to the application to strike out or amend on 
one or other of the foregoing grounds, it may give consequential relief!4. 


1 Le. under RSC Ord. 18, r. 19 (1) (a), and under the court’s inherent jurisdiction: see para. 73, 

ante. 

E.g. indecent or offensive matter, or allegations made for the purpose of abusing or prejudicing 

the opposite party: Cashin v Cradock (1876) 3 Ch D 376, CA; Coyle v Cuming (1879) 40 LT 

455; Re R [1951] P ro at 14, [1950] 2 All ER 117 at 119. However, if the allegation is relevant 

it will not be struck out merely because in other ways it is scandalous: Lord St Jolin v Lady St 

John (1805) 11 Ves 526; Ex parte Simpson (1809) 15 Ves 476; Christie v Christie (1873) 8 Ch App 

499, CA; Cracknall v Janson (1879) 11 Ch D 1, CA; Millington v Loring (1880) 6 QBD 190, CA; 

Appleby v Franklin (1885) 17 QBD 93. 

A co-defendant may apply to have part of another defendant’s defence struck out as 
scandalous (Bright v Marner [1878] WN 211), and possibly a stranger could apply (Cracknall v 
Janson, supra, at 13, per Fry J). 

The pleading must be so clearly frivolous that to put it forward would be an abuse of the 

process of the court: Young v Holloway [1895] P 87 at 90. A pleading which is unnecessary will 

not normally be struck out unless it is also scandalous or embarrassing: Rock v Purssell (1887) 84 

L Jo 45; Knowles v Roberts (1888) 38 Ch D 263, CA. 

4 RSC Ord. 18, r. 19 (1) (b); A-G of the Duchy of Lancaster v London and North Western Rly Co 
[1892] 3 Ch 274 at 277, CA, per Lindley LJ; Kellaway v Bury (1892) 66 LT 599 at 602, CA; 
Bean v Flower (1895) 73 LT 371, CA; Norman v Mathews (1916) 85 LJKB 857; affd. 32 TLR 
369, CA. 

s Ifa pleading tends to prejudice a party at any stage it may be struck out: Berdan v Greenwood 
(MS EDS 50, CAG 
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6 A statement of claim is embarrassing if it raises a claim which the plaintiff is not entitled to 
make (Knowles v Roberts (1888) 38 Ch D 263, CA; Willoughby v Eckstein [1936] 1 All ER 650, 
CA), or if it shows that parties have been improperly joined (Smith v Richardson (1878) 4 CRID 
112), or if it secks to treat the action as supplemental to another action (Nitrate Securities Trust 
Ltd v Williams (1912) 106 LT 730) or, possibly, in motoring cases tried before a jury, if it 
discloses that the defendant is insured (Carpenter v Ebblewhite [1939] 1 KB 347, [1938] 4 All ER 
41, CA; but sec INSURANCE, vol. 25, para. 701). So also is a defence which raises matters that 
obviously afford no defence, or raises them in a manner not allowed under the rules: Preston v 
Lamont (1876) 1 Ex D 361; Smith & Co v British Marine Mutual Insurance Association [1883] WN 
233; Liardet v Hammond Electric Light and Power Co (1883) 31 WR 710, CA. But in an action for 
a declaration that there is no right of way over certain land, a defence which neither admits nor 
denies the alleged right of way is not embarrassing: Thornhill v Weeks (No. 2) [1913] 2 Ch 464, 
CA. If the defendant wishes to admit liability as to part of the claim and to dispute the rest, his 
pleading must show exactly what is admitted and what is not: Fleming v Dollar (1889) 23 QBD 
388; Davis v Billing (1891) 8 TLR 58, CA; and see para. 30, note 6, ante. A defendant in a 
defamation action may not plead that the words are truc in some sense other than that alleged 
by the plaintiff: Rassam v Budge [1893] 1 QB 571, CA. 

7 RSC Ord. 18, r. 19 (1) (c). A pleading which tends to prejudice, embarrass or delay the 
plaintiff not merely so as to prevent him from fairly trying the actual trial of the action but so 
as to prevent him from ever trying on fair terms the real issue between him and the defendant 
offends against this head: Berdan v Greenwood (1878) 3 Ex D 251 at 256, CA, per Thesiger LJ. 

$ RSC Ord. 18, r. 19 (1) (d). The court has also an inherent jurisdiction to prevent an abuse of its 
process: Wright v Bennett [1948] 1 All ER 227, CA; Charles Oxford Ltd v Gonshaw Ltd [1948] 2 
All ER 229, CA; Re Langton [1964] P 163, [1964] 1 All ER 749, CA. Where proceedings were 
originally viable but by virtue of subsequent events they were doomed to failure, their 
continuance was an abuse of process: Domer v Gulf Oil (Great Britain) Ltd (1975) 119 Sol Jo 392. 

9 Golding v Wharton Saltworks Co (1876) 1 QBD 374, CA. 

to See the cases cited in para. 73, note 10, ante. 

11 Knowles v Roberts (1888) 38 Ch D 263, CA. 

12 Davy v Garrett (1878) 7 Ch D 473, CA. 

13 Williamson v London and North Western Rly Co (1879) 12 Ch D 787. 

14 Thus it may order the action to be stayed or dismissed or judgment to be entered accordingly: 
RSC Ord. 18, r. 19 (1). As to stay of the action, see para. 75, post. 


75. Staying actions. As a complementary power to the jurisdiction to dismiss 
the action or to direct that judgment be entered for the plaintiff, on the striking 
out of a statement of claim or defence, as the case may be!, the court has a 
statutory jurisdiction to stay the action’. An action may be regarded as frivolous 
and vexatious and therefore proper to be stayed under the foregoing power on 
the ground that the court is not the appropriate tribunal, and that the plaintiff, 
having a perfectly good remedy in some other court, cannot be allowed to 
continue his claim without injustice to the defendant?. 

A person who has habitually and persistently instituted vexatious proceedings 
may be declared a vexatious litigant, and an order may be made precluding him 
from bringing further legal proceedings without leave*. Proceedings instituted 
by such a person may be stayed”. 

The court also has an inherent jurisdiction to stay or dismiss proceedings 
which are an abuse of its processt. This jurisdiction may properly be exercised 
where facts are proved by affidavit which show an abuse of the process of the 
court, but the jurisdiction should be sparingly exercised, and only in very 
exceptional cases’. 


Ie See paras 735 74> ante: 
2 RSC Ord. 18, r. 19 (1). An application for a stay before any pleadings have been served may 
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be premature: Wright v Prescot Urban Council (1916) 86 LJ Ch 221. Further as to the court’s 

jurisdiction to stay proceedings, sce PRACTICE AND PROCEDURE. 

Logan v Bank of Scotland (No. 2) [1906] 1 KB 141, CA: Egbert v Short [1907] 2 Ch 205; Levy v 

Levy and De Romance [1908] P 256; Re Norton’s Settlement, Norton v Norton [1908] 1 Ch 471, 

CA; The Moschanthy [1971] 1 Lloyd’s Rep 37. When, however, the plaintiff’s proceedings in 

England and Wales are taken in good faith they will not be stayed on the mere ground that 

there is a balance of convenience in favour of proceedings elsewhere: Re Norton’s Settlement, 

Norton v Norton, supra, at 481; Castanho v Brown and Root (UK) Ltd (1980) Times, sth 

December, HL; but cf. Rockivare Glass Ltd v MacShannon [1978] AC 795, [1978] 1 All ER 625, 

HL, where a stay in these circumstances was imposed, under the express jurisdiction afforded 

by the Supreme Court of Judicature (Consolidation) Act 1925, s. 41. See also The Atlantic Star 

[1974] AC 436, [1973] 2 All ER 175, HL; and see further CONFLICT OF LAWS, vol. 8, paras. 787 

et seq. 

4 Supreme Court of Judicature (Consolidation) Act 1925, s. $1 (1). 

5 Ibid., s. s1 (1): Supreme Court of Judicature (Amendment) Act 1959, s. 1 (1). 

6 Reichel v Magrath (1889) 14 App Cas 665, HL; and see the Supreme Court Practice 1979, para. 
18/19/10. 

7 Sec PRACTICE AND PROCEDURE. 


as 
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76. Power to order trial without pleadings. Whereas pleadings provide an 
economical mode of identifying the real issues between the parties to an action, 
and thus save the expense of fruitless litigation on irrelevant issues, there are cases 
where the real issue is so clear that pleadings are unnecessary, and it is in the 
interests of all parties that the action should proceed straight to trial. In these 
circumstances a procedure is prescribed by which, in an action begun by writ! 
(other than one which includes any of certain cłaims by the plaintiff?), where 
any defendant has given notice of intention to defend?, the plaintiff or that 
defendant may apply to the court by summons? for an order that the action be 
tried without pleadings or further pleadings, as the case may be. 

If, on the hearing of the application, the court is satisfied that the issues in 
dispute can be defined without pleadings or further pleadings, or that for any 
reason the action can properly be tried without pleadings or further pleadings, as 
the case may be, the court must order the action to be so tried”. If it makes such 
an order it must, and if it dismisses the application it may, give such directions 
for the further conduct of the action as may be appropriate’. 

The procedure for trial without pleadings cannot be combined with or 
pursued as an alternative to an application for summary judgment, for the two 
procedures are incompatible®. 


I RSC Ordi IS MA): 

2 Le. a claim for libel, slander, malicious prosecution, false imprisonment or seduction (RSC 
Ord. 18, r. 21 (4) (a)), or a claim based on an allegation of fraud (Ord. 18, r. 21 (4) (b)). As to 
seduction, see para. 39, note 49, ante. 

Le. in his acknowledgment of service under RSC Ord. 12, r. 1: see PRACTICE AND PROCEDURE. 

4 For forms of summons and order, see 32 Court Forms (2nd Edn) (1974 issue) 108, Forms 56, 


uu 


57- 

5 RSC Ord. 18, r. 21 (1). Application should be made promptly in order to save the expense of 
interlocutory proceedings. Examples of actions suitable to this procedure are actions for 
declarations, actions involving only questions of construction and actions where liability is 
admitted and the only issue is damages. 
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RSC Ord. 18, r. 21 (2). The court has no discretion; if satisfied as to the matters specified it 
must make the order. : 

RSC Ord. 18, r. 21 (3). The application is thus treated as the summons for directions, and Ord. 
25, rr. 2-7, with the omission of so much of Ord. 25, r. 7 (1), as requires the service of a notice 
specifying the orders and directions required and with any other necessary modifications, apply 
accordingly: Ord. 18, r. 21 (3). If an order is made, the court will direct how the issues are to 
be defined: see para. 77, post. 

Customs and Excise Comrs v Anco Plant and Machinery Co Ltd [1956] 3 All ER 59, [1956] 1 WLR 
1048, CA. 


77-100. Defining the issues for trial without pleadings. Where the court 
orders an action to be tried without pleadings or further pleadings! it may direct 
the parties to prepare a statement of the issues in dispute or, if they are unable to 
agree such a statement, may settle one itself?. Alternatively, under its general 
power to give directions for the further conduct of the action, it may direct that 
the issues be defined in some other way, for example by adopting cor- 
respondence which has passed between the parties, or by employing one of the 
other modes of defining issues in a commercial action‘. 


I 
2 


to 


See para. 76, ante. 

RSC Ord. 18, r. 21 (2). For a form of such a statement, see 32 Court Forms (2nd Edn) (1974. 
issue) 109, Form 58. This form lists the facts admitted or agreed, sets out the contentions of 
each party upon the facts, and itemises the plaintiff’s claims and the defendant’s counterclaims. 
See RSC Ord. 18, r. 21 (3), and para. 76, ante. 

These include the use of points of claim and points of defence, and the use of the indorsement 
on the writ amplified in some convenient way. 
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1. PAWNS AT COMMON LAW 
(1) INTRODUCTION 


101. Meaning of ““pawn”, “pawnor”, ““pawnee” and “pawnbroker”. A 
“pawn” or “pledge”! is a bailment of personal property as a security for some 
debt or engagement?. 

A “pawnor” is one who, being liable to an engagement, gives to the person to 
whom he is liable a thing to be held as a security for the payment of his debt or 
the fulfilment of his liability3. A “pawnee” is one who receives a pawn or 
pledge’. 

A “pawnbroker” is one whose business is to lend money®, usually in small 
sums, upon pawn or pledge?, and includes, for statutory purposes, every person 
who carries on the business of taking goods and chattels in pawn’. 


1 At common law “pawn” and “pledge” were used interchangeably to denote both the bailment 

and the thing bailed, although there was the distinction in practice that “pawn” was not used 

in respect of the pledging of bills of lading. The Pawnbrokers Acts 1872 and 1960 (as to which 
see paras. 154—190, post) consistently use “pledge” to denote the thing put into pawn. The 

Consumer Credit Act 1974 has drawn a new distinction between the thing put to pawn and 

the rights of the pawnee in that thing, the former being distinguished by “pawn” and the latter 

by “pledge”: see para. 143, note 6, post. As to the prospective repeal of the Pawnbrokers Acts 

1872 and 1960, see para. 142, note 11, post. 

Story on Bailments (9th Edn) (1878), s. 286. It is described by Holt CJ, in Coges v Bernard 

(1703) 2 Ld Raym 909 at 913, as the fourth sort of bailment “when goods or chattels are 

delivered to another as a pawn to be a security to him for money borrowed of him by the 

bailor”. The different definitions are collected in Donald v Suckling (1866) LR 1 QB 585 at s94: 
see BAILMENT, vol. 2, paras. 1502, 1578. For the meaning of “pledge” under the Factors Act 

1889, see AGENCY, vol. 1, para. 844, note 8. 

3 3 Bouvier’s Law Dictionary 2539. Under the Pawnbrokers Act 1872 “pawnor” means a person 
delivering an article for pawn to a pawnbroker: s. 5 (prospectively repealed: see para. 142, note 
11, post). For the meaning of “pawnor” under the Consumer Credit Act 1974, see para. 147, 
note 7, post. 

4 3 Bouvier's Law Dictionary 2539. For the meaning of “pawnee” under the Consumer Credit 
Act 1974, see para. 147, note 7, post. 

s However, a pawnbroker is not generally subject to the statutory control that applies to 
moneylenders: see para. 159, post, and MONEY, vol. 32, paras. 130, 131. The exclusion from the 
statutory control applicable to moneylenders applies only, however, where the business is 
carried on in accordance with the Pawnbrokers Acts 1872 and 1960: Money-lenders Act 1900, 
s. 6 (a). As to the application of the Consumer Credit Act 1974 to the business of lending 
money, see para. 143, post. 

6 3 Bouvier’s Law Dictionary 2539. 

7 See the Pawnbrokers Act 1872, s. 5, and para. 156, note 1, post. However, a person is not 
deemed to be a pawnbroker for the purposes of the Pawnbrokers Acts 1872 and 1960 if he only 
makes advances of sums exceeding £50: Pawnbrokers Act 1872, s. 10; Pawnbrokers Act 1960, 
s. 1. As to the prospective repeal of the Pawnbrokers Acts 1872 and 1960, see para. 142, note 
11, post. 


ty 


102. Classes of pawns. There are two classes of pawn, namely (1) those 
governed by statute!, and (2) all other cases. When the relevant provisions of the 
Consumer Credit Act 1974 are fully in force, that Act will be the governing 
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legislation?, but until that time the statutory control is embodied in the 
Pawnbrokers Acts 1872 and 19603. In ‘other cases the contract of pawn is 
governed by the general law‘. The general law applies also to pawns within 
those Acts, unless expressly excluded by them?. 


1 As to the financial limits of the statutory control, see para. 143, post (Consumer Credit Act 
1974), and para. 155, post (Pawnbrokers Acts 1872 and 1960). 

2 For the relevant provisions of the Consumer Credit Act 1974, sce para. 143, post. As to its 
commencement, see para. 143, note 14, post. 

3 Le. the Pawnbrokers Act 1872 and the Pawnbrokers Act 1960. The collective title was 
conferred by the Pawnbrokers Act 1960, s. 8 (2). That Act came into force on 13th May 1960 
(s. 7 (1)), and, subject to s. 7 (2) (see para. 168, post), does not apply to a loan made before that 
date, or to the pledge on which the loan is made, or to any person as pawnbroker or pawnor in 
relation to the loan or pledge (s. 7 (3)). As to the repeal of the Pawnbrokers Acts 1872 and 1960 
by the Consumer Credit Act 1974, see para. 142, note II, post, and as to the classes of pawns 
under the Consumer Credit Act 1974, see para. 145, post. 

4 However, if the transaction is one which falls within the statutory control applicable to 
moneylenders, it will be subject to that legislation: see para. 159, post, and MONEY, vol. 32, 
paras. 130, 131. 

s Jones v Marshall (1889) 24 QBD 269, DC. 


103. General characteristics of the contract of pawn. The contract of pawn 
or pledge is one of the five classes of bailment!. It is distinguishable from a 
transaction of mortgage in two main ways?. In the first place it is essential to the 
contract of pawn that the property pledged should be actually or constructively? 
delivered to the pawnee, whereas on a mortgage the property passes by 
assignment, and possession by the mortgagee is not essential in every case?. 
Secondly, whereas on a legal mortgage? of personal property the mortgagee 
acquires by assignment an absolute interest in the property subject to a right of 
redemption, in pawn the pawnee has only a special property? in the pledge, 
while the general property in it remains in the pawnor and wholly reverts to 
him on discharge of the debt or engagement?. 

Pawn has been described as a security where, by contract, a deposit of goods is 
made a security for a debt and the right to the property vests in the pawnee so 
far as is necessary to secure the debt; in this sense it is intermediate between a 
simple lien and a mortgage which wholly passes the property in the thing 
conveyed?. 

Pawn does not amount to an equitable mortgage?, or to a bill of sale?0. 


1 See BAILMENT, vol. 2, para. 1502. For forms of written agreement, see 16 Forms & Precedents 

(4th Edn) 672, 673, Forms 12, 13. There is no requirement that the agreement be made or 

evidenced in writing save for the statutory requirements as to pawn-receipts in the case of 

agreements to which the Consumer Credit Act 1974 applies (see para. 146, post), or the 

statutory requirements as to pawn-tickets under the Pawnbrokers Act 1872, s. 14 (see para. 160, 

post). As to the commencement of the Consumer Credit Act 1974 as it relates to pawnbrokers, 

see para. 142, note IT, post. 

Cf. MORTGAGE, vol. 32, paras. 412, 414, and see para. 105, note 2, post. 

See c.g. Official Assignee of Madras v Mercantile Bank of India Ltd [1935] AC 53, PC. 

Ryall v Rowles (1750) 1 Atk 165 at 166; Re Morritt, ex parte Official Receiver (1886) 18 QBD 222 

at 232, CA, per Cotton LJ, and at 234 per Fry LJ. 

5 Pawn does not amount to an equitable mortgage of an interest in personal property: see the 
text and note 9, infra. 

6 Donald v Suckling (1866) LR 1 QB 585; Burdick v Sewell (1883) 10 QBD 363 at 367; affd. (1884) 
10 App Cas 74, HL. In The Odessa [1916] 1 AC 145 at 158, 159, PC, the Judicial Committee 
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criticised the use of the term “special property” on the ground that, when the pawnee’s right 
to sell (see paras. 128, 129, post) is examined, the so-called “special property” which that right 
is said to create is in truth no property at all. He preferred the use of the expression “special 
interest”. See also Halliday v Holgate (1868) LR 3 Exch 299 at 302, Ex Ch. Although the 
pawnee may sell he has no right to acquire the property in the goods himself by means of 
foreclosure: see Carter v Wake (1877) 4 Ch D 605 at 606. 

Ryall v Rowles (1750) 1 Atk 165; Jones v Smith (1794) 2 Ves 372; Re Morritt, ex parte Official 
Receiver (1886) 18 QBD 222, CA; Fraser v Byas (1895) 11 TLR 481; Attenborough v Solomon 
[1913] AC 76 at 84, HL, per Viscount Haldane LC. 

Halliday v Holgate (1868) LR 3 Exch 299 at 302, Ex Ch, per Willes J. 

Carter v Wake (1877) 4 Ch D 605; Re Richardson, Shillito v Hobson (1885) 30 Ch D 396 at 403, 
CA, per Fry LJ. For the law relating to an equitable mortgage or charge of an interest in 
personal property, see MORTGAGE, vol. 32, paras. 439-443. 

Re Hardwick, ex parte Hubbard (1886) 17 QBD 690, CA; Waight v Waight and Walker [1952] P 
282, [1952] 2 All ER 290. As to the avoidance of bills of sale by way of security unless in the 
statutory form or unless certain other conditions are fulfilled, sec BILLS OF SALE, vol. 4, paras. 
774 et seq. The bills of sale legislation affects documents, but not oral transactions: see vol. 4, 
para. 614. 


104. Difference between pawn and lien. The rights of the pawnee in the 
thing pawned are distinguishable from a common law lien in that he acquires a 
special property or special interest’ in the property pawned, whereas a person 
exercising a lien has only a right to detain the subject matter of the lien until he 
is paid?, and a lien is not transferable to a third person?. 


I 
2 


3 


See para. 103, note 6, ante. 

Yungmann v Briesemann (1892) 67 LT 642, CA; and see Gladstone v Birley (1817) 2 Mer 401. As 
to the nature of lien, see LIEN, vol. 28, para. 519. 

Donald v Suckling (1866) LR 1 QB 585 at 612, per Blackburn J. 


105. Stamp duties on contracts of pawn. Stamp duty! is no longer payable 
on written contracts of pawn which are under hand only?, but a fixed rate duty 
of sop is payable on documents under seal embodying such agreements?. 


I 
2 


As to the incidence of stamp duty, see generally STAMP DUTIES. 
Formerly documents embodying such agreements were charged to duty at a fixed rate of 6d as 
documents under hand only not otherwise specifically charged: see the Stamp Act 1891, s. 1, 
Sch. 1, as applied by the Finance Act 1958, s. 35 (1) (a). As from īst August 1970 all such duty 
was abolished by the Finance Act 1970, ss. 32, 36 (8), Sch. 7, para. 1 (1), (2) (a), Sch. 8, Part IV. 

Such an agreement was never stamped as a mortgage: Harris v Birch (1842) 9 M & W Sol; 

Smith v Cator (1819) 2 B & Ald 778. This was so even where it contained an express power of 
sale: Re Attenborough and IRC (1855) 11 Exch 461. For the general distinction from mortgages, 
see para. 103, ante. 

See the Stamp Act 1891, Sch. 1; Decimal Currency Act 1969, s. 10 ( 
stamped within thirty days of its execution: Stamp Act 1891, s. 15 ae 


). The document must be 


I 
). 


106. Things capable of being pawned. The subject matter of the contract of 
pawn usually consists of goods and chattels capable of actual or constructive 
delivery', but other forms of personal property, including negotiable instru- 
ments, may be the subject of the contract where they can be identified?. 
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1 Coggs v Bernard (1703) 2 Ld Raym 909. As to what constitutes delivery, see para. 114, post. 

2 The following cases serve as illustrations: Taylor v Chester (1869) LR 4 QB 309 (half a £so 
note); Lockwood v Ewer (or Lady Child v Chanstilet) (1742) 9 Mod Rep 275 (East India stock); 
Donald v Suckling (1866) LR 1 QB 585 (debentures); Langton v Waite (1868) LR 6 Eq 165 
(railway stock); Halliday v Holgate (1868) LR 3 Exch 299, Ex Ch (scrip certificates). As to an 
injunction to restrain an unlawful pledge of negotiable instruments, see INJUNCTIONS, vol. 24, 
para. 1017. Where compensation is paid under the Compensation (Defence) Act 1939 in respect 
of property which is subject to a pledge, the sum paid is deemed to be comprised in the pledge: 
Compensation (Defence) Act 1939, s. 14. This provision is not confined to cases where the 
owner is the pledgor; but see Earl of Radnor v Folkestone Pier and Lift Co [1950] 2 All ER 690, 
where such a restriction was assumed. 


107. Unlawful contracts of pawn. Under various statutes contracts of pawn 
relating to the following kinds of property have been made unlawful!: (1) 
military, air force and naval equipment?; (2) anything issued to an officer or man 
of the territorial and army volunteer reserve or of the Royal Auxiliary Air 
Force?; (3) any card or used stamp under the Social Security Act 19754; and (4) 
firearms or ammunition. 


1 As to offences by persons carrying on consumer credit businesses, see para. 153, post. 

2 See the Army Act 1955, ss. 46, 195, 196, 211, 212; Air Force Act 1955, ss. 46, 195, 196, 210; 
Naval Discipline Act 1957, ss. 31, 98, 99; and ROYAL FORCES. As to the avoidance of purported 
assignments of or charges on military pay, awards, grants, pensions or allowances, see the 
Army Act 1955, s. 203; Air Force Act 1955, s: 203; and ROYAL FORCES. For restrictions in 
respect of pensions, see CHOSES IN ACTION, vol. 6, paras. 82 et seq. 

3 Sec the Auxiliary Forces Act 1953, s. 29; Reserve Forces Act 1966, ss. 1, 23 (6), Sch. 1, para. 25; 
and ROYAL FORCES. 

4 See the Social Security Act 1975, s. 146 (3) (a), and NATIONAL HEALTH. 

5 The Firearms Act 1968 makes it an offence for a pawnbroker to take in pawn any firearm or 
ammunition to which s. 1 applies (see CRIMINAL LAW, vol. 11, para. 875, and POLICE, para. 332, 
post) or a shot gun: s. 3 (6). A pawnbroker acting in contravention of s. 3 (6) is liable on 
summiary conviction to imprisonment for a term not exceeding three months, or to a fine not 
exceeding £20, or to both imprisonment and a fine: s. 51, Sch. 6, Part I. The Act does not 
define “pawnbroker”. It is also an offence to take in pawn small arms unless their barrels are 
duly proved and marked: see the Gun Barrel Proof Act 1868, ss. 121, 122; Gun Barrel Proof 
Act 1978, s. 8 (2), Sch. 4. 


108. Unlawful discrimination by pawnee. It is unlawful! for any person 
concerned with the provision of facilities or services to the public or a section of 
the public to discriminate? against a person because she is a woman or on the 
grounds of race’. For these purposes facilities and services include facilities for 
loans, credit or finance’. 


1 Unlawful discrimination may be made the subject of civil proceedings: see the Sex 
Discrimination Act 1975, s. 66, and the Race Relations Act 1976, s. $7. 

Discrimination may take the form of a refusal or deliberate omission to provide the service or 
facility, or a refusal or deliberate omission to provide facilities of like quality, or in the like 
manner and on like terms as are normal for other members of the public: see the Sex 
Discrimination Act 1975, s. 29 (1) (a), (b), and the Race Relations Act 1976, s. 20 (1) (a), (b). 

3 See the Sex Discrimination Act 1975, s. 29 (1), and the Race Relations Act 1976, s. 20 GOL See 

generally BRITISH NATIONALITY AND ALIENAGE, vol. 4, para. 1037, and TRADE AND LABOUR. 
4 See the Sex Discrimination Act 1975, s. 29 (2) (c), and the Race Relations Act 1975) S 2012) 


(c). 


N 
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109. Pawns by persons under a disability. A contract, whether by specialty 
or by simple contract!, entered into by a minor for the repayment of money lent 
or to be lent is absolutely void”. This provision, it seems, makes it impossible for 
a minor to make a valid contract of pawn, and if any such contract is made the 
pawnee can neither recover the principal nor sue for interest, unless perhaps the 
loan is to provide necessaries?. 

A contract of pawn made by a drunken person follows the ordinary law of 
contract*. The capacity of a person suffering from mental disorder to enter into a 
binding contract is discussed elsewhere in this work. 


1 See CONTRACT, vol. 9, para. 210. 

2 Infants Relief Act 1874, s. 1. Sce further INFANTS, vol. 24, paras. 407 et seq. 

3 There is no direct authority on this point, but see INFANTS, vol. 24, para. 419. 

4. See CONTRACT, vol. y, para. 299. It is an offence for a pawnbroker to take an article in pawn 
from any person appearing to be intoxicated: Pawnbrokers Act 1872, s. 32; Children Act 1908, 
s. 134 (3), Sch. 3. As to offences, see paras. 175 et seq., post. As to the prospective repeal of the 
Pawnbrokers Act 1872, see para. 142, note 11, post. 

§ Sec MENTAL HEALTH, vol. 30, paras. 1005, 1006, 1008, 1009. 


Cmte CONTRACTOR PLEDGE OR PAWN 


110. Who may pawn at common law. At common law the capacity of a 
person to enter into a contract of pawn is governed by the same rules as are 
applicable to contracts in general!. 


1 See CONTRACT, vol. y, para. 225. As to pawns by persons under disability, see para. 109, ante. 
As to the capacity of an executor to pledge his testator’s assets, see Attenborough v Solomon 
[1913] AC 76, HL, and EXECUTORS, vol. 17, para. 1196. 


111. Mercantile agents or factors. The capacity of mercantile agents! or 
factors to enter into a contract of pawn is regulated by statute?. At common law, 
a mercantile agent cannot bind his principal to a contract of pawn without the 
principal’s authority?. 

Where, with the owner’s consent, a mercantile agent is in possession? of 
goods? or of the documents of title? to goods, any pledge’ of the goods made by 
him when acting in the ordinary course of business of a mercantile agent is as 
valid as if he were expressly authorised by the owner of the goods to make the 
pledge, provided that the pledgee acts in good faith and has no notice at the time 
of the pledge that the agent has no authority to make itë. 

The statutory authority of a mercantile agent to pledge exists notwithstanding 
the usage of a particular trade that such an agent has no authority to pledge 
goods entrusted to him for sale’, and the same principle applies to a mercantile 
agent who is entrusted with goods for sale on the terms of sale or return!®. 


1 For the meaning of “mercantile agent”, and as to agreements with his clerk or other authorised 
person, see AGENCY, vol. 1, paras. 712, 844. 
2 See the Factors Act 1889, and AGENCY, vol. 1, para. 844. 
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Fuentes v Montis (1868) LR 3 CP 268 at 277, per Willes J; on appeal LR 4 CP 93, Ex Ch; Cole v 
North Western Bank (1875) LR 10 CP 354 at 363, Ex Ch, per Blackburn J; City Bank v Barrow 
(1880) 5 App Cas 664, HL; Farquharson Bros & Co v King & Co [1902] AC 325, HL. See also 
AGENCY, vol. 1, para. 712, para. 742, text and note 8, and paras. 837 et seq. 
As to the effect of obtaining possession by fraud and of revocation of consent, see AGENCY, vol. 
I, para. 844. i 
“Goods” includes wares and merchandise (Factors Act 1889, s. 1 (3)) and household furniture 
(Lee v Butler [1893] 2 QB 318 at 321, CA). 
For the meaning of “documents of title”, see AGENCY, vol. 1, para. S44 MOS y AG WD 
documents of title given by a mercantile agent, see vol. 1, para. 845. 
For the meaning of “pledge” for the purposes of the Factors Act 1889, see AGENCY, vol. 1, para. 
844, note $. Goods entrusted by a mercantile agent to an auctioneer for sale are not thereby 
dealt with by way of pledge even when the auctioneer before sale makes advances upon them 
to him: Waddington & Sons v Neale & Sons (1907) 96 LT 786; and see Biggs v Evans [1894] 1 
B 88. 
E Act 1889, s. 2 (1). See also Lloyds Bank Ltd v Bank of America National Trust and Savings 
Association [1938] 2 KB 147, [1938] 2 All ER 63, CA; City Fur Manufacturing Co Ltd v 
Fureenbond (Brokers) London Ltd [1937] 1 All ER 799; and AGENCY, vol. 1, paras. 844, 845. 
Oppenheimer v Attenborough & Son [1908] 1 KB 221, CA. See also Janesich v George 
Attenborough & Son (1910) 26 TLR 278. By asking a friend to pledge goods entrusted to him 
for sale, a mercantile agent is not pledging goods in the ordinary course of his business as a 
mercantile agent: De Gorter v Attenborough & Son (1904) 21 TLR 19. 
Weiner v Harris [1910] 1 KB 285, CA. 


112. Pledges by sellers and buyers of goods. Where a seller of goods is in 
possession of them after the sale and delivers them under a pledge, the pledge has 
effect, if the goods are received in good faith and without notice of the sale, as if 
the owner of the goods had expressly authorised their delivery?. Protection is 
similarly afforded where a buyer, having bought or agreed to buy goods, 
obtains possession of them with the seller’s consent and delivers them under a 
pledge?. This protection extends to pledges effected by a mercantile agent? 
acting for the seller or buyer of goods who has continued in possession of the 
goods, or who has bought or agreed to buy them. 


i 


3 
4 


See the Factors Act 1889, s. 8, and the Sale of Goods Act 1979, s. 24. See further AGENCY, vol. 
I, para. 841, and para. 862, note 9; SALE OF GOODS. These provisions extend to documents of 
title to goods as well as to the goods themselves, and to other dispositions as well as to pledges. 
The provisions of the Sale of Goods Act 1979 relating to contracts of sale do not apply to any 
transactions in the form of a contract of sale which is intended to operate by way of pledge: see 
s. 62 (4), and SALE OF GOODS. 

See the Factors Act 1889, s. 9, and the Sale of Goods Act 1979, s. 25 (1). A buyer under a 
conditional sale agreement is not a buyer or someone who has agreed to buy for the purposes 
of s. 25 (1): s. 25 (2) (a). See generally SALE OF Goops. Section 25 (2) (a) replaces the Hire- 
Purchase Act 1965, s. $4 (prospectively repealed: see HIRE PURCHASE, vol. 22, para. 208), but is 
of wider application, not being limited to the class of agreements governed by the former 
legislation. For the inapplicability of the provisions as to buyers in possession to ordinary hire 
purchase agreements, see HIRE PURCHASE, vol. 22, paras. 35, 20y. As to the effect of dispositions 
by a buyer on the rights of an unpaid seller, and as to the rights of a pledgee as against an 
unpaid seller, see SALE OF GOODS. 

For the meaning of “mercantile agent”, see AGENCY, vol. 1, para. 712. 

See the Factors Act 1889, ss. 8, 9, and the Sale of Goods Act 1979, s. 25. 


113. Proof of property. Subject to the provisions relating to mercantile 
agents’, mere possession by a pawnor is not sufficient proof of property in the 
thing pawned against the real owner?. 
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If the pawnor has no authority to make the pledge, the pawnee cannot hold 
the goods pledged against the real owner?, unless the owner has so acted as to 
clothe the pawnor with apparent authority to make the pledge*. An authority to 
an agent to sell does not extend by implication to a pledge so as to give the 
pawnee a good title as against the real owner?. 


See patase iin, I i2ssamte: 
2 Hoare v Parker (1788) 2 Term Rep 376; Kingsford v Merry (1856) 1 H & N 503 at 516, Ex Ch. 
As to the rights of the true owner where the goods pawned have been pawned without his 
authority, see paras. 136 et seq., post. 

Williams v Barton (1825) 3 Bing 139, Ex Ch. 

4 Cole v North Western Bank (1875) LR 10 CP 354 at 363, Ex Ch, per Blackburn J; Henderson & 
Co v Williams [1895] 1 QB 521, CA; Fry and Mason v Smellie and Taylor [1912] 3 KB 282, CA; 
Fuller v Glyn, Mills, Currie € Co [1914] 2 KB 168. See further AGENCY, vol. 1, para. 841; 
ESTOPPEL, vol. 16, para. 1614. 

s City Bank v Barrow (1880) 5 App Cas 664 at 669, 670, HL. 


a 


114. Delivery of chattel pawned. A contract to pawn a chattel, even though 
money is advanced on the faith of it, is not sufficient in itself to pass any special 
property in the chattel to the pawnee!. Delivery of the chattel pawned in 
consideration of the debt or advance is a necessary element in the making of a 
contract of pawn?. This delivery may be actual, in the sense of physical delivery 
of the chattel, or constructive in the sense that, although the chattel is legally 
delivered, it does not actually pass from the hands of the pawnor to those of the 
pawnee?. 

Constructive delivery may be effected even where the chattel remains in the 
possession of the pawnor for a special purpose*. It may be effected by some 
symbolic act such as the delivery of a key of a warehouse in which goods are 
stored or of the key of a room in which a collection is stored®. Where the 
chattel is in the custody of a third person, such as a warehouseman, who holds 
for the owner so that in law his possession is that of the owner, constructive 
delivery may be effected by an order from the owner to the third person to hold 
the chattel for the pawnee, which must be perfected by an acknowledgment by 
the third person that he holds the chattel for the pawnee”. The delivery to and 
receipt by a transferee of a document of title to goods, other than a bill of 
lading®, does not at common law” amount to delivery and receipt of the 
goods!0, 


=] 


Dublin City Distillery Ltd v Doherty [1914] AC 823 at 843, HL, where earlier decisions on 

constructive delivery are reviewed by Lord Atkinson. As to special property, see para. 123, 

ost. 

2 Riau v Reid (1862) 11 CBNS 730 at 734, per Erle CJ; Ayers v South Australian Banking Co 
(1871) LR 3 PC 548 at 554. 

3 Martin v Reid (1862) 11 CBNS 730; Meyerstein v Barber (1866) LR 2 CP 38 at 52. For a 
summary of the common law, see Official Assignee of Madras v Mercantile Bank of India Ltd 
o AC SB Ble Sel, HC. 

4 Reeves v Capper (1838) s Bing NC 136. 

Young v Lambert (1870) LR 3 PC 142. 

Hilton v Tucker (1888) 39 Ch D 669; see also Wrightson v McArthur and Hutchisons (1919) Ltd 

[1921] 2 KB 807, where goods were held in rooms on the pledgor’s premises, and the key 

delivered to the pledgee with an irrevocable licence to remove the goods as desired. See also 

PERSONAL PROPERTY. 

7 Official Assignee of Madras v Mercantile Bank of India Ltd [1935] AC 53, PC; and see Alicia 

Hosiery Ltd v Brown Shipley & Co Ltd [1970] 1 QB 195, [1969] 2 All ER 504. 


An 
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8 A transfer of a bill of lading operates to pass the property in the goods specified in it in 
accordance with the intention of the parties: see Sewell v Burdick (1884) 10 App Cas 74, HL; 
Bristol and West of England Bank v Midland Rly Co [1891] 2 QB 653, CA; and SHIPPING. 

9 For the exception made by the Factors Act 1889, see s. 3, and AGENCY, vol. 1, para. 844, note 8. 

10 Farina v Home (1846) 16 M & W 119; Dublin City Distillery Ltd v Doherty [1914] AC 823 at 
848, HL; Official Assignee of Madras v Mercantile Bank of India Ltd [1935] AC 53 at 58, PC. In 
Grigg v National Guardian Assurance Co [1891] 3 Ch 206, the delivery order was given by the 
pawnor direct to the warehouseman. 


115. When advance and delivery are not simultaneous. The delivery of a 
chattel must be in pursuance of the contract, but the advance and delivery need 
not be contemporaneous. Thus a pledge may be perfected by delivery after the 
advance has been made!, and where goods are delivered for appraisal with a 
view to making an advance on the security of the goods, there is a good delivery 
for the purpose of making a pledge whenever that pledge should be created?. 
When the advance is made before possession is given, the intended pawnee has 
only a right of action on the contract and no interest in the thing pawned?. 


1 Hilton v Tucker (1888) 39 Ch D 669. 
2 Blundell-Leigh v Attenborough [1921] 3 KB 235, CA. 
3 Howes v Ball (1827) 7 B € C 481; Donald v Suckling (1866) LR 1 QB 585 at 613. 


116. Extinction of contract of pawn. The contract of pawn is extinguished 
by the satisfaction of the debt or engagement and the redelivery of the property 
pledged to the pawnor, since there is an implied undertaking on the pawnee’s 
part to redeliver the property to the pawnor on payment by the pawnor of the 
sum advanced with interest!. The essence of this extinction of the contract lies in 
the pawnee being divested wholly of his special property and possession in the 
property pledged?. However, the pawnee has the right to hand back to the 
pawnor the property pledged for a special purpose without affecting his security 
and without extinguishing the contract’. 


1 Singer Manufacturing Co v Clark (1879) 5 Ex D 37. For a form of receipt, see 16 Forms & 
Precedents (4th Edn) 670, Form 10. For an unusual case, see Alicia Hosiery Ltd v Brown Shipley 
& Co Ltd [1970] 1 QB 195, [1969] 2 All ER 504, where it was held that a delivery by a pledgce 
in constructive possession of goods to a purchaser of the goods of a delivery note in favour of 
the purchaser does not involve an undertaking by the pledgee that the goods will be delivered 
pursuant to the order. Delivery of such an order relieves the pledgee from his constructive 
possession of the goods, and he is not, without more, liable for their subsequent detention by 
the actual holder of the goods. 

2 See Babcock v Lawson (1880) 5 QBD 284, CA. As to the pawnor’s remedies on the pawnee’s 
failure to redeliver, see para. 122, post. 

3 North Western Bank Ltd v Poynter, Son and Macdonalds [1895] AC 56, HL, where the pawnee 
returned a bill of lading to the pawnor, making the pawnor his agent to sell the goods 
comprised in it, distinguishing Tod & Son v Merchant Banking Co of London 1883 10 R (Ct of 
Sess) 1009; Lloyds Bank Ltd v Bank of America National Trust and Savings Association [1938] 2 KB 
147, [1938] 2 All ER 63, CA. The general practice of banks in releasing documents pledged 
with them to facilitate the realisation of assets without prejudice to their rights as pledgees was 
approved in Re David Allester Ltd [1922] 2 Ch 211: see BANKING, vol. 3, para. 174, note 3. 
However, the bank may be unable to recover the documents if a third person has acquired a 
valid title to them under the Factors Act 1889: Lloyds Bank Ltd v Bank of America National Trust 
and Savings Association, supra. i 
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(3) WARRANTIES AND RIGHTS OF PAWNOR 


117. Implied warranty of title. At common law there is an implied 
undertaking on the part of the pawnor that the property pawned is his own, or 
that he has the authority of the owner to pawn it, and that it may be safely 
delivered back to him!. 


1 Singer Manufacturing Co v Clark (1879) 5 Ex D 37 at 42, per curiam; Cheesman v Exall (1851) 6 
Exch 341. As to dishonest pawning, see para. 137, post. 


118. Warranties as to quality. Generally speaking a pawnor does not warrant 
the quality of the property pawned. However, if he makes a false and fraudulent 
representation as to quality for the purpose of obtaining property by it from the 
pawnee, the pawnor may be guilty of an offence’. 


1 See R v Roebuck (1856) Dears & B 24, CCR; R v Ardley (1871) LR 1 CCR 301; R v Francis 
(1874) LR 2 CCR 128. Under the Theft Act 1968 the offence will be that of obtaining 
property by deception, but there must be an intention permanently to deprive the pawnee of 
the property obtained: see s. 15. It may be that, where the pawnor subsequently defaults on the 
loan, the offence of obtaining a pecuniary advantage has been committed, being the evasion in 
whole or in part of the debt for which the pawnor made himself liable: see s. 16. See further 
CRIMINAL LAW, vol. 11, paras. 1278, 1279. 


119. Sale by pawnor before redemption. Before redemption a pawnor may 
sell the thing pledged; and after such a sale the purchaser has the same interest in 
the thing as the pawnor had?. 


1 Franklin v Neate (1844) 13 M & W 481. 


120. The right to redeem. A pawnor has an absolute common law right to 
redeem the thing pawned upon tender of the amount advanced, since the 
general property in it remains in him!. In the absence of any agreement as to 
time for payment he may redeem at any time during his life?, and upon the 
pawnee’s death this right continues against the pawnee’s personal repre- 
sentatives?. The right to redeem necessarily depends upon tender of the debt by 
the pawnor to the pawnee*, and it is lost if the pawnee has lawfully sold the 
subject of the pawn?. The right to redeem a pawn is not barred by any statute of 
limitation during the pawnor’s lifetime®. 


1 As to the provisions relating to the redemption of pledges under the Pawnbrokers Acts 1872 
and 1960, see paras. 163, 164, post, and as to the provisions as to the redemption of pledges 
under the Consumer Credit Act 1974, see paras. 147, 148, post. As to the prospective repeal of 
the Pawnbrokers Acts 1872 and 1960, see para. 142, note 11, post. The principle of 
consolidation of securities (as to which see MORTGAGE, vol. 32, paras. 761 et seq.) does not apply 
to a contract of pawn: Vanderzee v Wiilis (1789) 3 Bro CC 21 (not available as against personal 
representatives of deceased pawnor), disapproving Demandray v Metcalf (1715) Prec Ch 419. 

Ratcliff v Davis (1610) Yelv 178, where it was held that the right to redeem was personal to the 
pawnor and that it was extinguished on his death and did not pass to his executor. The rule 
was expressly disapproved of in New York in Cortelyon v Lansing (1805) 2 Caines Cas Err 200, 
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and it seems inconsistent with the statutory rule that in the case of the death of a person on or 
after 25th July 1934 all causes of action vested in him survive for the benefit of his estate: see 
the Law Reform (Miscellaneous Provisions) Act 1934, S. 1, and EXECUTORS, vol. 17, paras. 1563 
et seq. Under the Pawnbrokers Act 1872, the right to redeem is expressly reserved to a personal 
representative of a deceased pawnor in the case of a pledge to which the Act applies: see s. 9, 
and para. 164, post. For agreements to which the Consumer Credit Act 1974 applies, the 
statutory definition of “pawnor” would include personal representatives: see para. 147, note 7, 
post. As to the commencement of the Consumer Credit Act 1974 as it relates to pawnbrokers 
and as to the prospective repeal of the Pawnbrokers Act 1872, see para. 142, note 11, post. 
Ratcliff v Davis (1610) Yelv 178; Bac Abr, Bailment (B). 
Coggs v Bernard (1703) 2 Ld Raym 909 at 917. 
See paras. 128, 129, post. 
6 Kemp v Westbrook (1749) 1 Ves Sen 278. A time may be fixed for redemption upon the 
expiration of which, in the absence of redemption, the pawnee has a power of sale: see further 
paras. 128, 129, post, and LIMITATION OF ACTIONS, vol. 28, para. 822, text and note $. 
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121. Partners’ right to redeem. When goods are pawned by several partners 
jointly, the right to redeem lies in them jointly and not severally. Any partner 
acting for the firm may redeem but all must join if an action is brought to 
recover the thing pawned!. 


1 Harper v Godsell (1870) LR 5 QB 422. As to the rights of partners generally, see PARTNERSHIP. 


122. Actions for recovery by pawnor. A pawnor cannot maintain an action 
for conversion! against a pawnee for the pledge unless the pawnor has a right to 
its immediate possession?; consequently until tender? or payment of the debt the 
pawnor cannot generally maintain an action for conversion of the pledge. A 
pawnor may sue a pawnee who refuses to restore the pledge after tender of the 
debt*, but if the ownership of the pledge is in doubt the refusal, if made 
reasonably and to obtain a reasonable time for the purposes of investigation, will 
not ground such an action’. In similar circumstances the assignee of a pawnor 
may bring an action for conversion®, and may recover damages for non- 
delivery’. 

If the pawnee unlawfully deals with the pledge, as by sale, transfer or 
repledge, the contract of pawn is not thereby determined and the pawnor may 
not recover in conversion unless he has a right to immediate possession by 
redeeming the pledge’. However, if the pawnee deals with the pledge in a 
manner other than that which the law allows, and, for example by purporting to 
dispose of a greater interest than he has in the pledge, makes it difficult for the 
pawnor to redeem it, then, if any real damage has been caused to the pawnor, 
the pawnee has committed a legal wrong against him?. 


1 Conversion is the dealing with goods in a manner inconsistent with the owner’s rights, coupled 
with an intention to deny that person’s right to them, or to assert a right inconsistent with it: 
see further TORT. The relief available where goods are detained includes an order for delivery 
or an order for damages, or a choice between the two: see the Torts (Interference with Goods) 
Act 1977, s. 3, and see also General and Finance Facilities Ltd v Cooks Cars (Romford) Ltd [1963] 2 
All ER 314, [1963] 1 WLR 644, CA. The measure of damages is generally the market value of 
the goods concerned: see e.g. J. and E. Hall Ltd v Barclay [1937] 3 All ER 620 at 623, CA, per 
Greer LJ, and DAMAGES, vol. 12, para. 1160. As to the measure of damages where the plaintiff 
has a limited interest only, see para. 139, post. See generally TORT. 
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Halliday v Holgate (1868) LR 3 Exch 299; Donald v Suckling (1866) LR 1 QB 585. As to the 

pawnee’s right to possession, see para. 124, post. 

3 However, if the pawnee has had notice of an act of bankruptcy by the pawnor, being an act 
within three months of the presentation of a bankruptcy petition leading to the pawnor’s 
bankruptcy, tender will not be valid for this purpose: see Ponsford, Baker & Co v Union of 
London and Smith’s Bank Ltd [1906] 2 Ch 444, CA, and BANKRUPTCY, vol. 3, para. 667. 

4 Anon (1693) 2 Salk 522; Coggs v Bernard (1703) 2 Ld Raym 909 at 917; Donald v Suckling (1866) 
LR 1 QB 585 at 610; Yungmann v Briesemann (1892) 67 LT 642, CA; and see Pigot v Cubley 
(1864) 15 CBNS 701. As regards the right of action, see generally TORT. 

§ Vaughan v Watt (1840) 6 M. & W 492; and see Clayton v Le Roy [1911] 2 KB 1031 at 1051, CA. 
Cf. the statutory provisions under the Consumer Credit Act 1974 (see para. 148, post) and 
under the Pawnbrokers Act 1872 (see para. 174, post). As to the commencement of the 
Consumer Credit Act 1974 as it relates to pawnbrokers, see para. 142, note 11, post. 

6 Franklin v Neate (1844) 13 M& W 481. 

7 Bristol and West of England Bank v Midland Rly Co [1891] 2 QB 653, CA. 

8 Donald v Suckling (1866) LR 1 QB 585 at 610, 616, 618 (repledge for sum greater than that 
owed by pawnor), explaining Johnson (Assignee of Cumming) v Stear (1863) 15 CBNS 330; 
Halliday v Holgate (1868) LR 3 Exch 299, Ex Ch. The unlawful action of the pawnee may be 
sufficient to put the contract at an end where the pawnor has a special personal confidence in 
the pawnee and therefore stipulates that the pledge be kept by him alone: see Donald v Suckling, 
supra, at 615 per Blackburn J. In Pigot v Cubley (1864) 15 CBNS 701 it was held that the 
pawnor could sue on an unlawful sale by the pawnee, but in that case the amount of the debt 
was tendered after the sale, and the decision may perhaps be supported on the ground that 
there was an agreement not to sell until a certain time. As to the exercise of a power of sale, see 
para. 129, post. 

y Halliday v Holgate (1868) LR 3 Exch 299 at 302, Ex Ch; and see Donald v Suckling (1866) LR 1 

QB 585 at 611, 612 (tort), and at 618 (breach of contract). 
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123. Special property of the pawnee. A pawnce has a special property or 
special interest in the pledge, whereas the general property in it continues in the 
owner!. That special property or interest exists so that the pawnee can compel 
payment of the debt?, or can sell the goods when the right to do so arises?. This 
special property or interest is to be distinguished from the mere right of 
detention which the holder of a lien possesses, in that it is transferable in the 
sense that a pawnee may assign or pledge his special property or interest? in the 
goods or may, as agent of the pawnor, in due course, sell the goods, whereas the 
unauthorised transfer of the subject matter of a lien does not transfer the right of 
the holder of the lien>. This special property does not arise until possession is 
given to the pawnee®. If during the contract there is any increase in the value of 
the security, the pawnee is entitled to that increase as part of his security’. 


1 Ratcliff v Davis (1610) Yelv 178; Harper v Godsell (1870) LR 5 QB 422; and see paras. 103, 113, 
ante. As to the special property or interest, see para. 103, note 6, ante, and as to the insurable 
interest of a pawnee, see INSURANCE, vol. 25, para. 725. 

2 Coges v Bernard (1703) 2 Ld Raym 909. 

3 Re Hardwick, ex parte Hubbard (1886) 17 QBD 690 at 698, CA, per Bowen LJ. 

4 Donald v Suckling (1866) LR 1 QB 585 at 614, per Blackburn J; and see para. 125, post. 

s Donald v Suckling (1866) LR 1 QB 585 at 612, per Blackburn J; and see Treuttel v Barandon 
(1817) 8 Taunt 100. However, see The Odessa [1916] 1 AC 145 at 159, PC, where the Judicial 
Committee declared that the pawnee's special interest creates no jus in re in favour of the 
pawnee, and that it gives him no more than a jus in rem such as a lienholder possesses, but with 
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this added incident, that he can sell the property of his own motion and without any assistance 


from the court. : l 
6 Howes v Ball (1827) 7 B & C 481. As to what amounts to delivery, see para. 114, ante. 


7 Story on Bailments (9th Edn) (1878), s. 292. 


124. Pawnee’s right to possession. Where goods are pawned, the pawnee has 
the right to their possession and, until the money for which the pledge is a 
security is tendered or paid, is the only person who can sue in conversion’. A 
claim by the pawnee to be the absolute owner of the goods pawned does not 
excuse the pawnor from the necessity of tendering the amount due, and does not 
revest in him the right to the immediate possession of the goods without 
payment or tender of the amount due?. 


1 Gledstane v Hewitt (1831) 1 Cr & J 565; Owen v Knight (1837) 4 Bing NC 54; Martin v Reid 
(1862) 11 CBNS 730; Broadbent v Varley (1862) 12 CBNS 214; Mecklenburgh v Gloyn (1865) 13 
WR 201. As to the right of action in conversion, see para. 122, note 1, ante, and as to the 
pawnee's right of action, see para. 131, post. 

2 Yungmann v Briesemann (1892) 67 LT 642, CA; and see para. 122, ante. Cf. the position of the 
bailee of goods who has a lien on them and who sets up a claim for a sum other than that 
which is due, or sets up a claim inconsistent with the right of the owner; he loses his lien and 
his detention becomes unlawful, and the owner of the goods can sue without tendering or 
paying the amount due: Dirks v Richards (1842) Car & M 626; Yungmann v Briesemann, supra. 
See also para. 104, ante, and LIEN, vol. 28, para. $47. 


125. Assignment of pawnee’s rights. A pawnee's special property in the 
pledge may be assigned to a third person by way of assignment of the pawnee’s 
interest or of a sub-pledge by him!. Such a transfer is not inconsistent with the 
contract of pawn so long as it purports to transfer no more than the pawnee’s 
interest against the pawnor, the pawnee in the meantime being responsible for 
due care being taken for the safe custody of the property?. At the same time the 
pawnor may in such a case recover damages if the property is damaged in the 
hands of the third person, or if he is prejudiced by any delay in the delivery of 
the property to him after tender of his debt?. 


1 Donald v Suckling (1866) LR 1 QB 585; Halliday v Holgate (1868) LR 3 Exch 299, Ex Ch; and 
see Mores v Conham (1610) Owen 123; and MORTGAGE, vol. 32, para. $43. 

2 Donald v Suckling (1866) LR 1 QB 585 at 615, 616, per Blackburn J; and see Nicholson v Hooper 
(1838) 4 My & Cr 179. 

3 Donald v Suckling (1866) LR 1 QB 585 at 618, per Cockburn CJ. 


126. Pawnee’s duty of care. The common law requires nothing extraordinary 
of a pawnee, but only that he use ordinary care! for restoring the pledge?. Thus, 
if he loses the goods pawned without default on his part he may still recover the 
debt, and the loss falls on the owner. However, if the pawnee keeps the goods 
pawned after tender of the debt and they are stolen, he is liable, for after tender 
he keeps them at his own risk?. 


1 As to the statutory provisions applicable where damage is caused to pledges to which the 
Pawnbrokers Acts 1872 and 1960 apply, see paras. 170, 171, post. As to the prospective repeal 
of the Pawnbrokers Acts 1872 and 1960, see para. 142, note 11, post. 
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2 Coggs v Bernard (1703) 2 > Ld Raym 90g at 917; Syred v Carruthers (1858) EB & E 469 (accidental 
fire); but cf. Foley v O’Hara (1920) 54 ILT 167. As to the principles of liability for negligence, 
see NEGLIGENCE, vol. 34, paras. s et seq. As to the gencral principles applicable to bailments, see 
BAILMENT, vol. 2, para. ISIS. 

3 Anon (1693) 2 Salk 522. 


127. Pawnee’s right to use the pledge. A pawnce may not use the pledge if it 
would be the worse for such use, but if this is not so he may make a reasonable 
use of it at his own risk!. If he is put to expense in his custody, he may take a 
reasonable profit from the property to recompense him?. If, to preserve the 
pledge, reasonable use is necessary, the pawnee must make that use, and if the 
use of the property is beneficial to it, it seems that the pawnee can use it?. 


1 Coges v Bernard (1703) 2 Ld Raym 909 at 916, 917, per Holt CJ; Anon (1693) 2 Salk 522 (CS, 
clothes would be the worse for use; not so jewels, which would be used at the pawnee’s risk; a 
horse may be ridden or a cow milked). See also Cooke v Haddon (1862) 3 F 8 F 229, where the 
consumption by the pawnee of part of some wine pledged to him was held to forfeit his rights 
in it. Cf. the usual rules for a bailment: see BAILMENT, vol. 2, para. 1518. 

2 Coggs v Bernard (1703) 2 Ld Raym 909 at 917, per Holt CJ. 

3 Story on Bailments (oth Edn) (1878), ss. 329, 330; and see Paton’s Bailment in the Common 
Law 369, 370. 


128. Power of sale. The contract of pawn carries with it an implication that 
the security may be made available to satisfy the obligation!. Under this 
implication a pawnee has a power of sale on default of payment if the time for 
payment has been fixed?. If there is no stipulated time for payment, the pawnee 
may demand payment, and in default of payment may sell, on notice to the 
pawnor of his intention to do so?. The pawnor retains his right to redeem at any 
moment up to sale*, that is at any moment up to the time of the exercise by the 
pawnee of his power of sale by entering into a valid contract of sale’. 


1 Pothonier and Hodgson v Dawson (1816) Holt NP 383; Re Hardwick, ex parte Hubbard (1886) 17 

QBD 690, CA; Re Morritt, ex parte Official Receiver (1886) 18 QBD 222 at 232, CA, per Cotton 

LJ. As to the statutory power of sale under the Pawnbrokers Acts 1872 and 1960, see para. 165, 

post, and as to the statutory power of sale under the Consumer Credit Act 1974, see para. 151, 

post. As to the commencement of the Consumer Credit Act 1974 as it relates to pawnbrokers 

and the prospective repeal of the Pawnbrokers Acts 1872 and 1960, see para. 142, note 11, post. 

Re Morritt, ex parte Official Receiver (1886) 18 QBD 222 at 235, CA, per Fry LJ. The right of a 

pawnbroker to deal with a pledge is not affected by the Reserve and Auxiliary Forces 

(Protection of Civil Interests) Act 1951: see s. 2 (2) proviso (111), and ROYAL FORCES. 

3 Martin v Reid (1862) 11 CBNS 730; Pigot v Cubley (1864) 15 CBNS 701; France v Clark (1883) 
22 Ch D 830 (citing with approval Story on Bailments (9th Edn) (1878), s. 308, and 
distinguishing Re Tahiti Cotton Co, ex parte Sargent (1874) LR 17 Eq 273); Burdick v Sewell 
(1883) 10 QBD 363 at 367. 

4 France v Clark (1883) 22 Ch D 830; aftd. (1884) 26 Ch D 257, CA; Re Morritt, ex parte Official 
Receiver (1886) 18 QBD 222 at 232, CA, per Cotton LJ. As to the pawnor's remedy against the 
pawnee in case of an illegal sale, see para. 122, ante. 

$ The Ningchow [1916] P 221 at 224, per Sir Samuel Evans P. 
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129. Exercise of the power of sale. If a pawnee sells the pledge he does so by 
virtue and to the extent of the pawnor's ownership, and not with a new title of 
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his own!. The right of sale is exercisable by virtue of an implied authority from 
the pawnor and for the benefit of both parties. The pawnee must appropriate 
the proceeds of the sale to the pawnor’s debt, for the money resulting from the 
sale is the pawnor’s money to be so applied. The pawnee must account to the 
pawnor for any surplus after paying the debt. He must take care that the sale is a 
provident sale, and if the goods pawned are in bulk he must not sell more than is 
reasonably sufficient to pay off the debt, for he only holds possession for the 
purpose of securing himself the advance which he has made”. 

If sale by the pawnee of the pledge does not realise the amount of his debt, the 
pawnee can sue for the deficit, and a statutory special contract of pawn does not 
affect this common law right?. 


1 At common law a sale by a pawnbroker pawnee did not carry with it any warranty as to the 
title of goods sold: Morley v Attenborough (1849) 3 Exch 500, cited with approval in Sims v 
Marryat (1851) 17 QB 281 at 290. This is now abrogated by the Sale of Goods Act 1979, s. 12, 
which implies terms as to title into all contracts of sale. 

2 The Odessa [1916] 1 AC 145 at 159, PC. As to the statutory provisions under the Pawnbrokers 
Acts 1872 and 1960 relating to realisation of pawns, see paras. 165, 166, post, and as to the 
statutory provisions under the Consumer Credit Act 1974 relating to realisation of pawns, see 
paras. 151, 152, post. As to the commencement of the Consumer Credit Act 1974 as it relates 
to pawnbrokers and the prospective repeal of the Pawnbrokers Acts 1872 and 1960, sce para. 
142, note 11, post. 

3 Jones v Marshall (1889) 24 QBD 269, DC. As to special contracts, see para. 161, post. 


130. Pawnee’s right of action for debt. A pawnee has a right of action for 
his debt notwithstanding the possession by him of the pledge! subject to the 
rights of the pawnor?. Where the pledge is of a perishable nature and no time 
for redemption has been fixed the right of action remains, notwithstanding that 
the pledge perishes, and the pawnor has no remedy?. If by his own default the 
pawnee is unable to return the security against payment of the debt the pawnor 
has a good defence to the action?. 


1 Anon (1701) 12 Mod Rep 564, per Holt CJ; South-Sea Co v Duncomb (1731) 2 Stra 919; Lawton 
v Newland (1817) 2 Stark 72. 

As to the pawnor's rights, see paras. 120 et seq., ante. 

Ratcliff v Davis (1610) Yelv 178. 

Ellis & Co's Trustee v Dixon-Johnson [1925] AC 489 at 493, HL, per Lord Sumner, where, 
however, the order in the special circumstances of the case was to set off the money value of 
the shares pledged against the debt. As to the position where the goods pledged have been lost 
without the default of the pawnec, see para. 126, ante. 
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131. Pawnee’s right of action for possession. Where a pawnee is wrongfully 
deprived of possession of the pledge he may maintain an action, and the measure 
of damages is the full value of the thing taken and not merely the amount for 
which it stands security’. He may maintain such an action without joining the 
pawnor as a party”. 


1 Swire v Leach (1865) 18 CBNS 479. See also DAMAGES, vol. 12, paras. 1159, 1167. The pawnee 
is under a duty to account to the pawnor for the excess of any damages recovered over the 
amount secured: Swire v Leach, supra. Cf. this measure with the limitations referred to in para. 
139, note 3, post. As to the nature of the pawnee’s interest, see para. 123, ante, and as to his sole 
right to sue, see para. 124, ante. 

2 Saville v Tankred (1748) 1 Ves Sen 101. As to conversion generally, see pata. 122 mote T antes 
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132. No right of foreclosure. A pawnee has no right of foreclosure since he 
never had the absolute ownership at law, and his equitable rights cannot exceed 
his legal title!, the contract of pawn differing in this respect from that of 
mortgage?. 


1 Carter v Wake (1877) 4 Ch D 60s at 606, per Jessel MR; Fraser v Byas (1895) 11 TLR 481. 
2 See Lockwood v Ewer (or Lady Child v Chanstilet) (1742) 9 Mod Rep 275, and para. 103, ante. 


(eo ERWweNING RIGHTS OF THIRD PERSONS 


133. Execution against goods pawned. Where judgment has been obtained 
against a pawnor of goods and execution has issued on it, the sheriff may not 
seize the goods pawned unless he satisfies the pawnee’s claim!. 

If execution issues against a pawnee the sheriff may seize goods in pawn in the 
pawnee’s possession, but may sell only those in respect of which the period for 
redemption has expired?. With respect to the rest he has a right to possess the 
qualified interest of the pawnee, to sell when the time for redemption has 
expired, or to receive any money paid for its redemption?. 


1 Legg v Evans (1840) 6 M & W 36; Rogers v Kennay (1846) 9 QB 592; and see EXECUTION, vol. 
17, para. 483. 

2 Re Rollason, Rollason v Rollason, Halse’s Claim (1887) 34 Ch D 495. As to the period of 
redemption in the case of pawnbrokers, see para. 163, post, and as to the period of redemption 
of agreements within the Consumer Credit Act 1974, see para. 147, post. As to the 
commencement of the Consumer Credit Act 1974 as it relates to pawnbrokers, see para. 142, 
note 11, post. See also EXECUTION, vol. 17, para. 477, text and notes 7, 8. 

3 Re Rollason, Rollason v Rollason, Halse’s Claim (1887) 34 Ch D 495. 


134. Distress. Goods pawned with a pawnbroker are not liable to distress; but 
the privilege does not, apparently, extend to goods pawned with a person who is 
not a pawnbroker!. 


1 Swire v Leach (1865) 18 CBNS 479. It should be noted that in this case the pawnee was a 
pawnbroker by trade, and his position was compared to that of a wharfinger or warehouse- 
keeper. As to goods which may, or may not, be distrained, and as to the measure of damages 
in cases of wrongful distress, see generally DISTRESS, vol. 13, paras. 227 et seg., 386-389. 


135. Bankruptcy of a pawnor or pawnee. The bankruptcy of a pawnor or a 
pawnee transfers to the trustee in bankruptcy his respective property in the 
pledge’. 

On the bankruptcy of the pawnor the pawnee is a secured creditor? in the 
bankruptcy with respect to goods pawned before the date of the receiving order 
and without notice of a prior available act of bankruptcy?; but where the 
pawnee has notice of such an act he may not, without the sanction of the court, 
receive payment of his debt and hand over the security?*. 
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1 See generally BANKRUPTCY, vol. 3, paras. 590 et seq. The doctrine of marshalling (see EQUITY, 
vol. 16, para. 1426) has been applied by analogy where brokers pledge a client’s securities with 
their own to a bank to secure an overdraft: see Re Burge, Woodall & Co, ex parte Skyrme [1912] 
1 KB 393. 

2 For the position of such secured creditors, see BANKRUPTCY, vol. 3, paras. 785 et seq. 

3 Bankruptcy Act 1914, ss. 45, 167. “Secured creditor” means a person holding a mortgage, 
charge or lien on the property of the debtor, or any part of it, as a security for a debt duc to 
him from the debtor: s. 167. As to proof by a secured creditor, see BANKRUPTCY, vol. 3, para. 
792. A pawnbroker must comply with the statutory provisions as to the entry of pledges in his 
books under the Pawnbrokers Acts 1872 and 1960 (both prospectively repealed: see para. 154, 
post), or his claim as against a trustee in bankruptcy will be disallowed: Fergusson v Norman 
(1838) 5 Bing NC 76. 

4 Ponsford, Baker & Co v Union of London and Smith’s Bank Ltd [1906] 2 Ch 444, CA. 


136. Rights of the true owner. The general rule is that, in order to make a 
pawn valid against the owner of the goods pawned, it must be shown that the 
pledgor has authority to pawn!. To this general rule there are exceptions where 
the person in possession has a title defeasible on account of fraud”, where the 
owner of the goods by his conduct is estopped from denying the apparent 
authority of the pawnor?, and where the transaction is protected by the 
provisions relating to mercantile agents and sellers and purchasers of goods in 
possession of the goods or documents of title to them‘. 


1 Cole v North Western Bank (1875) LR 10 CP 354 at 362, 363, Ex Ch, per Blackburn J. 
2 See paras. 137, 138, post. 

3 See para. 113, text and note 4, ante. 

4 See paras. 111-113, ante. 


137. Stolen goods. Where goods have been stolen or obtained by deception! 
the property in the goods remains in the owner. If the stolen goods are pawned, 
the owner may maintain an action for their recovery?. 


1 See CRIMINAL LAW, vol. 11, paras. 1262—1276 (theft), and para. 1278 (obtaining by deception). 

2 Leicester & Co v Cherryman [1907] 2 KB 101, DC; and see Singer Manufacturing Co v Clark 
(1879) 5 Ex D 37. As to the effect of an intermediate sale in market overt, sec MARKETS AND 
FAIRS, vol. 29, para. 624. As to restitution orders, see CRIMINAL LAW, vol. 11, para. 802. As to 
the power of metropolitan stipendiary magistrates to order delivery to the true owner of 
pawned goods stolen or unlawfully obtained by the pawnee, see MAGISTRATES, vol. 29, para. 
270, note 1. This power, contained in the Metropolitan Police Courts Act 1839, ss. 27, 28, is 
prospectively repealed in the case of pawns and pledges by the Consumer Credit Act 1974, 
s. 192 (3) (b), Sch. s, Part I. As to the commencement of the Consumer Credit Act 1974 as it 
relates to pawnbrokers, see para. 142, note 11, post. 


138. Goods obtained by misrepresentation. Where goods have been ob- 
tained under a contract by which the owner voluntarily parts with the possession 
of the goods and either intends to pass the property or intends to confer a power 
to pass the property in the goods, the fact that the contract was induced by 
means of misrepresentation! renders the contract voidable only and not void?. If 
before the contract 1s avoided the goods are pawned, the pawnee who takes the 
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goods in-good faith without notice of the misrepresentation obtains a good title 
to them’. The burden of proof that the pawnee took the goods with notice or 
otherwise than in good faith lies on the owner’. 


1 The cases cited in notes 2-4, infra, were all decided in the context of fraudulent misrep- 
resentation, but the same principles would seem to be applicable in the case of an innocent 
misrepresentation: sec MISREPRESENTATION, vol. 31, para. 1063. 

The contract may be a contract for the outright sale of the goods to the person who obtains 

them (see Phillips v Brooks Ltd [1919] 2 KB 243), or it may be a contract for “sale or return” or 

“sale on appro” (see Kirkham v Attenborough [1897] 1 QB 201, CA; London Jewellers Ltd v 

Attenborough [1934] 2 KB 206, CA), or it may be a contract between the owner and an agent 

for sale (see Folkes v King [1923] 1 KB 282, CA). As to the voidability of contracts induced by 

misrepresentation, sec MISREPRESENTATION, vol. 31, para. 1084. As to voidable contracts, see 

CONTRACT, vol. 9, para. 207. See further SALE OF GOODS. 

3 Higgons v Burton (1857) 26 LJ Ex 342; Attenborough v St Katharine’s Dock Co (1878) 3 CPD 450, 
CA; Phillips v Brooks Ltd [1919] 2 KB 243. Sce also the Sale of Goods Act 1979, s. 23, and SALE 
OF GOODS. 

4 Whitehorn Bros v Davison [1911] 1 KB 463, CA. See also Jameson v Union Bank of Scotland 
(1913) 109 LT 850. 
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139. Actions by the true owner. Where goods have been wrongly pawned 
the true owner may maintain an action for conversion against the pawnor, and is 
generally entitled to recover by way of damages the value of the goods 
converted!. He may also maintain an action against the pawnee?. In such a case 
the measure of damages is the value of the goods converted, but as an alternative 
to an order for damages the court may order delivery up of the goods 
concerned?. 


1 Parker v Godin (1728) 2 Stra 813. As to conversion and for the normal measure of damages, see 
para. 122, note I, ante. 

2 See the Torts (Interference with Goods) Act 1977, s. 11 (2), which provides that the receipt of 
goods by way of a pledge is conversion if the delivery of the goods is conversion. That 
abrogated the former rule at common law to the contrary (see Miller v Dell [1891] 1 QB 468, 
CA) and brings pawns and pledges into line with the normal rule in sale of goods cases (see e.g. 
Hollins v Fowler (1875) LR 7 HL 757). See further SALE OF GOODS; TORT. 

3 As to remedies generally, see para. 122, note 1, ante. Where goods have been pawned by a 
bailee (e.g. a hirer under a hire purchase agreement) and the pawnee acquired his special 
interest in the pawn before the determination of the bailment, the measure of damages is not 
the full value of the goods, but the value of the plaintiff’s interest in them: Belsize Motor Supply 
Co v Cox [1914] 1 KB 244; and see BAILMENT, vol. 2, para. 1583; HIRE PURCHASE, vol. 22, para. 
281, note 14. 


140. Property in the possession of the police. Any magistrates’ court may 
direct the delivery of property of any kind which has come into the possession 
of the police in connection with their investigation of a suspected offence to the 
person who appears to the court to be the owner of it, on the application of the 
person claiming it or of the police themselves’. 


1 See the Police (Property) Act 1897, s. 1 (1); Theft Act 1968, s. 33 (3), Sch. 3, Part IN; Criminal 
Justice Act 1972, s. 58; Consumer Credit Act 1974, s. 192 (3) (b), Sch. 5, Part I (as to the 
commencement of the Consumer Credit Act 1974 as it relates to pawnbrokers, see para. 142, 
note 11, post); and MAGISTRATES, vol. 29, para. 422. 
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141. Interpleader. Where adverse claims to pawned property are made against 
a pawnee, he may perhaps have a right to interplead, notwithstanding his 
interest in the debt for which the property has been pledged!. 


1 There is no reported case on this point, but see INTERPLEADER, vol. 25, para. 1011; De Rothschild 
Freres v Morrison, Kekewich & Co, Banque de Paris et des Pays Bas v Morrison, Banque de France v 
Morrison (1890) 24 QBD 750, CA (wharfinger interpleading even though having a claim for 
payment of charges); Best v Hayes (1863) 1 H & C 718 (auctioneer claiming commission); 
Attenborough v St Katharine’s Dock Co (1878) 3 CPD 450, CA. 


2. CONSUMER CREDIT LEGISLATION IN RELATION TO 
PAWNS 


(1) INTRODUCTION 


142. Former legislation. Prior to the commencement of the Consumer Credit 
Act 1974 the activities of persons who carried on the business of taking goods 
and chattels in pawn! in respect of sums of less than £ ṣo were regulated by the 
Pawnbrokers Acts 1872 and 19607. 

These Acts made provision for the licensing of pawnbrokers?, for the conduct 
of their business*, for the formalities governing the taking and redemption of 
pawns, and for the sale of pawns?. They also contained penal provisions in 
relation to the conduct of a pawnbroker’s business”. In general businesses 
governed by the Acts were outside the control imposed on other loan 
transactions by the Moneylenders Acts®. However, the courts did have power to 
reopen a special contract made by a pawnbroker, even where the sum concerned 
was less than £50, under its power to reopen moneylending transactions’. If 
certain specified conditions were observed loans made by a pawnbroker other 
than in the course of a business carried on by him to which the Pawnbrokers 
Acts applied were not governed by the Moneylenders Acts!°. 

The Pawnbrokers Acts 1872 and 1960 are repealed by the Consumer Credit 
Act 1974'?. Under the Consumer Credit Act 1974 the distinctions between 
pawnbrokers and moneylenders are no longer relevant, as the pawn agreement is 
regarded as one species of the credit transaction!?. 


1 For the meaning of “pawn” at common law, see para. 101, text and notes 1, 2, ante. For the 
meaning of “pawn” for the purposes of the Consumer Credit Act 1974, see para. 143, note 6, 
post. 

2 See the Pawnbrokers Act 1872, s. 10 (prospectively repealed: see note 11, infra). A person who 
only entered into contracts for sums exceeding £50 was not deemed to be a pawnbroker: see 
SO 

3 See ibid., ss. 37—44 (repealed: see note 11, infra). 

4 See ibid., s. 12 (prospectively repealed: see note 11, infra), s. 13 (repealed: see note 11, infra). As 
to the existing law, see para. 155, post. 

5 See ibid., ss. 14—18, 24-31 (prospectively repealed: see note 11, infra). As to the existing law, 
see paras. 160 et seq., post. 

6 See ibid., ss. 19-22 (prospectively repealed: see note 11, infra). As to the existing law, see paras. 
165, 166, post. 

7 See ibid., ss. 23, 32-35, 45 (prospectively repealed: see note 11, infra). As to the existing law, 
see paras. 175 et seq., post. 
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8 See the Money-lenders Act 1900, s. 6 (a) (prospectively repealed: see MONEY, vol. 32, para. 
127). As to the existing law in relation to moneylenders, see vol. 32, paras. 127 et seq. 

9 See the Moneylenders Act 1927, s. 10 (3) (repealed). As to reopening agreements, see the 
Money-lenders Act 1900, s. 1 (repealed), and HIRE PURCHASE, vol. 22, para. 3, note 11. For the 
similar power under the Consumer Credit Act 1974, see HIRE PURCHASE, vol. 22, para. 164. 

10 See the Moneylenders Act 1927, s. 14 (repealed). As to the specified conditions, see MONEY, vol. 
$2, RUA, Wi, 

11 The repeal of the Pawnbrokers Acts 1872 and 1960 are effected by the Consumer Credit Act 
1974, S. 192 (3) (b), Sch. s. At the date at which this volume states the law this repeal is not 
fully operational, being restricted to the Pawnbrokers Act 1872, ss. 13, 37-44, Sch. 6: see the 
Consumer Credit Act 1974 ann No. 2) Order 1977, S.L 1977 No. 325. The 
provisions thus repealed are the licensing provisions and the provisions creating offences 
relating to the display of notices. At the date at which this volume states the law the remainder 
of the provisions of the Pawnbrokers Act 1872 and the whole of the Pawnbrokers Act 1960 are 
still in force and until this repeal is brought into effect by order under the Consumer Credit 
Act 1974, s. 192 (4), the former legislation remains effective. As to the former legislation, see 
paras. 154 et seq., post. 

12 See para. 143, post. 


143. Application of the Consumer Credit Act 1974. The Consumer Credit 
Act 1974! applies to personal credit agreements? by which the creditor provides 
the debtor with credit not exceeding £5,0007, and which are not otherwise 
exempt*. Such an agreement is known as a “regulated agreement’’®. In practice 
most contracts of pawn® will fall within the statutory control. 

The Act makes provisions concerning the secking of business’, the formalities 
of entry into credit agreements*, various matters arising during the currency of 
agreements’, cancellation!®, determination!!, and the reopening of extortionate 
agreements!?. The Act also deals with securities in general'?, and makes various 
special provisions relating to pledges!*. The provisions as to pledges do not 
apply to a pledge of documents of title or of bearer bonds!5, or to a non- 
commercial agreement'®. 

A licence issued by the Director General of Fair Trading is required in order 
to carry on a consumer credit business’’, and it is an offence to engage in any 
activity for which a licence is required without one!8. Generally, a pawnbroker 
will require a licence under these provisions. 


1 For the principal treatment of the Consumer Credit Act 1974, see HIRE PURCHASE, vol. 22, 
paras. 1 et seq. As to the commencement provisions, sec HIRE PURCHASE, vol. 22, para. $. 
“Personal credit agreement’? means an agreement between an individual, known as “the 
debtor”, and any other person, known as “the creditor”, by which the creditor provides the 
debtor with credit of any amount: ibid., ss. 8 (1), 189 (1). “Credit” includes a cash loan, and 
any other form of financial accommodation: ss. 9 (1), 189 (1). See further HIRE PURCHASE, vol. 
225 paras. 27, 30. 

Such an agreement is known as “a consumer credit agreement”: ibid., ss. 8 (2), 189 (1). 

As to exempt agreements, see HIRE PURCHASE, vol. 22, paras. 44—47. 

Consumer Credit Act 1974, ss. 8 (3), 189 (1); and see HIRE PURCHASE, vol. 22, para. 30. 

6 For the purposes of the Consumer Credit Act 1974, “pawn” means any article subject to a 
pledge, and “pledge” means the pawnee’s rights over an article taken in pawn: s. 189 (1). See 
further para. 101, ante. For the meaning of “pawnee”, see para. 147, note 7, post. 

7 See HIRE PURCHASE, vol. 22, paras. 54—61. 

8 See HIRE PURCHASE, vol. 22, paras. 62-82. 

9 See HIRE PURCHASE, vol. 22, paras. 92 et seq. 

10 See HIRE PURCHASE, vol. 22, paras. 83-91. 
11 See HIRE PURCHASE, vol. 22, paras. 136 et seq. 
12 See HIRE PURCHASE, vol. 22, paras. 163, 164. See also para. 142, note 11, ante. 
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13 See HIRE PURCHASE, vol. 22, paras. 8o—82. 

14 See the Consumer Credit Act 1974, ss. 114-122, and paras. 146 et seq., post. These provisions 
are to come into effect on a day to be appointed: s. 192 (1), (2), Sch. 3, para. 39. At the date at 
which this volume states the law no order appointing a day for the commencement of these 
provisions had been made. 

15 Ibid., s- 114 (3) (a); Banking Act 1979, s. 38 (2). “Documents of title” is not defined in the 
Consumer Credit Act 1974, but see the Factors Act 1889, s. 1 (4). For the effect of delivery of 
such documents of title at common law, see para. 114, text and notes 8—10, ante. See further 
AGENCY, vol. 1, para. 844, note 7; SALE OF GOODS. 

16 Consumer Credit Act 1974, s. 114 (3) (b). “Non-commercial agreement” means a consumer 
credit agreement not made by the creditor in the course of a business carried on by him: s. 189 
(1). 

17 “Consumer credit business” means any business so far as it comprises or relates to the provision 
of credit under regulated agreements: ibid., s. 189 (1). “Business” includes profession or trade, 
and references to a business are subject to the qualification that a person is not to be treated as 
carrying on a particular type of business merely because occasionally he enters into transactions 
belonging to a business of that type: s. 189 (1), (2). See further HIRE PURCHASE, vol. 22, para. 28, 
note 3. 

18 Sec HIRE PURCHASE, vol. 22, paras. 165—180. Cf. the former licensing requirements applicable to 
pawnbrokers and moneylenders: sce the Pawnbrokers Act 1872, s. 37, and the Moneylenders 
Act 1927, s. 1 (1) (both repealed). 


144. Licensing of pawnbrokers. The licensing of pawnbrokers is now 
covered by the Consumer Credit Act 1974, the provisions of which are discussed 
elsewhere in this work?. 


1 See the Consumer Credit Act 1974, ss. 21-42, and HIRE PURCHASE, vol. 22, paras. 165—180. 


(2) PAWNING, REDEMPTION AND REALISATION 


145. Classes of pawns. When the Consumer Credit Act 1974 is fully in force! 
there will be two classes of pawn, namely (1) those that are governed by that 
Act”, and (2) all other cases. That Act applies only where the sum borrowed is 
advanced under a regulated agreement?. In other cases the contract is governed 
by the general law. The general law applies also to pawns governed by the Act, 
unless expressly excluded by it*. 


1 As to the commencement of the Consumer Credit Act 1974, see HIRE PURCHASE, vol. 22, para. 
$. See also para. 143, note 14, ante. 

2 As to the application of this legislation, sec para. 143, ante. 

3 For the meaning of “regulated agreement”, see para. 143, ante. 


4 Jones v Marshall (1889) 24 QBD 269, DC (decided under the Pawnbrokers Acts, as to which sce 
para. 142, ante). 


146. Pawn-receipts. Any person who takes any article in pawn! under a 
regulated agreement? must, at the time he receives the article, give to the person 
from whom he receives it a receipt?, which must be in the prescribed* form? and 
which is known as a “‘pawn-receipt’’6. 


1 For the meaning of “pawn”, see para. 143, note 6, ante. 
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For the meaning of “regulated agreement”, see para. 143, ante. 

3 Consumer Credit Act 1974, s. 114 (1). Failure to comply with this provision is an offence: see 
para. 153, post. Section 114 (1) does not apply to a pledge of documents of title or of bearer 
bonds or to a non-commercial agreement: sce para. 143, text and notes 15, 16, ante. As to the 
commencement of s. 114 (1), see para. 143, note 14, ante. As to the existing law, see para. 160, 
post. 

4 “Prescribed” means prescribed by regulations made by the Secretary of State: ibid., s. 189 (1). 
At the date at which this volume states the law no such regulations had been made. 

s For the forms prescribed under the Pawnbrokers Acts 1872 and 1960, sce 16 Forms & 
Precedents (4th Edn) 665-667, Forms 4-6. 

6 Consumer Credit Act 1974, ss. 114 (1), 189 (1). Under the former law a pawn-ticket, being a 

warrant for the delivery of goods, could be the subject of theft: see R v Morrison (1859) Bell 

CC 158, CCR. For the meaning of “property” under the Theft Act 1968, see CRIMINAL LAW, 

vol. 11, paras. 1265-1268. Uttering a forged pawn-ticket (as prescribed by the Pawnbrokers 

Acts) was an offence under the Forgery Act 1913 as the ticket was an accountable receipt and, 

as such, valuable security within s. 2 (2) (a): see R v Fitchie (1857) Dears & B 174, CCR. The 

same reasoning would seem to be applicable to a pawn-receipt. See further CRIMINAL LAW, vol. 

11, paras. 1346, 1368. 


147. Redemption period. A pawn! is redeemable? at any time within six 
months after it was taken?. Subject to this the period within which a pawn is 
redeemable is the same as the period fixed by the parties for the duration of the 
credit secured by the pledge*, or such longer period as they may agree?. This 
period is known as the “redemption period”. At the termination of the 
redemption period the pawnee’ obtains certain rights in respect of the goods®, 
but even after the expiration of the redemption period a pawn remains 
redeemable? until realised by the pawnee!0, except where the property in it 
passes to the pawnee!?. 


For the meaning of “pawn”, see para. 143, note 6, ante. 

As to redemption generally, see para. 148, post. 

Consumer Credit Act 1974, s. 116 (1). As to the commencement of s. 116, see para. 143, note 
14, ante. As to the existing law, see para. 163, post. Section 116 does not apply to a pledge of 
documents of title or of bearer bonds or to a non-commercial agreement: see para. 143, text 
and notes 15, 16, ante. 

4 For the meaning of “pledge”, see para. 143, note 6, ante, and sce generally para. 101, ante. 

§ Consumer Credit Act 1974, s. 116 (2). See also note 3, supra. 

6 Ibid., s. 116 (3), 189 (1). See also note 3, supra. 

7 “Pawnee” and “pawnor” include any person to whom the rights and duties of the original 
pawnee or the original pawnor, as the case may be, have passed by assignment or operation of 
law: ibid., s. 189 (1). For the meaning of “‘pawnee” and “pawnor” at common law, see para. 
IOI, ante. 

8 As to these rights, see para. 150, post. 

y No special charge may be made for the redemption of a pawn after the end of the redemption 
period, and charges in respect of the safe keeping of the pawn may not be at a higher rate after 
the end of the redemption period than before: Consumer Credit Act 1974, s. 116 (4). See also 
note 3, supra. It would appear that this is a provision for the protection of the debtor, so that 
any term in the pawn agreement which is inconsistent with it is, to that extent, void: see 
further s. 173 (1), and HIRE PURCHASE, vol. 22, para. 68. 

10 As to the right to realise the pawn after the end of the redemption period, see para. 150, post. 
11 Consumer Credit Act 1974, s. 116 (3). See also note 3, supra. As to when the property will pass 
to the pawnee, see para. 150, text and note 6, post. 
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148. Redemption procedure. The pawnee must deliver the pawn to the 
bearer of the pawn-receipt! on surrender of it and payment of the amount 
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owing at any time when the pawn is redeemable”. Refusal to do so constitutes 
an offence’. The duty to deliver the pawn does not apply if the pawnee knows 
or has reasonable cause to suspect that the bearer of the pawn-receipt is neither 
the owner of the pawn nor authorised by the owner to redeem it*. The pawnee 
is not liable to any person in tort for delivering the pawn pursuant to this duty, 
or for refusing to deliver it where the person demanding delivery does not 
surrender the pawn-receipt or pay the amount owing; nor is the pawnee liable 
where he knows or has reasonable cause to suspect that the bearer of the pawn- 
receipt is neither the owner of the pawn nor authorised by the owner to redeem 


it. 


1 For the meaning of ““pawn-receipt”, see para. 146, ante. As to the provisions applying where a 
pawn-receipt has been lost, see para. 149, post. For the meaning of “pawnee”, see para. 101, 
and para. 147, note 7, ante, and for the meaning of “pawn”, see para. 143, note 6, ante. 

2 Consumer Credit Act 1974, s. 117 (1). As to the redemption period, see para. 147, ante. As to 

the commencement of s. 117, see para. 143, note 14, ante. As to the existing law, see para. 164, 

post. Section 117 does not apply to a pledge of documents of title or of bearer bonds or to a 

non-commercial agreement: see para. 143, text and notes I$, 16, ante. 

See para. 153, post. 

4 Consumer Credit Act 1974, s. 117 (2). See also note 2, supra. “Reasonable cause” is not 
defined, but see the analogous position at common law: see para. 122, text and note s, ante. See 
also para. 153, note 9, post. 

s Ibid., s. 117 (3). See also note 2, supra. For the common law rights of a pawnor to maintain an 
action in respect of the goods, see para. 122, ante. Although these provisions protect the 
pawnee in respect of delivery and justified retention of the goods they will not absolve him 
from liability to the true owner in conversion for the receipt of the goods where the delivery 
of the goods to the pawnee amounted to conversion of them: see para. 139, ante. 
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149. Loss of pawn-receipt. Where a person who is not in possession of the 
pawn-receipt! claims to be the owner of the pawn? or to be otherwise entitled 
or authorised to redeem it, he may redeem it at any time when it is redeemable? 
by tendering to the pawnee in place of the pawn-receipt a statutory declaration 
made by him in the prescribed? form and with the prescribed contents>. On 
compliance with this provision the statutory provisions as to redemption® apply 
as if the declaration was the pawn-receipt, and the pawn-receipt itself becomes 
inoperative for the purposes of these provisions’. 


1 For the meaning of “pawn-receipt”, see para. 146, ante. 

2 Such a person is known as “the claimant”: see the Consumer Credit Act 1974, s. 118 (1). For 

the meaning of “pawn”, see para. 143, note 6, ante. 

As to the redemption period, see para. 147, ante. 

4 For the meaning of “prescribed”, see para. 146, note 4, ante. At the date at which this volume 
states the law no form had been prescribed under the Consumer Credit Act 1974, but for a 
form of statutory declaration prescribed under the Pawnbrokers Acts 1872 and 1960, see 16 
Forms & Precedents (4th Edn) 668, 669, Forms 8, 9. As to statutory declarations generally, see 
CRIMINAL LAW, vol. 11, para. 944, note 2. 

5 Consumer Credit Act 1974, s. 118 (1) (a). As to the commencement of s. 118, see para. 143, 
note 14, ante. As to the existing law, see para. 168, post. Where the pawn is security for fixed- 
sum credit not exceeding £15 or running-account credit on which the credit limit does not 
exceed £15, and the pawnee agrees, a statement in writing in the prescribed form, and with 
the prescribed contents, signed by the claimant, will suffice: s. 118 (1) (b). See also para. 146, 
note 6, ante. For the meaning of “fixed-sum credit” and “running-account credit”, see HIRE 
PURCHASE, vol. 22, para. 27. As to the power of the Secretary of State to alter the monetary 
limits, see HIRE PURCHASE, vol. 22, para. 200. Section 118 does not apply to a pledge of 
documents of title or of bearer bonds or to a non-commercial agreement: see para. 143, text 
and notes 15, 16, ante. 
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6 As to redemption, see para. 148, ante. 
7 Consumer Credit Act 1974, s. 118 (2). See also note 5, supra. 


150. Failure to redeem. If at the end of the redemption period! the pawn has 
not been redeemed it becomes realisable? by the pawnee?. This is subject to the 
provision that in the case of credit not exceeding £154 where the redemption 
period is six months?, the property in the pawn passes to the pawnee at the end 
of the redemption period®. 


1 As to the redemption period, see para. 147, ante. Where the debtor is entitled to apply to the 
court for an extension of time under the Consumer Credit Act 1974, s- 129, the operative time 
for the provisions as to realisation or passing of property is after the expiry of five days 
following the end of the redemption period: s. 120 (2). A debtor has the right to apply to the 
court if the creditor serves a notice to terminate the credit before the expiry of the agreed 
period: see HIRE PURCHASE, vol. 22, para. 156. As to the commencement of s. 120, see para. 143, 
note 14, ante. Section 120 does not apply to a pledge of documents of title or of bearer bonds 
or to a non-commercial agreement: see para. 143, text and notes 15, 16, ante. 

2 As to realisation, see para. 151, post. 

3 Consumer Credit Act 1974, s. 120 (1) (b). See also note 1, supra. For the meaning of “pawn”, 
see para. 143, note 6, ante, and for the meaning of “pawnee”, see para. 101 and para. 147, note 
7, ante. 

4 Le. fixed-sum credit not exceeding £15 or running-account credit on which the credit limit 
does not exceed £15: ibid., s. 120 (1) (a). See also note 1, supra. For the meaning of “fixed- 
sum credit” and “running-account credit”, see HIRE PURCHASE, vol. 22, para. 27. As to the 
power of the Secretary of State to vary the monetary limit, see HIRE PURCHASE, vol. 22, para. 
200. 

s Six months is the statutory minimum redemption period: see para. 147, ante. 

6 Consumer Credit Act 1974, s. 120 (1) (a). See also note 1, supra. This overrides the general 
provisions restricting the benefit which a creditor may obtain from a security contained in 
Ss. 113, as to which see HIRE PURCHASE, vol. 22, para. 73. Under similar provisions contained in 
the Pawnbrokers Act 1872, s. 17 (prospectively repealed: see para. 142, note 11, ante), the 
pawnbroker did not obtain such property in the pawn as would prevail against the claim of the 
real owner where the pawn had been pledged without the owner’s consent by a person who 
had no title to it: Singer Manufacturing Co v Clark (1879) 5 Ex D 37 at 45. 


151. Realisation of pawns. When a pawn has become realisable! by the 
pawnee he may sell it after giving the pawnor? not less than the prescribed? 
period of notice* of his intention to sell, indicating in the notice the asking price 
and such other particulars as may be prescribed?. Within the prescribed period 
after the sale has taken place the pawnee must give to the pawnor the prescribed 
information in writing as to the sale, its proceeds and expenses®. 


1 As to when a pawn becomes realisable, see para. 150, ante. For the meaning of “pawn”, see 
para. 143, note 6, ante. 

For the meaning of “pawnor” and “pawnee”, see para. 101, and para. 147, note 7, ante. 

For the meaning of “‘prescribed”’, see para. 146, note 4, ante. 

“Notice” means notice in writing: Consumer Credit Act 1974, s. 189 (1). 

Ibid., s. 121 (1). There is no longer a requirement that the sale be by auction as was the case 
under the Pawnbrokers Acts 1872 and 1960, as to which see para. 165, post. The requirements 
of the Consumer Credit Act 1974, s- 121 (1), will not apply in such cases as are prescribed: see 
s. 121 (1). At the date at which this volume states the law no such cases had been prescribed. A 
case where the pawnor proves untraceable would seem suitable for such prescription. As to the 
commencement of s. 121 (1), (2), see para. 143, note 14, ante. Section 121 does not apply to a 
pledge of documents of title or of bearer bonds or to a non-commercial agreement: see para. 
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143, text and notes 1s, 16, ante. For provisions designed to secure the realisation of a proper 
sum, see para. 152, post. : 

6 Ibid., s. 121 (2). See also note $, supra. At the date at which this volume states the law no 
regulations had been made as to the prescribed period or the prescribed information. 


152. Disposal of proceeds of sale. Where a sale has been carried out under the 
statutory provisions! and the net proceeds of sale? are not less than the sum 
which, if the pawn had been redeemed on the date of sale, would have been 
payable for its redemption, the debt secured by the pawn is discharged and any 
surplus must be paid by the pawnee to the pawnor?. Where the net proceeds are 
less than the sum payable for redemption, the debt is to be treated as from the 
date of sale as equal to the amount by which the net proceeds of sale fall short of 
that sum?. 

If the pawnor alleges that the gross amount realised on sale is less than the true 
market value of the pawn on the date of sale, it is for the pawnee to prove that 
he and any agents employed by him in the sale used reasonable care to ensure 
that the true market value was obtained’. Failure by the pawnee to show that 
the true market value was obtained results in the net proceeds of sale being 
calculated by reference to the true market value and not the gross proceeds of 
sale”. Similarly, if the pawnor alleges that the expenses of sale were unreasonably 
high it is for the pawnee to prove that they were reasonable, and failure to do so 
results in the net proceeds being calculated with reference to reasonable expenses 
only°®. 

1 As to these provisions, see para. 151, ante. 

“Net proceeds of sale” means the amount realised (the “gross amount”) less the expenses, if 

any, of the sale: Consumer Credit Act 1974, s. 121 (5). See also note 3, infra. 

3 Ibid., s. 121 (3). For the meaning of “pawn”, see para. 143, note 6, ante, and for the meaning 
of “pawnor” and '“pawnee”, see para. 101 and para. 147, note 7, ante. As to the 
commencement of s. 121 (3)—(7), sec para. 143, note 14, ante. As to the existing law, see para. 
166, post. Section 121 does not apply to a pledge of documents of title or of bearer bonds or to 
a non-commercial agreement: see para. 143, text and notes 15, 16, ante. 

4 Ibid., s. 121 (4). See also note 3, supra. 


5 Ibid., s. 121 (6). See also note 3, supra. 
6 Ibid., s. 121 (7). See also note 3, supra. 
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153. Offences. The Consumer Credit Act 1974! creates various specific offences 
in respect of the taking of goods in pawn?. Failure by the creditor who takes an 
article in pawn under a regulated agreement? to supply a pawn-receipt* is an 
offence®. Similarly, failure by such a person to supply copies of the unexecuted 
and executed agreement and to give the debtor notice of his cancellation rights 
where he is under a statutory duty to do so® constitutes an offence’. 

A person who takes any article in pawn from an individual whom he knows 
to be, or who appears to be and is, a minor commits an offences. 

Any person who has taken a pawn under a regulated agreement and refuses 
without reasonable cause to allow the pawn to be redeemed commits an 
oftence”. On the conviction of a pawnee under this provision where the offence 
does not amount to theft, the provisions as to orders for restitution in the Theft 
Act 1968!° apply as if he had been convicted of stealing the pawn!!. 
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As to the commencement of the provisions set out in this paragraph, sce para. 143, note 14, 
ante. As to the existing law, see paras. 175 et seq., post. The provisions set out in this paragraph 
do not apply to a pledec of documents of title or of bearer bonds or to a non-commercial 
agreement: see para. 143, text and notes 15, 16, ante. 
For the meaning of “pawn”, see para. 143, note 6, ante. 
For the meaning of “regulated agreement”, sce para. 143, ante. 
For the meaning of “pawn-receipt”, and as to the duty to supply one, sec para. 146, ante. 
Consumer Credit Act 1974, s. 115. See also note 1, supra. The offence is triable summarily 
only, the maximum penalty on conviction being a fine of £200: s. 167 (1), Sch. 1. As to 
defences, see HIRE PURCHASE, vol. 22, para. 196. As to notification of convictions to the Director 
General of Fair Trading, see vol. 22, para. 25. As to offences by bodies corporate, see s. 169 and 
vol. 22, para. 194. 
For the duty to supply copies of the unexecuted and executed agreement, see ibid., ss. 62, 63, 
and HIRE PURCHASE, vol. 22, para. 76, and for the duty to give notice of cancellation rights, see 
s. 64, and HIRE PURCHASE, vol. 22, para. 77. Failure to comply with these provisions is only an 
oftence in relation to an agreement to take articles in pawn: see s. 115. As to the civil 
consequences of failure to comply, sec HIRE PURCHASE, vol. 22, para. 72, para. 76, note $, and 
para. 77, note $. 
Ibid., s. 115. See also note 1, supra. As to the penalty, see note 5, supra. As to defences, see HIRE 
PURCHASE, vol. 22, Lai 196. As to notification of convictions to the Director General of Fair 
Trading, see vol. 22, para. 25. As to offences by bodies corporate, see s. 169 and vol. 22, para. 
194. 
Ibid., s. 114 (2). See also note 1, supra. As to minors, see INFANTS, vol. 24, para. 401. This 
provision is not limited to regulated agreements; but see note 1, supra. The offence is triable 
either summarily or on indictment. The maximum penalty on summary conviction is a fine of 
£400, and on conviction on indictment is one year’s imprisonment or a fine or both: s. 167 (1), 
Sch. 1. As to defences, see HIRE PURCHASE, vol. 22, para. 196. As to notification of convictions 
to the Director General of Fair Trading, see vol. 22, para. 25. As to offences by bodies 
corporate, see s. 169, and vol. 22, para. 194. 
Ibid., s. 119 (1). See also note 1, supra. The offence is triable umn only, and the 
maximum penalty on conviction is a fine of £200: s. 167 (1), Sch. 1. As to defences, see HIRE 
PURCHASE, vol. 22, para. 196. As to notification of convictions to se Director General of Fair 
Trading, see vol. 22, para. 25. As to offences by bodies corporate, see s. 169 and vol. 22, para. 
194. As to the protection of the pawnee from civil liability in certain circumstances, see para. 
148, ante. Under a parallel provision of the Pawnbrokers Act 1872 the loss of the pledge by the 
pawnbroker was, in the absence of dishonesty, a “reasonable cause” for neglecting or refusing 
to deliver a pledge to a person entitled to it: Allworthy and Walker v Clayton [1907] 2 KB 685. 
I.e. under the Theft Act 1968, s. 28, and any provisions of the Theft Act 1968 relating to s. 28: 
Consumer Credit Act 1974, s. 119 (2). See also note 1, supra. See further CRIMINAL LAW, vol. 
II, para. 802, 
Ibid., s. 119 (2). See also note 1, supra. 


3. EXISTING STATUTORY CONTROL OF 
PLEDGES AND PAWNS 


MPTNTTR ODBUCTOS 


154. Prospective reform of the law. The law relating to pawnbrokers’ 
transactions in England and Wales has been governed mainly by the Pawn- 
brokers Acts 1872 and 1960. The provisions relating to the licensing of 
pawnbrokers have been repealed, and such licensing is now covered by the 
Consumer Credit Act 19741. On the coming into force of the relevant 
provisions of the Consumer Credit Act 1974? contracts of pawn will fall within 
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the category of regulated agreements and will therefore be governed by the 
provisions of that Act3. Until those provisions are brought into force the law 
contained in the Pawnbrokers Acts 1872 and 1960 (except the licensing 
provisions) continues to apply, and is therefore set out in this part of the ttle’. 
However, the Pawnbrokers Acts 1872 and 1960 are prospectively repealed by 
the Consumer Credit Act 19745. As from that repeal, this part of the title will be 
superseded by Part 2 of the title®. 


1 See para. 143, ante. 

2 Le. in particular the Consumer Credit Act 1974, ss. 114-122. As to the commencement of that 
Act, see para. 143, ante. 

See paras. 142 et seq., ante, and HIRE PURCHASE, vol. 22, paras. 26 et seq. 

See paras. 155 et seq., post. Accordingly, other statutory provisions which apply in relation to 
pawns and pawnbrokers and which are to be repealed or substantially amended by the 
Consumer Credit Act 1974 are set out in this part of the title in their original form. 

s See ibid., s. 192 (3) (b), (4), Sch. 5, Part I. 

6 See paras. 142 et seq., ante. 
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(2) REGULATION OF BAWNBROKER’S BUSINESS 


155. Loans to which the Pawnbrokers Act 1872 applies. The Pawnbrokers 
Act 1872 applies to every loan by a pawnbroker! of £5 or under? and to every 
loan by a pawnbroker of above £5 and not above £ ṣo, except as in the Act 
otherwise provided in relation to cases where a special contract? respecting the 
terms of the loan, as authorised by the Act, is made between the pawnor* and 
the pawnbroker at the time of pawning?. However, nothing in the Act applies 
to a loan by a pawnbroker of above £0, or to the pledge® on which the loan is 
made, or to the pawnbroker or pawnor in relation to the loan or pledge’. 


1 For the meaning of “pawnbroker”, see para. 156, note 1, post. 

2 Pawnbrokers Act 1872, s. 10 (1); Pawnbrokers Act 1960, s. 1. As to the prospective repeal of 

these Acts, see para. 154, ante. 

As to special contracts, see para. 161, post. 

“Pawnor” means a person delivering an article for pawn to a pawnbroker: Pawnbrokers Act 

Maa Be 

s Ibid., s. 10 (2); Pawnbrokers Act 1960, s. 1. 

6 “Pledge” means an article pawned with a pawnbroker: Pawnbrokers Act 1872, s. 5. 

7 Ibid., s. 10; Pawnbrokers Act 1960, s. 1. Loans made by a pawnbroker, otherwise than in 
accordance with the Act, come within the Moneylenders Acts: see the Money-lenders Act 
1900, s. 6 (a) (prospectively repealed: see MONEY, vol. 32, para. 127), and para. 159, post. 
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156. Books and documents to be kept. A pawnbroker! must keep and use in 
his business such books and documents as are prescribed by the Pawnbrokers Act 
18722, and must from time to time, as occasion requires, enter in them in a fair 
and legible manner prescribed particulars? and must make all inquiries necessary 
for that purpose. If a pawnbroker fails in any respect to comply with these 
requirements he is guilty of an offence against the Act. 
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1 “Pawnbroker” includes every person who carries on the business of taking goods and chattels 
in pawn: Pawnbrokers Act 1872, s. $. As to the prospective repeal of the Pawnbrokers Acts 
1872 and 1960, see para. 154, ante. In order to prevent evasion of the provisions of the 
Pawnbrokers Act 1872, the following persons are deemed to be persons carrying on the 
business of taking g goods and chattels in pawn: every person who keeps a shop for the purchase 
or sale of goods or chattels, or for taking in goods or chattels by way of security for money 
advanced on them, and who purchases or receives or takes in goods or chattels, and pays or 
advances or lends on them any sum of money not exceeding £50 with or under an agreement 
or understanding expressed or implied, or to be from the nature and character of the dealing 
reasonably inferred, that those goods or chattels may be afterwards redeemed or repurchased 
on any terms; and every such transaction, article, payment, advance and loan is deemed a 
pawning, pledge, and loan respectively within the Act: s. 6; Pawnbrokers Act 1960, s. 1. 
However, a person is not deemed to be a pawnbroker by reason only of his entering into 
contracts of pawn for sums exceeding £50: Pawnbrokers Act 1872, s. 10; Pawnbrokers Act 
1960, S. I. 
I.e. prescribed by the Pawnbrokers Act 1872, Sch. 3. The Schedules to the Pawnbrokers Act 
1872, including the notes, have effect as part of the Act: s. 3. The prescribed books and 
documents include pledge books, pawn-tickets, sale books, declarations of claim and loss, and 
receipts and forms of special contract. Sale books need not be kept in respect of loans of £2 or 
less made on or after 13th May 1960: see the Pawnbrokers Act 1960, s. 6 (2); Decimal 
Currency Act 1969, s. 10 (1). 
3 Le. the particulars indicated in and in accordance with the directions of the Pawnbrokers Act 
y Syne Ge 12. 
Ibid., s. 12 
Ibid., s. 12. As to penalties and prosecution, see paras. 185—190, post. 


to 
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157. Acts of agent or employee. For the purposes of the Pawnbrokers Act 
1872 everything done or omitted by the servant, apprentice or agent of a 
pawnbroker in the course of or in relation to the business of the pawnbroker is 
deemed to be done or omitted by the pawnbroker; and acts of a pawnbroker 
authorised by statutory provisions may be done by his servant, apprentice or 
agent!. 

1 Pawnbrokers Act 1872, s. 8 (prospectively repealed: see para. 154, ante). For the meaning of 

““pawnbroker”, see para. 156, note I, ante. 


158. Application to personal representatives. The provisions of the Pawn- 
brokers Act 1872 relating to pawnbrokers extend to and include personal 
representatives of deceased pawnbrokers, except that they are not liable for any 
penalty or forfeiture personally or out of their own estates, unless it is incurred 
by their own acts or neglect!. 


1 Pawnbrokers Act 1872, s. 7 (prospectively repealed: see para. 154, ante). For the meaning of 
““pawnbroker”, see para. 156, note 1, ante. 


159. Pawnbroker as a moneylender. A pawnbroker! who carries on business 
in accordance with the Pawnbrokers Acts 1872 and 1960 is not a moneylender 
within the meaning of the Money-lenders Act 1900 in respect of such business?. 


1 For the meaning of “pawnbroker”, see para. 156, note I, ante. 
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2 Money-lenders Act 1900, s. 6 (a). For the meaning of “moneylender” in that Act, sec s. 6, and 
MONEY, vol. 32, para. 128. As to the prospective, repeal of the Money-lenders Act 1900, and as 
to the court’s power to reopen transactions and loans made by a pawnbroker not in accordance 
with the Pawnbrokers Act 1872, see MONEY, vol. 32, paras. 127, 130, 131. 


(3) PAWNING AND REDEMPTION OF PLEDGES 


160. Pawn-ticket. A pawnbroker! must, on taking a pledge? in pawn, give to 
the pawnor? a pawn-ticket, and must not take a pledge in pawn unless the 
pawnor takes the pawn-ticket?. 


1 For the meaning of “pawnbroker”, see para. 156, note 1, ante. 

2 For the meaning of “pledge”, sce para. 155, note 6, ante. 

3 For the meaning of “pawnor”, see para. 155, note 4, ante. 

4 Pawnbrokers Act 1872, s. 14. The forms of pawn-tickets are prescribed: see Sch. 3; 
Pawnbrokers Act 1960, s. 6, Schedule; Decimal Currency Act 1969, s. 10 (3), Sch. 2, para. 2 
(1), (2), (4). They contain, inter alia, the scales of charges, terms as to the time of redemption, 
and directions as to the steps to be taken when the pledge is destroyed by fire, or the ticket is 
lost, mislaid or stolen. A pawn-ticket may be the subject of theft as being a warrant for the 
delivery of goods: R v Morrison (1859) Bell CC 158, CCR; and see CRIMINAL LAW, vol. 11, 
para. 1347. It is an offence to forge a pawn-ticket: see para. 184, post. As to the prospective 
repeal of the Pawnbrokers Acts 1872 and 1960, see para. 154, ante. 


161. Special contracts. Where the loan exceeds £51, a pawnbroker may make 
a special contract with a pawnor, provided the pawnbroker delivers to the 
pawnor at the time of the pawning a special contract pawn-ticket signed by 
himself?, and the pawnor signs a duplicate of it?. Such a special contract is 
within the provisions of the Pawnbrokers Acts 1872 and 1960 save as far as those 
provisions are excluded by the terms of the special contract*, and is also subject 
to rules of common law where these are not repugnant to the provisions of the 
statute. Transactions under a special contract may be reopened by the court®. 


1 The provisions regarding special contracts do not apply to a loan over £50 which is outside 
the Pawnbrokers Acts 1872 and 1960: see the Pawnbrokers Act 1872, s. 10, and para. 155, ante. 
As to the prospective repeal of the Pawnbrokers Acts 1872 and 1960, see para. 154, ante. 
However, such a loan may be within the scope of the Moneylenders Acts 1900 and 1927: see 
the Money-lenders Act 1900, s. 6 (a), and MONEY, vol. 32, paras. 130, 131. 

Pawnbrokers Act 1872, s. 24 (1); Pawnbrokers Act 1960, s. 1. 

Pawnbrokers Act 1872, s. 24 (2). 

Ibid., s. 24. A special contract pawn-ticket or the duplicate of it is not subject to stamp duty: 
s. 24. As in the case of ordinary pawn-tickets, a special form is provided, which must be used 
by the pawnbroker: see s. 12, Sch. 3, Form VII. In the absence of special terms, where the loan 
exceeds £5 the form to be used is Form II c: see Sch. 3; Pawnbrokers Act 1960, s. 6, Schedule. 
5 Jones v Marshall (1889) 24 QBD 269, DC. 


a sy) 


6 See MONEY, vol. 32, para. 130. 


162. Profits and charges allowed. A pawnbroker! is limited as to the profit 
he may take? or the charges he may demand or take? on a loan on a pledge’. In 
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the case of a loan exceeding £5 but not exceeding £50, the statutory provisions 
as to profit and charges? apply unless excluded by a special contracté. The 
pawnbroker must at the time of redemption, if required, give a receipt for the 
amount of the loan and profit paid to him’. 


For the meaning of “pawnbroker”, see para. 156, note 1, ante. 

The profit allowed to a pawnbroker on a loan of £5 or under, for any time during which the 

pledge remains in pawn not exceeding one month, for every 25p or fraction of 25p lent, is 4p, 

and for every month after the first, including the current month in which the pledge is 
redeemed although that month is not expired, for every 25p or fraction of 25p lent, is 4p: 

Pawnbrokers Act 1872, s. 15, Sch. 4; Pawnbrokers Act 1960, s. 1; Decimal Currency Act 1969, 

Sch. 2, para. 2 (1), (3), (4). If the pledge is redeemed before the end of the first fourteen days 

after the expiration of any month, the pawnbroker will, in respect of those fourteen days, be 

entitled to take half the amount which he would be entitled to take for the whole month: 

Pawnbrokers Act 1872, Sch. 4, proviso 1. The profit allowed to a pawnbroker on a loan of 

above £5, for every month or part of a month for every sum of 30p or fraction of a sum of 

30p, is 4p: Sch. 4; Pawnbrokers Act 1960, s. 1; Decimal Currency Act 1969, Sch. 2, para. 2 (1), 

(3), (4). As to the prospective repeal of the Pawnbrokers Acts 1872 and 1960, see para. 154, 

ante. 

3 A pawnbroker is allowed to make the following charges: (1) for a pawn-ticket, 1p; (2) where 
the loan is £5 or under, for valuation fee on receipt of the pledge, on each 25p or part of 25p 
lent, tp; (3) for the inspection of the entry of a sale in the sale book, 3p; (4) for a form of 
declaration, 3p (to be paid by the applicant at the time of application): Pawnbrokers Act 1872, 
Sch. 4; Pawnbrokers Act 1960, ss. 4, 7, Schedule; Decimal Currency Act 1969, ss. 9, 10 (1), 11, 
Sch. 1, Sch. 2, para. 2 (1), (3), (4). As to the form of declaration, see para. 168, post. 

4 See the Pawnbrokers Act 1872, s. 15, and notes 2, 3, supra. A pawnbroker who enters on a 
pawn-ticket a profit charge in excess of the amount allowed has been held not to contravene 
this provision if he does not, in fact, take from the pawnor more than the correct amount: 
Levinson v Rees (1918) 88 LJKB 583, DC. 

5 See notes 2, 3, supra. 

6 Pawnbrokers Act 1872, ss. 10 (2), 24; Pawnbrokers Act 1960, s. t. As to special contracts, see 
para. 161, ante. 

7 Pawnbrokers Act 1872, s. 15; Finance Act 1970, s. 36 (8), Sch. 8, Part V. 
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163. Redemption period. Every pledge! is redeemable within six months 
from the day of pawning, exclusive of that day; but seven days of grace are 
added within which, if not redeemed within the period of redemption, the 
pledge continues to be redeemable?. 

A pledge pawned for £2 or less, if not redeemed within the period of 
redemption and days of grace, becomes, at the end of the days of grace, the 
absolute property of the pawnbroker?. However, this provision does not give 
him such a property in the pledge as would prevail against the claim of the real 
owner where the pledge has been pawned without the owner’s consent by a 
person who has no title to the pledge’. 

A pledge pawned for above £2 continues redeemable until disposed of by sale 
or otherwise, even if the period of redemption and days of grace have expired®. 


1 For the meaning of “pledge”, see para. 155, note 6, ante. 

2 Pawnbrokers Act 1872, s. 16; Pawnbrokers Act 1960, s. 2. As to the prospective repeal of the 
Pawnbrokers Acts 1872 and 1960, see para. 154, ante. 

3 Pawnbrokers Act 1872, s. 17; Pawnbrokers Act 1960, ss. 2, 3; Decimal Currency Act 1969, 
s. 10 (1). For the meaning of “pawnbroker”, see para. 156, note 1, ante. 

4 Singer Manufacturing Co v Clark (1879) 5 Ex D 37 at 45; and see para. 136, ante. 

Pawnbrokers Act 1872, s. 18; Pawnbrokers Act 1960, ss. 2, 3; Decimal Currency Act 1969, 

SO (60) 
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164. Who may redeem. Assignees and personal representatives of a pawnor 
have the same right to redeem as the pawnor, but they may be required by the 
pawnbroker to produce to him the assignment, probate, letters of administration 
or other instrument under which they claim’. 

The holder for the time being of a pawn-ticket is presumed to be the person 
entitled to redeem the pledge, and the pawnbroker, on payment to him of the 
loan and profit, must deliver the pledge to the person producing the pawn-ticket 
and is indemnified for so doing?. This indemnity only applies as between the 
pawnbroker and the pawnor, or the owner who has authorised the pawn, and in 
no degree affects the common law rights of an owner whose property has been 
pawned against his wills. 


1 Pawnbrokers Act 1872, s. 9. As to the prospective repeal of this Act, see para. 154, ante. 
2 Ibid., s. 25. See also para. 167, post. 
3 Singer Manufacturing Co v Clark (1879) 5 Ex D 37. See also paras. 133—141, ante. 


(4) SALE OF PLEDGES 


165. Sales by public auction. A pledge pawned for a sum above £2 must, 
when disposed of by the pawnbroker, be disposed of by sale by public auction, 
and not otherwise!. Special regulations must be observed with reference to the 
sale?. A pawnbroker may bid for and purchase at such a sale a pledge pawned 
with him, and on purchase is deemed to be the absolute owner of the pledge 
purchased>. A title thus acquired is not valid against the true owner of a pledge 
which has been fraudulently pawned without his consent by a pawnor having 
no title to it*. At any time within three years after such an auction, the holder of 
the pawn-ticket may inspect the entry of the sale in the pawnbroker’s book* and 
the authenticated catalogue of pledges® or either of them’. 


1 Pawnbrokers Act 1872, s. 19; Pawnbrokers Act 1960, s. 3; Decimal Currency Act 1969, s. 10 
(1). As to the prospective repeal of the Pawnbrokers Acts 1872 and 1960, see para. 154, ante. As 
to levying of execution or distress on goods in the hands of a pawnbroker, and as to 
bankruptcy of the pawnbroker, see paras. 133-135, ante. 

2 Pawnbrokers Act 1872, s. 19. The regulations are set out in Sch. 5, and are discussed in 
AUCTION, vol. 2, para. 736. If an auctioneer fails to comply with the requirements he is guilty 
of an offence against the Pawnbrokers Act 1872: ss. 20, 45. As to penalties, see para. 185, post. 

IBIS 10: 

4 Burrows v Barnes (1900) 82 LT 721, DC. 

s As to pawnbrokers’ books, see para. 156, ante. 

6 As to this catalogue, see AUCTION, vol. 2, para. 736. 

7 Pawnbrokers Act 1872, s. 21; Pawnbrokers Act 1960, s. 3. 


166. Sales resulting in surplus or deficit. Where after the sale of a pledge 
pawned for a sum above £2 there appears in the pawnbroker’s book to be a 
surplus over and above the amount of the loan and profit due at the time of the 
sale, the pawnbroker must, on demand, within three years after the sale, pay the 
surplus, the necessary costs and charges of the sale being first deducted, to the 
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holder of the pawn-ticket!. If on any such demand it appears from the 
pawnbroker’s book that within twelve months before or after a sale resulting in 
a surplus another sale of a pledge or pledges of the same person has resulted in a 
deficit, the pawnbroker has a right of set-off and is only liable for the balance 
due thereafter?. These provisions do not affect the common law right of a 
pawnbroker to sue the pawnor for a deficit after sale?. 


1 Pawnbrokers Act 1872, s. 22; Pawnbrokers Act 1960, s. 3; Decimal Currency Act 1969, s. 10 
(1). As to the prospective repeal of the Pawnbrokers Acts 1872 and 1960, see para. 154, ante. At 
the expiration of the three-year period the surplus belongs to the pawnbroker. For tax purposes 
the surplus is treated as a trade receipt in the year in which the three-year period or, in the case 
of a special contract, the agreed period, expires: Jays the Jewellers Ltd v IRC [1947] 2 All ER 
Ol. 

2 Pawnbrokers Act 1872, s. 22. 

3 Jones v Marshall (1889) 24 QBD 269, DC; and see para. 129, ante. 


5 REDEEIVERY OF PLEDGES 


(i) Production of Pawn-ticket 


167. Redemption by holder of pawn-ticket. The pawnbroker! must on 
payment of the loan and profit deliver the pledge to the person producing the 
pawn-ticket?, but, except in certain circumstances?, he is not bound to deliver 
back the pledge unless the pawn-ticket for it is delivered to him*. These 
provisions only apply as between pawnor and pawnee, and do not affect the 
rights of real owners of pledges pledged without their consent?. 


t For the meaning of “pawnbroker”, see para. 156, note I, ante. 

2 Pawnbrokers Act 1872, s. 25. As to the prospective repeal of this Act, see para. 154, ante. 

3 See paras. 168, 169, post. 

4 Pawnbrokers Act 1872, s. 26. 

5 Singer Manufacturing Co v Clark (1879) s Ex D 37. As to the rights of such owners, see paras. 
133—141, ante. 


168. Redemption when pawn-ticket is lost or stolen. Any person claiming 
to be the owner of a pledge! but not holding the pawn-ticket, or any person 
claiming to be entitled to hold a pawn-ticket but alleging that it has been lost, 
mislaid, destroyed or stolen or fraudulently obtained from him, may apply to 
the pawnbroker for a printed form of declaration?, which must be delivered to 
him by the pawnbroker?. The declaration must be made by the applicant either 
before a commissioner* or a justice?. If the applicant delivers the declaration to 
the pawnbroker, he acquires as between himself and the pawnbroker all the 
same rights and remedies as if he produced the pawn-ticket®. 

The declaration is not effectual unless it is duly made and delivered to the 
pawnbroker not later than on the third day after the day on which the form is 
delivered to the applicant, exclusive of a day or days on which the pawnbroker 
is prohibited from carrying on business’, the pawnbroker being indemnified for 
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not delivering the pledge to any person until the expiration of this period’. The 
pawnbroker is further indemnified for delivering the pledge or otherwise acting 
in conformity with the declaration unless he has actual or constructive notice 
that the declaration is fraudulent or is false in any material particular’. 

Any person who wilfully makes a declaration knowing it to be false or not 
believing it to be true is guilty of an offence and is liable to punishment by 
imprisonment or a fine!®. 


1 For the meaning of “pledge”, see para. 155, note 6, ante. 

For the form of declaration, see the Pawnbrokers Act 1872, s. 3, Sch. 3, Form IV; Pawnbrokers 

Act 1960, ss. 5, 6 (3) (a). These provisions of the Pawnbrokers Act 1960 came into force on 

13th April 1960: s. 7 (2). As to the prospective repeal of the Pawnbrokers Acts 1872 and 1960, 

see para. 154, ante. 

3 Pawnbrokers Act 1872, s. 29 (1). The delivery of the ticket by mistake to a third person, if that 

person has absconded and the ticket cannot be obtained from him, is a “loss”? within these 

provisions: Burslem v Attenborough (1873) LR 8 CP 122. The pawnbroker is entitled to make a 

charge of 24p for the form, which must be paid by the applicant at the time of application: 

Pawnbrokers Act 1872, s. 15, Sch. 4; Pawnbrokers Act 1960, s. 4, Schedule; Decimal Currency 

AGO) S. TO (T): 

Commissioners for Oaths Act 1891, s. 1: see EVIDENCE, vol. 17, para. 268, note 4. 

Pawnbrokers Act 1872, s. 29 (2); Pawnbrokers Act 1960, ss. $, 6 (3) (a). “Justice” means justice 

of the peace having jurisdiction in the county or place where the matter requiring the 

cognisance of a justice arises: Pawnbrokers Act 1872, s. $. 

6 Ibid., s. 29 (2); Pawnbrokers Act 1960, ss. 5, 6 (3) (a). 

7 As to the days on which a pawnbroker is prohibited from carrying on business, see para. 175, 
post. 

8 Pawnbrokers Act 1872, s. 29 (3). 

9 Ibid., s. 29 (4); Perjury Act roir, s. 17, Schedule. 

10 See the Perjury Act 1911, s. $ (as amended), and CRIMINAL LAW, vol. 11, para. 944. 
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169. Right of action of real owner. The real owner of goods pledged 
without his consent is not prejudicially affected by the provisions relating to the 
delivery up of pledges', but may sue at once to recover the goods?. 


1 See paras. 167, 168, ante. 
2 Singer Manufacturing Co v Clark (1879) s Ex D 37 at 45. See also paras. 133 et seq., ante. 


(ii) Damage to the Pledge 


170. Pawnbroker’s liability for damage by fire. If a pledge is destroyed or 
damaged by or in consequence of fire, the pawnbroker is liable, on application 
within the period available for redemption!, to pay the value of the pledge, after 
deducting the amount of the loan and profit, such value to be the amount of the 
loan and profit and 25 per cent on the amount of the loan; and the pawnbroker 
is entitled to insure to the extent of this value?. However, notwithstanding this 
provision or the provisions of any contract, where a pledge on which a loan of 
£10 or less has been made is lost or damaged by or in consequence of fire, the 
loss or damage being loss or damage by war3, then (1) the pawnbroker is not 
liable to make any payment in respect of the value of the pledge*; and (2) unless, 


z a mie of damage, the pawnor redeems the pledge, he is not liable to repay the 
oan?. 
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As to this period, see para. 163, ante. 

2 Pawnbrokers Act 1872, s. 27 (prospectively repealed: see para. 154, ante); and see INSURANCE, 
MOI para 725. 

3 “Loss by war” and “damage by war” mean respectively loss, including destruction, and 
damage caused by or in repelling enemy action, or by measures taken to avoid the spreading of 
the consequences of damage caused by or in repelling enemy action: Liability for War Damage 
(Miscellaneous Provisions) Act 1939, s. 8 (2). 

4 Ibid., s. 4 (a) (repealed by the Consumer Credit Act 1974, s. 192 (3) (b), Sch. 5, Part I, as from 

a day to be appointed under s. 192 (4)). 

Ibid., s. 4 (b) (prospectively repealed: see note 4, supra). See further BAILMENT, vol. 2, para. 

1589. 
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171. Pawnbroker’s liability for damage by neglect. Where a person 
entitled and offering to redeem a pledge! shows to the satisfaction of a 
magistrates” court that the pledge has become or has been rendered of less value 
than it was at the time of pawning by or through the default, neglect or wilful 
misbehaviour of the pawnbroker?, the owner may be awarded reasonable 
satisfaction in respect of the damage, and the amount awarded must be deducted 
from the amount payable to the pawnbroker or must be paid by him as the 
court directs?. In order to obtain a remedy under this provision the owner must 
prove actual default or neglect in the pawnbroker, which is not presumed in the 
case of accident’. 


1 For the meaning of “pledge”, see para. 155, note 6, ante. 

2 For the meaning of “pawnbroker”, see para. 156, note I, ante. 

3 Pawnbrokers Act 1872, s. 28 (prospectively repealed: see para. 154, ante). 

4 Syred v Carruthers (1858) EB & E 469 (accidental fire). As to the common law liability of 
pawnees, see para. 126, ante. 


(iii) Orders for Delivery 


172. Orders for delivery of property unlawfully pawned. An order for the 
delivery of goods and chattels to the owner may, on proof of ownership, be 
made by the court before which the conviction is obtained’, either on payment 
of the loan or any part of it to the pawnbroker, or without payment, according 
to the conduct of the owner and the other circumstances, in the following cases: 
(1) where a person is convicted in a magistrates’ court of knowingly and 
designedly pawning with a pawnbroker the property of another person without 
the authority of the owner?; (2) where in any proceedings before a magistrates’ 
court it appears to the court that any goods and chattels brought before the 
court have been unlawfully pawned?. 


1 See note 2, infra. As to orders for delivery where the pawnbroker (defined in para. 156, note 1, 
ante) refuses to deliver a pledge, see para. 174, post. 

2 Pawnbrokers Act 1872, s. 30 (1). As to the prospective repeal of this Act, see para. 154, ante. As 
to restitution orders for stolen property under the Theft Act 1968, s. 28, see CRIMINAL LAW, vol. 
I1, para. 802. 

3 Pawnbrokers Act 1872, s. 30 (3). See also note 2, supra. 


173. Order for delivery no bar to action by real owner. An order for 
delivery made by a magistrates’ court is no bar to an action at common law by 
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the owner against the pawnbroker for the return of the goods, where the order 
has been applied for by a person other than the owner!. 


1 Leicester & Co v Cherryman [1907] 2 KB 101, DC. Even if the owner had applied for the order, 
it seems doubtful whether there would have been an estoppel as against him: Leicester & Co v 
Cherryman, supra, at 103. 


174. Penalty for non-delivery to person entitled. A pawnbroker who 
without reasonable excuse, proof of which lies on him!, neglects or refuses to 
deliver a pledge to the person entitled to have delivery of it? is guilty of an 
offence under the Pawnbrokers Act 1872, and a magistrates’ court may, with or 
without imposing a penalty, order the delivery of the pledge on payment of the 
amount of the loan and profit?. 


In the absence of dishonesty, the loss of the pledge by the pawnbroker is a “reasonable excuse”: 
Allworthy and Walker v Clayton [1907] 2 KB 685, DC. 

The persons entitled to delivery are (1) the holder of the pawn-ticket (see the Pawnbrokers Act 
1872, s. 25); (2) a person making the proper statutory declaration (see s. 29); and (3) a person in 
whose favour an order for delivery has been made (see s. 30). As to the prospective repeal of 
this Act, see para. 154, ante. For the meaning of “pawnbroker”, see para. 156, note 1, ante, and 
for the meaning of “pledge”, see para. 155, note 6, ante. 

Ibid., s. 31. As to penalties, see para. 185, post. 
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(6) OBRENCES 
(i) Offences by Pawnbrokers 


175. Offences in relation to the. conduct of business. A pawnbroker! 
commits an offence against the Pawnbrokers Act 1872? if he does any of the 
following things: 


(1) takes an article in pawn from any person apparently under the age of 
fourteen, whether offered by that person on his own behalf or on behalf 
of any other person?, or from any person appearing to be intoxicated4; 

(2) purchases or takes in pawn or exchange a pawn-ticket issued by another 
pawnbroker”; 

(3) employs any servant, apprentice or other person under the age of sixteen 
to take pledges in pawn®; 

(4) carries on the business of a pawnbroker on Sunday, Good Friday or 
Christmas Day, or a day appointed for public fast, humiliation or 
thanksgiving?; 

(s) under any pretence purchases, except at public auction, any pledge while 
in pawn with himé; 

(6) sufters any pledge while in pawn with him to be redeemed with a view to 
his purchasing it?; 

(7) makes any contract or agreement with any person pawning or offering to 
pawn any article, or with the owner of it, for its purchase, sale or 
disposition within the time of redemption?0; 

(8) sells or otherwise disposes of any pledge pawned with him except at the 
time and in the manner authorised by the Act!!. 
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For the meaning of “pawnbroker”, see para. 156, note T, ante. 

As to penalties, see para. 185, post. 

Children and Young Persons Act 1933, s. 8. In the Metropolitan Police District (as to which 

see POLICE, para. 225, post) it is an offence, punishable by a penalty of not more than £5, to 

receive pledges from persons apparently under the age of sixteen: see the Metropolitan Police 

Act 1839, s. $0. These provisions are repealed as from a day to be appointed by the Consumer 

(A (O Panci. 

4 Pawnbrokers Act 1872, s. 32 (1); Children Act 1908, s. 134 (3), Sch. 3. As to the prospective 
repeal of the Pawnbrokers Act 1872, see para. 154, ante. 

5 ae lee Act 1872, s. 32 (2). 


UD hy m 


6 Ibid.,s. 32 (3). 
7 Tee 5. 82 (CY). 
8 Ibid., s. 32 (s). 
o Ibid., s. 32 (6). 
10 Ibid., s, 32 (7). 
11 Ibid., s. 32 (8). 


176. Pawning bailed apparel or unfinished goods. A pawnbroker! who 
knowingly takes in pawn any linen or apparel or unfinished goods or materials? 
entrusted to any person to wash, scour, iron, mend, manufacture, work up, 
finish or make up, commits an offence, and is liable on summary conviction to 
forfeit a sum not exceeding double the amount of the loan, and to restore the 
pledge to the owner in the presence of the court or as the court directs?. 


1 For the meaning of “pawnbroker”, see para. 156, note 1, ante. 

2 “Unfinished goods or materials” includes any goods of any manufacture or of any part or 
branch of any manufacture either mixed or separate, or any materials whatever plainly 
intended for the composing or manufacturing of any goods, after such goods or materials are 
put into a state or course of manufacture, or into a state for any process or operation to be 
performed thereupon or therewith, and before the same are completed or finished for the 
purpose of wear or consumption: Pawnbrokers Act 1872, s. $. As to the prospective repeal of 
this Act, see para. 154, ante. 

3 Ibid., s. 35; Justices of the Peace Act 1949, s. 46, Sch. 7, Part IM. The sum forfeited now comes 
within the statutory definition of a fine: see MAGISTRATES, vol. 29, para. 469, note 4. 


177. Search warrants. If the owner of any linen or apparel or unfinished goods 
or materials! entrusted to any person and unlawfully pawned?, or the owner of 
any other article unlawfully pawned?, makes out on oath before a justice* that 
there is good cause to suspect that a pawnbroker has taken such articles in pawn 
without the privity or authority of the owner, and makes appear to the justice’s 
satisfaction probable grounds for that suspicion, the justice may issue his warrant 
for searching the pawnbroker’s shop? within business hours®. If on request by a 
constable? authorised by the warrant the pawnbroker refuses to open the shop 
and permit it to be searched, the constable may break it open within business 
hours, and search as he thinks fit in it, doing no wilful damage; and if any 
pawnbroker or other person opposes or hinders the search he is guilty of an 
offence against the Pawnbrokers Act 18728. If on the search such articles are 
found, and the property of their owner is made out to the satisfaction of a 
magistrates’ court, the court must cause them to be forthwith restored to the 
owner’. 


1 For the meaning of ‘‘unfinished goods or materials”, see para. 176, note 2, ante. 
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2 See para. 176, ante. 

3 Le. the owner having on oath satisfied a justice that the goods have been unlawfully obtained 
or taken from him: Pawnbrokers Act 1872, s. 36. As to the prospective repeal of this Act, see 
para. 154, ante. 

4 For the meaning of “justice”, see para. 168, note 5, ante. 

5 “Shop” includes dwelling house and warehouse, or other place of business, or place where 
business is transacted: Pawnbrokers Act 1872, s. $. 

6 Ibid., s. 36. As to search warrants generally, see CRIMINAL LAW, vol. 11, paras. 124, 125; 
MAGISTRATES, vol. 29, para. 224; POLICE, para. 323, post. 

7 “Constable” includes any peace officer: ibid., s. 5. 

8 Ibid., s. 36. As to penalties, see para. 185, post. 

9 Ibid., s. 36. 


178. Production of books and papers. A pawnbroker! must at any time, 
when ordered or summoned by a magistrates’ court, attend before the court and 
produce all books and papers relating to his business required by the court?. 
Failure to comply is an offence. 


1 For the meaning of “pawnbroker”, sce para. 156, note 1, ante. 

2 Pawnbrokers Act 1872, s. ṣo (prospectively repealed: see para. 154, ante). As to a pawnbroker's 
books, see para. 156, ante. 

3 Ibid., s. 50. As to penalties see para. 185, post. 


179. Offences as to sales. The following acts and defaults by a pawnbroker 
with respect to pledges for loans of more than £2 are offences punishable 
summarily by forfeiture to the person aggrieved of a sum not exceeding £10!: 
(1) failing to comply with the statutory requirements as to sale?; (2) entering in 
his book a pledge as sold for less than the sum realised or failing to enter the 
same?; (3) refusing any person entitled to inspect an entry of sale in his book or 
of the authenticated auction catalogue’; (4) failing without lawful excuse, proof 
of which lies on him, to produce such a catalogue on lawful demand?; (s) 
refusing to pay on demand the surplus to the person entitled to it®. 


1 Pawnbrokers Act 1872, s. 23; Pawnbrokers Act 1960, s. 3; Decimal Currency Act 1969, s. 10 
(1). As to the prospective repeal of the Pawnbrokers Acts 1872 and 1960, see para. 154, ante. 

2 Pawnbrokers Act 1872, s. 23 (1). As to the statutory requirements as to sale, see s. 19, and para. 

165, ante. 

Ibid., s. 23 

4 Ibid., s. 23 (3). As to the right to inspect the sale book and catalogue, see s. 21, and para. 165, 
ante. 

S Mac, 23 (ED). 

6 Ibid., s. 23 (5). As to the right to the surplus, see s. 22, and para. 166, ante. 


(2) 
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180. Effect on contract of pawnbroker’s conviction. Where a pawnbroker! 
is guilty of an offence against the Pawnbrokers Act 1872, any contract of pawn 
or other contract made by him in relation to his business of pawnbroker is not 
void by reason only of the offence, nor by reason only of the offence does he 
lose his lien on or right to the pledge or to the loan and profit?. However, this 
saving does not affect any provision relating to orders for delivery or 
restoration? made by any court‘. 
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1 Por the meaning of “pawnbroker”, sec para. 156, note 1, ante. 

2 Pawnbrokers Act 1872, s. $1. As to the prospective repeal of this Act, see para. 154, ante. 

3 Le. the delivery of any goods and chattels (see the Pawnbrokers Act 1872, ss. 30, 31, and paras. 
172, 174, ante) or the restoration of any linen, apparel, goods, materials or article (see ss. 35, 36, 
and paras. 176, 177, ante) to the owner: s. ST. 

4 Ibid.,s. sr. 


(ii) Offences by Pawnors 


181. Illegal pawning of another’s property. A person who knowingly and 
designedly pawns with a pawnbroker the property of another person, without 
being employed or authorised by the owner to pawn the same, is guilty of an 
offence and is liable on summary conviction to forfeit a sum not exceeding £5 
and, in addition, any sum not exceeding the full value of the pledge as 
ascertained by the court!. The fact that a person has been convicted of theft of a 
chattel is no bar to a subsequent prosecution for unlawfully pawning that 
chattel?. 


1 Pawnbrokers Act 1872, s. 33 (prospectively repealed: see para. 154, ante). The court has power 
to order that the sum forfeited should be applied in making satisfaction to the party injured: see 
s. 33; Justices of the Peace Act 1949, s. 46, Sch. 7, Part III. As to the application of penalties 
generally, see MAGISTRATES, vol. 29, para. 469. The pawnbroker himself may be the prosecutor: 
Fancett v Bierman (1897) 14 TLR 148, DC. As to the prosecution of offences punishable on 
summary jurisdiction, see MAGISTRATES, vol. 29, paras. 301 et seq. 

2 Pickford v Corsi [1901] 2 KB 212, DC. 


182. Pawning of goods by unlawful means. A person who (1) offers to a 
pawnbroker an article by way of pawn, being unable or refusing to give a 
satisfactory account of the means by which he became possessed of the article’, 
(2) wilfully gives false information to a pawnbroker as to whether an article 
offered by him in pawn is his own property or not, or as to his name and 
address, or as to the name and address of the owner of the article”, (3) not being 
entitled to redeem, and not having any colour of title by law to redeem, a 
pledge, attempts or endeavours to redeem it?, is guilty of an offence’. 


1 Pawnbrokers Act 1872, s. 34 (1). As to the prospective repeal of this Act, see para. 154, ante. 
For the meaning of “pawnbroker”, see para. 156, note 1, ante. 

2 loa ee 

3 Meal s 34 3): 

4 Ibid., s. 34. For the meaning of “pledge”, see para. 155, note 6, ante. As to penalties, see para. 
185, post. 


183. Detention of person illegally pawning goods. In certain specified 
cases!, and where a pawnbroker reasonably suspects? that an article offered to 
him in pawn has been stolen or otherwise illegally or clandestinely obtained, he 
may seize and detain the person and the article, or either of them, to be delivered 
up as soon as possible into the custody of the police, who must bring the person 
so detained before a justice as soon as possible?. 
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The pawnbroker, upon a certificate of the justice, may in such a case be 
compensated for his expenses, trouble and loss of time, the certificate having the 
effect of a court order* upon the offender for the payment of the expenses of a 


prosecution?. 
Similar provision for detention is made, under special statutes, in cases arising 
in the Metropolitan Police District and the City of London*. 


1 See para. 182, heads (1)—(3), ante. 

2 The reasonable suspicion need not be a suspicion that the person offering the goods is himself 
the thief, nor need the pawnbroker leave his shop to make further inquiries: Howard v Clarke 
(1888) 20 QBD 558, DC. In an action for false imprisonment against a pawnbroker arising in 
such a case, the question as to whether the defendant’s suspicion was reasonable is one for the 
judge and not for the jury: Howard v Clarke, supra. For the meaning of “pawnbroker”, see 
para. 156, note 1, ante. 

3 Pawnbrokers Act 1872, s. 34 (prospectively repealed: see para. 154, ante). A magistrates’ court 
may direct the delivery of property which has come into the possession of the police under 
s. 34 to the person who appears to the court to be the owner of it, on the application of the 
person claiming it or of the police themselves: see the Police (Property) Act 1897, s. 1 (1); 
Theft Act 1968, s. 33 (3), Sch. 3, Part IH; Criminal Justice Act 1972, s. 58; Consumer Credit 
Act 1974, s- 192 (3) (b), Sch. 5, Part J; and MAGISTRATES, vol. 29, para. 422. As to the 
commencement of the Consumer Credit Act 1974 as it relates to pawnbrokers, see para. 142, 
note 11, ante. 

4 Le. under the Costs in Criminal Cases Act 1973: see s. 21 (4), and CRIMINAL LAW, vol. 11, paras. 

780 et seq. 

Pawnbrokers Act 1872, s. 34. 

See the Metropolitan Police Act 1839, s. 66; City of London Police Act 1839, s. 48; and 

MAGISTRATES, vol. 29, paras. 422-424. 
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184. Detention of person producing counterfeit pawn-ticket. A pawn- 
broker! may, on reasonable suspicion that a pawn-ticket has been counterfeited, 
forged or altered, seize and detain the person uttering, producing, showing or 
offering it and the ticket itself, or either of them, and deliver as soon as possible 
the person and the ticket, or either of them, into the custody of the police who 
must convey the person, if so detained, before a justice as soon as possible?. 


1 For the meaning of “pawnbroker”, see para. 156, note 1, ante. 

2 Pawnbrokers Act 1872, s. 49 (prospectively repealed: see para. 154, ante). Uttering a forged 
pawn-ticket with intent to defraud is an offence under the Forgery Act 1913 as the ticket is an 
accountable receipt, and, as such, a valuable security within s. 2 (2) (a): see s. 18 (1); R v Fitchie 
(1857) Dears & B 174, CCR; and CRIMINAL LAW, vol. 11, paras. 1346, 1347, 1371. 


(7) PENALTIES AND PROSECU Tian 


185. General penalty for offences. A pawnbroker or other person found 
guilty of an offence against the Pawnbrokers Act 1872 in respect of which no 
specific forfeiture or penalty is prescribed is liable on summary conviction to a 
penalty not exceeding £10!. 


1 Pawnbrokers Act 1872, s. 45 (prospectively repealed: see para. 154, ante). Justices acting for 
any petty sessional division of the county of London, although they are not metropolitan 
stipendiary magistrates, have jurisdiction to take cases under the Pawnbrokers Act 1872: see the 
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Administration of Justice Act 1964, s. 9 (3) (prospectively repealed by the Consumer Credit 
Act 1974, s. 192 (3) (b), Sch. 5, Part I). As to the prosecution of offences punishable on 
summary conviction, see MAGISTRATES, vol. 29, paras. 301 et seq. 


186. Application of penalties. Where penalties are recovered, and not 
directed to be otherwise applied, under the Pawnbrokers Act 1872, and the 
complainant is the party aggrieved, the court may order that one moiety of the 
penalty may be paid to him!. 


1 Pawnbrokers Act 1872, s. 46 (1) (prospectively repealed: see para. 154, ante); Justices of the 
Peace Act 1949, s. 46, Sch. 7, Part III. As to the application of penalties generally, see 
MAGISTRATES, Vol. 29, para. 469. 


187. Amends for frivolous prosecution. Where an information for any 
offence against the Pawnbrokers Act 1872 is laid or made before a justice or a 
magistrates’ court but is not further prosecuted, or where the information is 
further prosecuted and it appears to the court that the information is frivolous, 
the informant may be ordered to pay, as amends to the defendant, a sum not 
exceeding £ 5, recoverable as a penalty!. 


1 Pawnbrokers Act 1872, s. 47 (prospectively repealed: see para. 154, ante). 


188. Appeal to the Crown Court. Any person aggrieved by any conviction 
or order of a magistrates’ court under the Pawnbrokers Act 1872 may appeal 
from it to the Crown Court!. 


1 Pawnbrokers Act 1872, s. 52 (prospectively repealed: see para. 154, ante); Courts Act 1971, 
s. 56 (2), Sch. 9, Part 1; Crown Court Rules 1971, S.I. 1971 No. 1292; Consumer Credit Act 
1974, s. 192 (3) (b), Sch. 5, Part I; Consumer Credit Act 1974 (Commencement No. 2) Order 
1977, S.I. 1977 No. 325. As to appeals to the Crown Court, see the Crown Court Rules 1971, 
rr. 7-9, and CRIMINAL LAW, vol. 11, paras. 682 et seq. 


189. Exclusion of certiorari. No order or conviction of a magistrates’ court 
against which a person is authorised by the Pawnbrokers Act 1872 to appeal may 
be quashed for want of form, or be removed by certiorari or otherwise at the 
instance of the Crown or of any private party into any superior court!. 


1 Pawnbrokers Act 1872, s. 53 (prospectively repealed: see para. 154, ante); and see CROWN 
PROCEEDINGS, vol. 11, para. 1522; MAGISTRATES, vol. 29, para. 474. 


190-200. Pleading special matter. Any person sued or prosecuted for 
anything done by him in pursuance or execution or intended execution of the 
Pawnbrokers Act 1872 may plead generally that it was done in pursuance or 
execution or intended execution of the Act, and give the special matter in 
evidence. 


1 Pawnbrokers Act 1872, s. $5 (prospectively repealed: see para. 154, ante). 
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1. INTRODUCTION 


EE -OFPIGE (OF CONS TABLE 


201. The common law constable. The history of the police is the history of 
the office of constable and, notwithstanding that present day police forces are the 
creation of statute and that the police have numerous statutory powers and 
duties', in essence a police force is neither more nor less than a number of 
individual constables, whose status derives from the common law, organised 
together in the interests of efficiency. 

From earliest times peace officers under varying titles have been responsible 
for safeguarding the internal peace of the kingdom?, and of these the most 
important for the purpose of analysing the position of the present day constable 
is the petty constable, or parish constable as he later became styled with the 
growth of the civil functions of the parish?. 

By the beginning of the seventeenth century it could be said that the parish 
constable was responsible first, by virtue of his office, for the preservation of the 
peace within his bailiwick* and, secondly, for the execution of the orders and 
warrants of the justices of the peace>. It had by then become customary for 
justices of the peace to swear a constable into his office and after 1662, if a parish 
failed to elect a constable, the local justices were empowered to appoint one®. 
The constable’s oath and his close relationship with the justices of the peace then 
characterised him as a ministerial officer of the Crown like a sheriff or the 
justices of the peace themselves rather than as a mere local administrative 
officer’. 

Side by side with the parish constable there existed in the towns the town 
watch® on which, in theory, all able bodied inhabitants were, in their turn, liable 
to serve. Watchmen were not constables but, where both parish constables were 
appointed and a town watch was established, the watch was set by the constable 
and the watchmen acted as his assistants. It must be recognised, however, that 
owing, among other causes, to laxity in observance of the law, watch was far 
from universally kept in the towns and there was no uniform practice 
throughout the country?. 

The office of parish constable was unpaid, onerous and unpopular and the 
practice grew up of allowing a person nominated to the office to put forward a 
substitute who was paid by him. These substitutes were the first professional 
constables, but their quality, never high, steadily deteriorated and the inadequacy 
of a police system based on an area as small as the parish was aggravated. During 
the eighteenth century the police system based on the parish constable and the 
town watch fell into disrepute and by the end of the century, the position 
having become serious in urban areas, consideration was being given to its 
replacement!%, A number of local Acts authorised the appointment in towns of 
improvement commissioners responsible, among other things, for the provision 
of police!!. This approach to the police problem culminated in 1847 in the 
passing of an Act containing town police clauses for incorporation in local Acts!? 
and, in relation to parishes, in the passing in 1833 of an adoptive Act!> under 
which inspectors could be appointed responsible, among other things, for the 
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establishment of a parish watch consisting of constables. While to some extent 
this approach to the problem foreshadowed and indeed overlapped that finally 
adopted in the nineteenth century, it contributed little to the modern concept of 
the organised police force!*. Although the system of parish constables was 
gradually superseded during the nineteenth century by that of the statutory 
police force, it was itself reformed and regularised by a series of enactments; but 
in 1872 an Act was passed rendering the general appointment of parish 
constables unnecessary?*. 


1 See paras. 320 et seq., post. Even before the seventeenth century the common law constable 
had a number of statutory powers and duties: see Lambard’s Duties of Constables (1610 Edn) 
23. As respects police history generally, see T. A. Critchley’s History of Police in England and 
Wales 900-1966. 

2 See Fisher v Oldham Corpn [1930] 2 KB 364 at 369. High constables were appointed for 
hundreds and had various duties besides general maintenance of the peace: see Lambard’s 
Duties of Constables (1610 Edn) 5, 10-34. They were appointed originally by the court of 
hundred (13 Edw. 1 c. 6 (Statute of Winchester) (1285) (repealed)) and later usually by quarter 
sessions; finally, they were appointed by justices at sessions (County Rates Act 1844, s. 8 
(repealed)). Provision was made for the discharge by others of the duties of high constable and 
for the abolition of that office by the High Constables Act 1869, s. 2 (repealed), and the office 
is NOW extinct. 

3 The area for which a petty or parish constable was appointed was not necessarily coterminous 

with that of a parish: see Lambard’s Duties of Constables (1610 Edn) 5, 6, 9, 10. In Tomlin's 

Law Dictionary (4th Edn) it is stated under the heading Constable “The constable of the vill 

(or petty constable as he is frequently called . . .) is he who is generally understood by the term 

constable where mentioned without any peculiar addition”. 

Le. within the area for which he was appointed. 

$ See Lambard’s Duties of Constables (1610 Edn) 11-22. The constable was to a considerable 
extent the executive of the justice of the peace: see 4 Holdsworth’s History of English Law (ist 
Edn) 124. 

6 Poor Relief Act 1662, s. 15 (repealed). See 1 Burn’s Justice of the Peace (10th Edn) 355 et seq. 

Mackalley’s Case (1611) 9 Co Rep 65b at 68b. 

The town watch can be traced back to 13 Edw. 1 c. 6 (Statute of Winchester) (1285) 

(repealed), which required the establishment of a watch in all walled towns. As regards this 

institution as it later developed (subject to divergencies between theory and practice), see 4 

Burn’s Justice of the Peace (10th Edn) 276. 

9 As to the policing of London, see 2 Radzinowicz’s History of English Criminal Law 26, 27, 

171-201, 277-284, 492-535. 
10 In London some of the justices of the peace (e.g. the Fielding brothers) organised small bodies 
of paid whole-time constables of which the Bow Street Runners were one, and at the turn of 
the century the City of London established a comparable force. Under 32 Geo. 3 c. $3 (Justices 
of the Peace, Metropolis) (1792) (repealed), seven police offices (the precursors of the 
metropolitan magistrates’ courts) were established in certain parts of Middlesex and Surrey in 
or near London each employing not more than six constables. In 1800 a further police office 
and the Thames Police Force were established under 39 & 40 Geo. 3 c. 87 (Depredations on the 

Thames) (1800) (repealed). See further 2 Radzinowicz’s History of English Criminal Law 

188-194 (police officers), 190, 379-404, 420-422, 529-532 (Thames Police Force), 263-269 

(Bow Street Runners). As to the unsatisfactory state of the policing of the metropolis (which 

was considered by no less than six parliamentary committees of inquiry between 1770 and 

1828), see 2 Radzinowicz’s History of English Criminal Law 235-306. It should not be 

assumed that the parish constable system was necessarily inefficient in rural areas where the 

established pattern of society was undisturbed by industrialisation, crime was essentially local in 
character and liaison between justice and constable was very close. 

As to improvement commissioners generally, see 4 Webb's English Local Government 235 et 

seq. 

12 Le. the Town Police Clauses Act 1847, ss. 6-14 (repealed). 

13 Le. the Lighting and Watching Act 1833: see ss. 39-43 (repealed). 

14 As to the modern police forces, see paras. 225 et seq., post. 

15 See the Parish Constables Act 1872 (repealed). 
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202. The police constable. Various enactments were passed in the nineteenth 
and twentieth centuries providing for the establishment of police forces! 
comprising constables appointed in the manner laid down in the relevant 
enactment, and the organised police force was thus superimposed on the office of 
constable?. Powers were not conferred on members of police forces as such, but 
it was provided that a constable so appointed should be sworn in before a single 
justice or, in the Metropolitan Police District, before the Commissioner or an 
Assistant Commissioner of Police of the Metropolis? and he now has all the 
powers and privileges of a constable throughout England and Wales* and not 
merely within his own area. The authority of a member of a police force arises 
directly from his having been sworn to serve the Sovereign in the office of 
constable and his status is derived from that of the common law constable. Of 
present day constables the member of a police force is the most important?. 

Women were first appointed members of police forces during the 1914-18 
war. 


I See paras. 205 et seq., post. 

2 As to the power of appointing members of police forces, see paras. 231, 250, post. 

3 See the Police Act 1964, s. 18, Sch. 2, and para. 204, post. 

4 Ibid., s. 19 (1). 

5 As to the appointment and terms of service of members of police forces, see paras. 266 et seq., 
post. As to the other bodies of constables, see paras. 211-219, post. As to jurisdiction, which 
extends throughout England and Wales, see para. 319, post. A few forces have members, duly 
attested, who do not serve regularly but who are available for full-time service in times of 
emergency; such members constitute the (now almost defunct) first police reserve of the force 
and there are special provisions governing their emoluments and pensions. 

As to the law governing discrimination in employment between the sexes, see para. 298, post. 


an 


203. The status of the police constable. A member of a police force, of 
whatever rank, when carrying out his duties as a constable acts as an officer of 
the Crown and a public servant!. His powers, whether conferred by common 
law or statute, are exercised by him by virtue of his office, and unless he is acting in 
execution of a warrant lawfully issued can only be exercised on his own 
responsibility?. Although the relationship of the police authority and an 
individual member of a police force is not that of employer and employee’, the 
chief officer of policet for any police area? is liable in respect of torts committed 
by constables under his direction and control in the performance or purported 
performance of their functions in the same manner as an employer is liable in 
respect of torts committed by his employees in the course of their employment®, 
and is accordingly treated for all purposes as a joint tortfeasor in respect of any 
such tort”. Any damages or costs awarded against the chief officer of police in 
proceedings under this provision, and any costs incurred by him in any such 
proceedings, so far as not recovered by him in the proceedings, are to be paid 
out of the police fund®. Also payable out of the fund is any sum required in 
connection with the settlement of any claim made against the chief officer if the 
settlement is approved by the police authority’. 

A police authority may, in such cases and to such extent as it thinks fit, pay 
any damages or costs awarded against a member of the police force maintained 
by it, or any constable for the time being required to serve with it or any special 
constable appointed for its area, in proceedings for a tort committed by him, and 
may also pay costs incurred and not recovered by him in any such proceedings, 
and any sum required in connection with the settlement of any claim that has or 


Para. 203 Vol. 36: Police 110 


might have given rise to such proceedings!°. Any sum required for making a 
payment under this provision must be paid out of the police fund?®. 

The Crown is not liable for the wrongful acts of a member of a police force, 
for whereas a constable is an officer of the Crown and a public servant, his 
relationship with the Crown is not that of master and servant or principal and 
agent and, if he is called a servant, it is in the sense in which any holder of a 
public office may be called a servant of the Crown or of the state!!, Where a 
member of a police force is injured by the wrongful act of a third person, the 
police authority may not sue for the loss of the member’s services!?. 

Notwithstanding that a constable is not an employed person, for the purposes 
of the statutory provisions relating to discrimination on grounds of sex!? or 
race!4 in the field of employment, the holding of the office of constable 
(whether or not as a member of a police force) is treated as employment by the 
chief officer of police or, as the case may be, the police authority as respects any 
act done by the chief officer or authority in relation to a constable or that 
office!?. Any compensation, costs or expenses awarded against a chief officer of 
police in proceedings brought against him under these statutory provisions (and 
his own unrecovered costs or expenses), or any sums required by the chief officer 
for the settlement of a claim under these provisions which has the approval of his 
police authority, are paid out of the police fund!®. 

The office of constable is a civil office of trust within the meaning of the Act 
of Settlement 1700!” and accordingly cannot be held by a person born outside 
the United Kingdom and its dominions unless he is a British subject or a citizen 
of the Republic of Ireland!®. 


See Mackalley’s Case (1611) 9 Co Rep 65b at 68b; Lewis v Cattle [1938] 2 KB 454, [1938] 2 All 
ER 368, DC. See also Coomber v Berks JJ (1883) 9 App Cas 61 at 67, HL; Fisher v Oldham Corpn 
[1930] 2 KB 364 at 369-371; A-G for New South Wales v Perpetual Trustee Co Ltd [1955] AC 
457, [1955] 1 All ER 846, PC. See also EMPLOYMENT, vol. 16, para. 507. 

See Enever v R (1906) 3 CLR 969 at 977 (Aust. HC). As to the protection accorded by acting in 

obedience to a warrant, see the Constables Protection Act 1750, s. 6, and para. 326, post. 

Fisher v Oldham Corpn [1930] 2 KB 364 at 371; Rodwell v Minister of Health [1947] KB 404 at 

413, 414, [1947] 1 All ER 80 at 83; Metropolitan Police District Receiver v Croydon Corpn, 

Monmouthshire County Council v Smith [1957] 2 QB 154, [1957] 1 All ER 78, CA. 

For the meaning of “chief officer of police”, see para. 246, note 2, post. 

For the meaning of “police area”, see para. 225, note 2, post. 

See EMPLOYMENT, vol. 16, para. 744. 

Police Act 1964, s. 48 (1). If there is a vacancy in the office of chief officer of police, 

Lies must be brought against the person for the time being performing his functions: 

SEAB 

8 Ibid., s. 48 (2) (a). For the meaning of “police fund”, see para. 225, note 4, post. 
9 Ibid., s. 48 (2) (b). For the meaning of “police authority”, see para. 225, note 2, post. 

10 Ibid., s. 48 (4). 

11 See A-G for New South Wales v Perpetual Trustee Co Ltd [1955] AC 457 at 480, 481, 490, [1955] 
1 All ER 846 at 852, 858, PC. See also the Crown Proceedings Act 1947, s. 2 (5), (6), and 
CONSTITUTIONAL LAW, vol. 8, para. 969. 

12 A-G for New South Wales v Perpetual Trustee Co Ltd [1955] AC 457, [1955] 1 All ER 846, PC. 
See also Metropolitan Police District Receiver v Croydon Corpn, Monmouthshire County Council v 
Smith [1957] 2 QB 154, [1957] 1 All ER 78, CA. See EMPLOYMENT, vol. 16, para. 762. 

13 Le. the Sex Discrimination Act 1975, Part II (ss. 6-21): see EMPLOYMENT, vol. 16, paras. '771:2 et 
seq. 

14 Le. the Race Relations Act 1976, Part II (ss. 4-16). 

15 Sex Discrimination Act 1975, s. 17 (1); Race Relations Act 1976, s. 16 (1). A police cadet is 

similarly treated: Sex Discrimination Act 1975, s. 17 (6); Race Relations Act 1976, $. 16 (4) Ses 

further para. 298, post. 
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16 Sex Discrimination Act 1975, s. 17 (4); Race Relations Act 1976, s. 16 (2). See further para. 
298, post. For the meaning of “police fund”, see para. 225, note 4, post. 

17 See R v Ferdinand de Mierre (1771) 5 Burr 2788. 

18 Act of Settlement (1700), s. 3; British Nationality Act 1948, s. 31, Sch. 4, Part I: see BRITISH 
NATIONALITY AND ALIENAGE, vol. 4, para. 966; CONSTITUTIONAL LAW, vol. 8, para. 918. 


204. Attestation as a constable. The hallmark of the present day constable 
remains, as in the seventeenth century, his attestation. Every member of a police 
force! maintained for a police area? and every special constable? appointed for 
such an area must, on appointment, be attested as a constable by making the 
appropriate declaration*. Until he is so attested, a person has not the authority or 
status of a constable and, when so attested, he holds the office of constable. This 
applies equally to members of police forces, special constables, transport and 
other constables. 


For the meaning of “police force”, see para. 230, note 2, post. 

For the meaning of “police area”, see para. 225, note 2, post. 

As to special constables, see paras. 208 et seq., post. 

Police Act 1964, s. 18. For the form of declaration, see Sch. 2. In the case of the Metropolitan 
Police District (as to which see para. 225, post) the declaration is made before the 
Commissioner or an Assistant Commissioner of Police of the Metropolis (s. 18 (a)), and in any 
other case it is made before a justice of the peace having jurisdiction within the police area 
(s. 18 (b)). Until 1868 constables were sworn in, but by the Promissory Oaths Act 1868, a 
declaration was substituted for an oath: see s. 12 (4), (5), and CONSTITUTIONAL LAW, vol. 8, 
para. 1113. 
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205. Police forces in London. In London, police forces were established for 
the Metropolitan Police District! in 1829? and for the City of London in 1839°. 
Command of the metropolitan police force was originally entrusted to two 
commissioners of police who were ex officio justices of the peacet, but 
subsequently the number of commissioners was reduced to one who is styled the 
Commissioner of Police of the Metropolis’, (but is no longer an ex officio justice 
of the peace®), and provision was made for the appointment of two (later 
increased to five) Assistant Commissioners of Police”. Command of the City of 
London police force was entrusted to a commissioner?. 


1 As to this district, see para. 225, post. 

2 See the Metropolitan Police Act 1829. As to the earlier efforts to police the metropolis, see 
para. 201, text and notes 9, 10, ante. 

3 See the City of London Police Act 1839. As to the City of London police authority, see para. 
226, post. 

4 ee clin Police Act 1829, s. 1; Justices of the Peace Act 1906, s. § (2), Schedule (repealed); 
Justices of the Peace Act 1968, s. 8 (2), Sch. 5, Part I (repealed). 

5 Metropolitan Police Act 1856, ss. 1 (repealed), 7. As to the Commissioner of Police of the 
Metropolis, see para. 247, post. 

6 Administration of Justice Act 1973, s. 1 (9). 

7 Metropolitan Police Act 1856, s. 2; Metropolitan Police Act 1933, s. 1; Administration of 
Justice Act 1964, s. 39 (2), Sch. 3, Part II, para. 7 (repealed); Justices of the Peace Act 1968, Sch. 
5, Part I (repealed); Administration T INS, E T (9), 19 (UN. 20, Sch. sy Part I. 

8 See the City of London Police Act 1839, s. 3, and para. 248, post. 
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206. Borough police forces. So far as boroughs outside London were 
concerned, the Municipal Corporations. Act 1835!, and subsequently the 
Municipal Corporations Act 1882?, required the appointment of watch com- 
mittees in boroughs to which those Acts applied. These watch committees had 
to establish police forces. In other towns and populous places to which those 
Acts did not apply, local Acts commonly empowered, but did not require, the 
commissioners or trustees appointed for improving and regulating the area to 
establish police forces?. After 1835 there was a gradual reduction in the number 
of small borough police forces, until eventually only county boroughs and a few 
non-county boroughs were entitled to have separate police forces*. This 
culminated with their restriction, in general, to county boroughs®. With the 
abolition of county boroughs effected by the Local Government Act 19720, 
borough police forces ceased to exist. 


1 See the Municipal Corporations Act 1835, ss. 76, 77 (repealed). 

2 See the Municipal Corporations Act 1882, ss. 190, 191 (repealed). 

3 The provisions usually contained in Acts for regulating the police in towns were consolidated 
in the Town Police Clauses Act 1847: see para. 201, text and note 12, ante. 

4 See e.g. the County Police Act 1839, s. 25 (repealed), and the County and Borough Police Act 

1856, ss. 18, 19 (repealed). 

See the Police Act 1946, s. 1 (repealed). 

See the Local Government Act 1972, s. 1 (10), and LOCAL GOVERNMENT, vol. 28, para. 1008. 
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207. County police forces and combined forces. In counties the County 
Police Act 18391 empowered, but did not require, justices in quarter sessions to 
establish a police force either for the whole county or for any division of it. The 
County and Borough Police Act 1856, however, required the justices to establish 
a police force for the whole of each county?. County forces are now maintained 
under the Police Act 1964, the police authority being the police committee of 
the county council?. However, not every county has a separate force, as some 
police forces have been amalgamated under that Act and have been superseded 
by combined police forces‘. 


1 Le. the County Police Act 1839, s. 1 (repealed). 

2 Le. the County and Borough Police Act 1856, ss. 1-3 (repealed). The Local Government Act 
1888, s. 9 (repealed), substituted the standing joint committee for quarter sessions as the police 
authority. 

3 See the Police Act 1964, s. 2 (1); Local Government Act 1972, s. 272 (1), Sch. 30; and para. 
227, post. 

4 See the Police Act 1964, s. 21; Local Government Act 1972, Sch. 30; and para. 255, post. 


(3) THE SPECIAL CONSTABULAR, 


208. Statutory origins. Nineteenth century legislation provided not only 
for the establishment of police forces, but also for the appointment of 
special constables!. The constables so appointed became known as “the special 
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constabulary”, which affords in effect in any particular police area a reserve of 
constables who are available, and from time to time called upon, for part-time 
service?. 


1 See the Special Constables Act 1831 (repealed); Municipal Corporations Act 1882, s. 196 
(repealed). As to special constables appointed under other powers, see paras. 211 et seq., post. 

2 Although a special constable normally gives part-time service, there is not, and never has been, 
any statutory provision in this regard, and in the 1939—45 war there were in fact full-time paid 
special constables. 


209. The modern special constabulary. The special constables for a police 
area! are appointed by the chief officer of police? for that area. They are subject 
to his direction and control and may be dismissed by him*. Every special 
constable so appointed must be attested in the same manner as other constables°. 
He has all the powers and privileges of a constable, not only within his own 
police area® but also within any contiguous police area’ and, in the case of a 
special constable for the City of London, in the Metropolitan Police District and 
any area contiguous to that district®. Where by virtue of a collaboration or 
mutual aid agreement? he is required to serve with another police force!® he has 
all the powers and privileges of a constable for any area in which special 
constables appointed for the area of that force have those powers and 
privileges!!, 

A chief officer of police has the same statutory vicarious liability for wrongful 
acts of special constables under his direction and control as he has in the case of 
members of his force??. 

To assault, resist or wilfully assault or impersonate a special constable or to 
cause disaffection among special constables is as much an offence as in the case of 
a member or members of a police force!?. 


1 For the meaning of “police area”, see para. 225, note 2, post. 

2 For the meaning of “chief officer of police”, see para. 246, note 2, post. 

Police Act 1964, s. 16 (1). The chief officer must exercise his powers in accordance with 
regulations made under Part II (ss. 28—43) (see para. 210, post): s. 16 (1). 

Ibid., s. 16 (2), which is expressed to be subject to the regulations referred to in note 3, supra. 
See ibid., s. 18, and para. 204, ante. 

Ibid., s. 19 (2). 

Ibid., s. 19 (3) (a); Local Government Act 1972, s. 196 (5). 

Police Act 1964, s. 19 (3) (b); Local Government Act 1972, s. 196 (5). 

Le. an agreement made under the Police Act 1964, s. 13 Or s. 14: see para. 265, post. 

For the meaning of “police force”, see para. 230, note 2, post. 

Police Act 1964, s. 19 (4). Special constables appointed for areas adjacent to the border with 
Scotland enjoy limited jurisdiction north of the border: see s. 19 (6); Police (Scotland) Act 
1967, s. 52 (1), Sch. 4; which provides that these provisions are subject to s. 18, for which see 
para. 319, post. 

12 See the Police Act 1964, s. 48, and para. 203, ante. : 

13 See ibid., s. 51 (assault etc.), s. $2 (impersonation), and s. 53 (disaffection): see para. 322, post. 
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210. Conditions of service. The Secretary of State! may make regulations? as 
to the government, administration and conditions of service of special con- 
stables3. No person may be appointed a special constable unless he has attained 
the age of eighteen years and is of good character and in good health*. The chief 
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constable may suspend him from office if it appears from a report, allegation or 
complaint received that he may have been remiss or negligent in the discharge of 
his duty or otherwise unfit for the office>. He may normally retire on giving a 
month's notice in that behalf®, and may be required to retire on grounds of age” 
or disability® or as an alternative to dismissal’. 

A special constable may receive no remuneration for his service! other than 
reimbursement of reasonable out-of-pocket expenses!! and allowances in respect 
of loss of earnings while required for duty! and in respect of such other matters 
as the Secretary of State may approve!?. However, he is entitled to sick pay if he 
suffers loss of remuneration in his private employment in consequence of an 
injury received or disease contracted by him as a special constable!*. Sick pay is 
payable for up to twenty-six weeks at the rate of the loss of remuneration 
subject, however, to a maximum rate corresponding to the rate of pay of a 
member of a police force of the rank of constable!5 and deductions in respect of 
certain national insurance benefits!°®. 

Regulations under the Police Pensions Act 197617 relating to pensions payable 
in the case of auxiliary policemen are applied with modifications in the case of 
special constables. A special constable who is permanently disabled from 
following his ordinary employment as a result of an injury!® received without 
his own default in the execution of his duty as a special constable is entitled to an 
injury award!”. If he dies as the result of such an injury his widow and children 
are entitled to, and certain dependent relatives may be granted, awards?°. Special 
constables do not pay pension contributions?!. 

An award to or in respect of a special constable is payable by the police 
authority for the police area for which he was appointed at the time when he 
received the injury or contracted the disease2?. 

Awards to special constables are “official pensions” for the purposes of the 
Pensions (Increase) Act 197123 and, subject to the terms of that Act, therefore 
qualify for increases under that Act?4. 


= 


The Secretary of State is, in practice, the Home Secretary. 

The regulations are made by statutory instrument (Police Act 1964, s. 60 (1)), which is subject 

to annulment in pursuance of a resolution of either House of Parliament (ss. 33 (6), 34 (4)). The 

regulations may make different provision for different cases and circumstances: ss. 33 (5), 34 

(4). See the Special Constables Regulations 1965, S.I. 1965 No. 536 (amended by S.I. 1968 No. 

899); and the Special Constables (Pensions) Regulations 1973, S.I. 1973 No. 431 (amended by 

S.I. 1974 No. 1535; S 1979 No. 76; S.I. 1980 No. 1259). 

3 Police Act 1964, s. 34 (1). The regulations may provide for qualifications for appointment 
(s. 34 (2) (a)), retirement (s. 34 (2) (b)), suspension (s. 34 (2) (c)), allowances (s. 34 (2) (d)), and 
the application of pension provisions (s. 34 (2) (e); see also s. 34 (3); Police Pensions Act 1961, 
s. 1 (2); Superannuation Act 1972, s. 12 (1), (2), (4), (s) (applied by s. 15 (5) (b)); Police 
Pensions Act 1976, s. 13 (1), Sch. 2, para. 3 (a)). 

4 Special Constables Regulations 1965, reg. 1. 

5 Ibid., reg. 2 (1). As to delegation of the chief constable’s powers, see reg. 2 (2). The suspension 
lasts until either it is decided that no action need be taken upon the report etc. (reg. 2 (1) (a)) or 
until such action has been taken (reg. 2 (1) (b)). 

6 Ibid., reg. 3 (1). He may not generally give notice or retire whilst he is suspended: ms 3 (Gi) 


N 


proviso. 
7 Ibid., e 2) ()) (2). 
8 Ibid., reg. 3 (2) (b). 
9 Ibid., reg. 3 (2) (c). As to dismissal, see para. 209, ante. 
10 Ibid., reg. 4 (4). 
11 Ibid., reg. 4 (1). An allowance may be payable in lieu of such reimbursement: reg. 4 (1). Any 
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allowance under reg. 4 is of such amount and subject to such conditions as the Secretary of 
State approves: reg. 4 (3). 

12 Ibid., reg. 4 (2) (a). See also note 11, supra. 

13 Ibid., reg. 4 (2) (b). See also note 11, supra. 

14 See ibid., reg. § (1). 

RG DESTE, ree 5 (0). 

16 See ibid., reg. § (3).(substituted by S.I. 1968 No. 899). 

17 Le. regulations under the Police Pensions Act 1976, s. 1: see paras. 299 et seq., post. 

18 “Injury” includes any injury or discase, whether of body or mind: Police Pensions Regulations 
1973, S-I. 1973 No. 428, reg. 4 (1), applied by the Special Constables (Pensions) Regulations 
1973, reg. 3 (2). As to when an injury is received in the execution of duty, see the Police 
Pensions Regulations 1973, reg. 12 (1)—(3), (5), (6). Any injury is treated as received without 
the member’s default unless it is wholly or mainly due to his own serious or culpable 
negligence or misconduct: reg. 12 (4). See also Garvin v City of London Police Authority [1944] 
KB 358, [1944] 1 All ER 378, DC; Huddersfield Police Authority v Watson [1947] KB 842, 
[1947] 2 All ER 193, DC. 

19 See the Special Constables (Pensions) Regulations 1973, regs. 3 (3), 4 (1), (2). 

20 See ibid., reg. 5 (amended by S.I. 1979 No. 76), regs. 7, 8. A widow’s augmented award and 
child’s special gratuity may be payable in certain circumstances specified in reg. 6 (1) (e.g. 
where death is the result of a murderous attack or is caused in an attempt to save life): see regs. 
6, 9. 

21 The contribution provisions of the Police Pensions Regulations 1973, regs. 55—64, are not 
applied by the Special Constables (Pensions) Regulations 1973, regs. 3 (2), 11. As stated above, 
special constables receive no remuneration. 

Ap, Morel, oz NA 

23 Pensions (Increase) Act 1971, s. 5 (1), Sch. 2, para. 43 (b). 

24 Widows’, dependent relatives’ and children’s awards qualify for increases corresponding to 
those under the Act in pursuance of the Police Pensions Regulations 1973, Part XIII (regs. 107, 
108): Special Constables (Pensions) Regulations 1973, regs. $ (2), 7 (2), 8 (3). 


(A) OTHER BODES OR CONS TABEES 


211. Constables employed by particular bodies. Members of police forces! 
and special constables? appointed under the Police Act 1964 are responsible for 
the preservation of the peace generally. Under a number of enactments passed 
since the beginning of the nineteenth century constables may be appointed by 
justices of the peace on the application of various bodies for the purpose of 
providing special protection for the interests of the body in question, whose 
employees the constables normally are?. These constables are sometimes called 
“special constables” and sometimes simply “constables”, but this is no more than 
a distinction of terminology. Subject to the terms of the relevant enactment, the 
employing body is not liable for the acts of such a constable performed on his 
own responsibility as constable, but may be liable where the person acts on the 
instructions of his employer?*. There are also a number of enactments which 
provide not for the appointment of employees to the office of constable but for 
certain employees to have the powers of a constable*. 

Subject to the terms of the relevant enactment, where jurisdiction is conferred 
upon justices of the peace to appoint constables on the application of any 
particular body, the justices may not decline to exercise that jurisdiction®. 


1 See paras. 205, 207, ante. 
2 See para. 209, ante. 
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3 See paras. 212 et seq., post. Whereas these constables may for domestic purposes be regarded as 
members of a “force”, the expression “member of a police force” normally connotes a 
member of a police force mentioned in para. 205, ante, or para. 207, ante, and “police force” is 
in effect so defined: see para. 230, note 2, post. As regards the early history of private police, see 
2 Radzinowicz’s History of English Criminal Law 202-207. 

4 Goff v Great Northern Rly Co (1861) 3 E & E 672; Mahoney v Besley (1865) 4 F & F 544. As to 
the status of constables generally, see paras. 202, 203, ante. 

5 See para. 219, post. 

6 Rv Worcestershire JJ, ex parte Lower Avon Navigation Co Ltd [1939] 108 LJKB $13, DC. It was 
otherwise in the case of an application for the appointment of additional constables to a police 
force before the appointment of such constables was abolished: see Allen v Preece (1854) 10 


Exch 443. 


212. Special constables nominated by the Defence Council or the 
Atomic Energy Authority. On the nomination of the Defence Council! or 
the United Kingdom Atomic Energy Authority?, any two justices of the peace 
may appoint persons to be special constables in and within 15 miles? of all or any 
premises which for the time being are in the possession or under the control of 
the Defence Council, the Secretary of State for Defence or the Atomic Energy 
Authority, or are used for or in connection with naval, military or air force 
purposes*. A special constable so appointed must be attested? before two justices 
of the peace® and has jurisdiction in the whole of the area for which he is 
appointed’, save that outside the premises mentioned a special constable 
nominated by the Defence Council may only exercise the powers and privileges 
of a constable (otherwise than on board a ship belonging to, or in the service of, 
Her Majesty) as respects the property of the Crown or as respects persons subject 
to naval, military or air force discipline®, and a special constable nominated by 
the Atomic Energy Authority may only exercise those powers and privileges as 
respects the property of the Crown, which includes the authority’s property’. 
Any such constable is under the exclusive control of the nominating 
authority*%, which has power to suspend or terminate his appointment!!. 


1 See the Defence (Transfer of Functions) (No. 1) Order 1964, S.I. 1964 No. 488, art. 2, Sch. 1, 
Part I. As to the Defence Council, see CONSTITUTIONAL LAW, vol. 8, paras. 1207 et seq. 

2 See the Atomic Energy Authority Act 1954, s.6 (4), Sch. 3. As to the authority, see 
ELECTRICITY, ATOMIC ENERGY AND RADIOACTIVE SUBSTANCES, vol. 16, paras. 270 et seq. 

3 See the Metropolitan Police Act 1860, s. 2; Defence (Transfer of Functions) (No. 1) Order 
1964, Sch. 1, Part I. 

4 Special Constables Act 1923, s. 3 (1); Emergency Laws (Miscellaneous Provisions) Act 1947, 

s. 2 (1), Sch. 2, para. 1; Atomic Energy Authority Act 1954, Sch. 3; Defence (Transfer of 

Functions) (No. 1) Order 1964, Sch. 1, Part I. These provisions also apply to visiting forces and 

international headquarters: see the Visiting Forces and International Headquarters (Application 

of Law) Order 1965, S.I. 1965 No. 1536, art. 6. These special constables should not be confused 
with military and other service police, who have no constabulary powers in relation to 
civilians. 

As to attestation generally, see para. 204, ante. 

The powers of two justices may be exercised by a single stipendiary magistrate: Justices of the 

Peace Act 1979, s. 16 (3). “Stipendiary magistrate” includes a metropolitan stipendiary 

magistrate: s. 70. 

7 Special Constables Act 1923, s. 3 (1). 

8 Metropolitan Police Act 1860, s. 2 proviso; Special Constables Act 1923, s. 3 (1); Defence 
(Transfer of Functions) (No. 1) Order 1964, Sch. 1, Part I. These provisions do not empower a 
constable to force his way into a private house against the occupier’s will even to search for 
Crown property or persons subject to service discipline: Turner v Ford (1877) 37 LT 352. As to 
who is subject to such discipline, see ROYAL FORCES. 


An 
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9 Metropolitan Police “Act 1860, s. 2 proviso; Special Constables Act 1923, s. 3 (1); Atomic 
Energy Authority Act 1954, Sch. 3; Atomic Energy Authority (Special Constables) Act 1976, 
ss. 2 (3), 4 (4). 

10 In the case of an employee of the Atomic Energy Authority engaged in the Weapons Group, 
the authority exercising control is the Secretary of State: Atomic Energy Authority (Weapons 
Group) Act 1973, s. 2 (2). 

11 Special Constables Act 1923, s. 3 (2). 


213. Transport police. The transport police! consists of constables appointed 
under the British Transport Commission Act 19492, organised in accordance 
with a statutory scheme?. Such constables must be attested before a justice. 
They have all the powers, protection and privileges of a constable in the exercise 
of their duties save that, outside the premises of the British Railways Board, the 
British Transport Docks Board or the British Waterways Board (and, in 
pursuance of an agreement to police certain other transport premises, those 
premises), they may only exercise the powers of a constable in regard to matters 
connected with or affecting the undertaking concerned®. A transport constable 
may, however, follow and arrest outside such premises any person who has 
committed an offence within the board’s area®. If he is not in uniform, he may 
only act as a constable if provided with the appropriate authority, which he 
must produce if called upon so to do’. 


1 As to the organisation of the transport police, see the Transport Act 1962, s. 69, and RAILWAYS. 
See the British Transport Commission Act 1949, s. 53; Transport Act 1962, ss. 69 (4), 70; 
Transport Act 1968, s. 156 (2), Sch. 16, para. 5; Transport (London) Act 1969, s. 17 (1), Sch. 3, 
para. 7 (3); British Railways Act 1978, ss. 25, 30, Sch. 4. 


lu 


3 Transport Act 1962, s. 69 (1). See the British Transport Police Force Scheme 1963, set out in 
the British Transport Police Force Scheme 1963 (Approval) Order 1964, S.L 1964 No. 1456, 
Schedule. 

4 British Transport Commission Act 1949, s. $3 (1) (a). As to attestation generally, see para. 204, 
ante. 

5 See the Transport Act 1968, Sch. 16, para. s. 

6 British Transport Commission Act 1949, s. 53 (1) (b). 
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214. Canal constables. On the application of the proprietors! of a canal or 
navigable river any two justices of the peace may appoint so many as they think 
fit of the persons recommended to them by the proprietors to act as constables 
on or along the canal or river?. A constable so appointed must be attested? in the 
prescribed form‘ before a single justice and has jurisdiction (except within the 
Metropolitan Police District® and the City of London®) on the canal or river for 
which he is appointed (including the towpaths and banks), on the railways, 
docks and other premises of the proprietors and in any place within a quarter of 
a mile of the river or canal or of any such railway not being a place situated 
within a city or borough’. A canal constable may be dismissed either by the 
proprietors or by any two justices of the peace’. 


1 As to the vesting of certain canal and inland waterway undertakings in the British Waterways 
Board, see the Transport Act 1962, s. 31, and RAILWAYS. As to the policing of premises of that 
board, see para. 213, ante. 

2 Canals (Offences) Act 1840, s. I. 
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As to attestation generally, see para. 204, ante. 

See the declaration set out in the Canals (Offences) Act 1840, s. I. 

As to the Metropolitan Police District, see para. 225, post. 

Canals (Offences) Act 1840, s. I proviso. 

Ibid., s. 1. These powers are rarely, if ever, now exercised. As to remuneration, see s. 3. As to 
the power of a constable to enter and search vessels, see ss. 9, 11; Theft Act 1968, s. 33 (3), Sch. 
3, Part III. As to his power to apprehend without warrant, see the Canals (Offences) Act 1840, 
s. 10. As to assaults on canal constables, see s. 6. 

8 Ibid., s. 2. As to neglect of duty, sees. 4. 


NAW uy 


215. Harbour constables. On the nomination of harbour, dock or pier 
undertakers! whose special Act incorporates the harbour and dock police 
provisions of the Harbours, Docks and Piers Clauses Act 18477, any two justices? 
may appoint persons to be special constables within the limits of the harbour, 
dock or pier or premises of the authority and within one mile of the same*. A 
constable so appointed must be attested> before two justices of the peace and has 
jurisdiction in the whole of the area for which he is appointed®. Any two Justices 
may dismiss a harbour constable’. 


1 As to such undertakers generally, see PORTS. For the meaning of “undertakers”, see PORTS, para. 
407, note $, post. 

2 Le. the Harbours, Docks and Piers Clauses Act 1847, ss. 79, 80: see infra, and PORTS, para. $49, 

post. Provision as to the incorporation of that Act is made by ss. 1, $: see PORTS, para. 405, text 

and notes 3, 4, post, and para. 407, text and notes 2—4, post. 

See, however, para. 212, note 6, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 79: see PORTS, para. $49, post. Similar provision 

is made in relation to the Port of London by the Port of London Act 1968, Part X 

(ss. 154—160). 

s As to attestation generally, see para. 204, ante. 

6 Harbours, Docks and Piers Clauses Act 1847, s. 79. 

7 Ibid.,s. 80. 
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216. Civil aviation and airport constables. Civil aviation and airport special 
constables! may be appointed under the Civil Aviation Act 1949? for premises 
vested in or under the control of the Secretary of State and under the Airports 
Authority Act 1975? for aerodromes owned or managed by the British Airports 
Authority’. No constable appointed for an aerodrome may, however, act as such 
on an aerodrome designated under the Policing of Airports Act 1974°. 

Under that Act responsibility for policing a designated aerodrome falls on the 
police force for the relevant police area?, and a relevant constable? when acting 
in the execution of his duty is entitled to enter any part of the designated 
airport’. The aerodrome authority of a designated airport must pay the police 
authority in respect of the policing of the aerodrome? and provide necessary 
accommodation and facilities!®. A relevant constable has special statutory powers 
of detention and search!!, and provision is made for the control of road traffic at 
designated airports'*. The Secretary of State may by order make supplementary 
provisions for designated airports!3. 


t As to these constables, see further AVIATION, vol. 2, para. 1033. 

2 See the Civil Aviation Act 1949, s. 37, and AVIATION, vol. 2, para. 1033. 

3 See the Airports Authority Act 1975, s. 10, replacing the Airports Authority Act 1965, s. 10 
(repealed). 
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4 As to the British Airports Authority, see AVIATION, vol. 2, para. 864. 

See the Policing of Airports Act 1974, s. 2 (1) (b). The following aerodromes in England and 
Wales have been designated by the Home Secretary by order under s. 1 (1), (3): Heathrow 
(Policing of Airports (Heathrow) Order 1974, S.I. 1974 No. 1671); Stansted (Policing of 
Airports (Stansted) Order 1975, S.l. 1975 No. 168); Gatwick (Policing of Airports (Gatwick) 
Order 1975, S.I. 1975 No. 375); Birmingham (Policing of Airports (Birmingham) Order 1976, 
S.I. 1976 No. 590); Manchester (which was previously policed by constables appointed under 
the Manchester Corporation Act 1954, s. 18) (Policing of Airports (Manchester) Order 1976, 
S.L. 1976 No. 1045). 

Policing of Airports Act 1974, s. 1 (1). “Relevant police area” means the police area in which 
the aerodrome is wholly or mainly situated: s. 1 (5). For the meaning of “police area”, see 
para. 225, note 2, post. 

7 “Relevant constable” means any constable under the direction and control of the chief officer 

of police for the relevant area: ibid., s. 1 (s). 

8 Ibid., s. 2 (1) (a), which is without prejudice to any other right of entry: s. 2 (2). 

9 See 1bid., s. 2 (3) (a), (4). As to contributions by the Secretary of State, see s. 7. 
1) Sel s- 2 (3) (5): 
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11 See ibid., He may also enforce byelaws: sees. 4. 

TS SIS 5. 

13 See ibid., s. 6, under which the Home Secretary has made the Policing of Airports (Heathrow) 
(First Supplementary) Order 1974, S.I. 1974 No. 1672; Policing of Airports (Heathrow) 
(Second Supplementary) Order 1980, S.I. 1980 No. 93; Policing of Airports (Stansted) (First 
Supplementary) Order 1975, S.I. 1975 No. 169; Policing of Airports (Stansted) (Second 
Supplementary) Order 1980, S.I. 1980 No. 94; Policing of Airports (Gatwick) (First 
Supplementary) Order 1975, S.I. 1975 No. 376; Policing of Airports (Gatwick) (Second 
Supplementary) Order 1980, S.J. 1980 No. 92; Policing of Airports (Birmingham) (First 
Supplementary) Order 1976, S.I. 1976 No. 591; Policing of Airports (Manchester) (First 
Supplementary) Order 1976, S.I. 1976 No. 1046. 


217. Park constables. With respect to any public park or pleasure ground 
provided by a local authority’, being a park or ground to which the recreation 
ground provisions? of the Public Health Acts Amendment Act 1907 have been 
applied, the local authority may appoint officers for securing the observation of 
those provisions and of regulations and byelaws made under them and may 
procure such officers to be attested? as constablest. The jurisdiction of such a 
constable is limited to the purposes for which he is appointed, and his authority 
as a constable does not appear to extend to the enforcement of the general law. 
He may only act as a constable if in uniform or provided with a warrant. In 
view of the similarity of the powers of ordinary citizens and of constables as 
regards the limited purposes for which such officers may be appointed their 
attestation as constables would not appear to confer on them any legal powers 
not enjoyed by ordinary citizens. 
Similar provisions are to be found in a number of local Acts®. 


For the meaning of “local authority” in this context, see OPEN SPACES, vol. 34, para. 524. 

I.e. the Public Health Acts Amendment Act 1907, Part VI (ss. 76, 77): see OPEN SPACES, vol. 34, 
paras. $27, $28. 

As to attestation generally, see para. 204, ante. 

Public Health Acts Amendment Act 1907, s. 77. 

¡(al 7/7 

See e.g. the Epping Forest Act 1878, s. 43; the London County Council (General Powers) Act 
1892, s. 39 (ferries: see LONDON GOVERNMENT, vol. 29, para. 80) (applied to the Greater London 
Council by the Local Law (Greater London Council and Inner London Boroughs) Order 1965, 
S.L 1965 No. 540, art. 4, Sch. 2); the London County Council (General Powers) Act 1919, s. 9 
(3) (d) (Temple station) (similarly applied to the Greater London Council); the Ministry of 
Housing and Local Government Provisional Order Confirmation (Greater London Parks and 
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Open Spaces) Act 1967, s. 1, Schedule, art. 18 (see LONDON GOVERNMENT, vol. 29, para. 88, text 
and note 11); and the County of Merseyside Act 1980, s. 105 (Mersey Tunnel law enforcement 
officers). As to the application of local Act provisions, see the Local Government Act 1972, 
s. 262, and LOCAL GOVERNMENT, vol. 28, paras. 1020, 1021. 


218. University constables. The chancellor or vice-chancellor of the Univer- 
sity of Oxford or the University of Cambridge may appoint persons to be 
constables in and for their respective universities!. A constable so appointed must 
be attested? before the chancellor or vice-chancellor and has the jurisdiction of a 
constable within the precincts of, and within 4 miles of, the university for which 
he is appointed. The power of dismissal rests with the chancellor or vice- 
chancellor?. 


1 Universities Act 1825, S. I. 

2 As to attestation generally, see para. 204, ante. 

3 Universities Act 1825, s. 1. A pro vice-chancellor or deputy vice-chancellor may execute the 
powers in the absence of the chancellor and vice-chancellor: s. 2. 
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219. Persons having the powers of constables. Certain persons who are not 
attested and do not hold the office of constable enjoy by statute the authority of 
a constable for limited purposes!. A water bailiff appointed by a water authority 
has the powers and privileges of, and is deemed to be, a constable for the 
purpose of the enforcement of the provisions of the Salmon and Freshwater 
Fisheries Act 19752. A fishery officer has similar powers in relation to the 
enforcement of byelaws for the regulation of sea fisheries?. A prison officer 
acting as such has the powers, authority, protection and privileges of a 
constable’. 


1 See e.g. the Corporation of London (Open Spaces) Act 1878, s. 16. As to the application of 
local Act provisions, see the Local Government Act 1972, s. 262, and LOCAL GOVERNMENT, vol. 
28, paras. 1020, 1021. 

2 See the Salmon and Freshwater Fisheries Act 1975, s. 36 (1), and FISHERIES, vol. 18, paras. 
724-726. 

3 See the Sea Fisheries Regulation Act 1966, s. 10 (3), and FISHERIES, vol. 18, para. 796. 

4 See the Prison Act 1952, s. 8, and PRISONS. 


(5) POLICE We Abe is 


220. Status of police cadet. A police cadet is neither a member of a police 
force nor a constable but a person appointed to undergo training with a view to 
becoming a member of a police force!. For the purposes of any enactment 
relating to the functions of employers and of any rule of law relating to the 
vicarious liability of employers, cadets training with a force are treated as 
employed by the police authority? for that force? or, in the case of the 
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Metropolitan Police, by the Receiver for the Metropolitan Police District. 
Nevertheless, a cadet is not employed by the authority or receiver and so cannot 
conplain against the authority or receiver to an industrial tribunal in respect of 
unfair dismissal”. 


Police Act 1964, s. 17 (1). For the meaning of “police force”, see para. 230, note 2, post. 

For the meaning of “police authority”, see para. 225, note 2, post. 

Police Act 1964, s. 17 (3). 

Ibid., s. 17 (3), (4). As to the receiver, see para. 240, post. 

Wiltshire Police Authority v Wynn [1980] 3 WLR 445, CA, where it was held that the 
appointment of a police cadet was primarily to undergo training, and that although the 
appointment had some of the elements of a contract of service, these were secondary and 
incidental to the purposes of teaching and learning. 
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221. Appointment and dismissal of police cadets. Cadets training with a 
police force! are appointed by the chief officer of police? of that force. They are 
under his control and are subject to dismissal by him*, but the number of cadets 
who may be so appointed must be approved by the police authority?. To qualify 
for appointment a person must produce satisfactory references as to character®, 
must normally be between the ages of sixteen and eighteen’, and must satisfy the 
chief officer that on attaining the age of eighteen and a half the cadet will be able 
to satisfy the qualifications for appointment to a police force in the rank of 
constable?. 

A cadet's service as such terminates automatically on his appointment as a 
member of any police force?. It may also be terminated on two weeks’ written 
notice by the cadet himself*% or at any time by the chief officer of police 
Service may be terminated by the chief officer for misconduct without any 
notice being given, but before he reaches a decision in the matter he must afford 
the cadet a personal interview with him or an assistant chief constable, or, in the 
City of London Police or the Metropolitan Police, an assistant commissioner, at 
which the cadet may be accompanied by a person of his own choosing and may 
make such representations as he thinks fit!?. 


For the meaning of “police force”, see para. 230, note 2, post. 

For the meaning of “chief officer of police”, see para. 246, note 2, post. 

Police Act 1964, s. 17 (1). 

Ibid., s. 17 (2). 
Ibid., s. 17 (1). For the meaning of “police authority”, see para. 225, note 2, post. 

Police Cadets Regulations 1979, S.I. 1979 No. 1727, reg. 4 (1) (a). These regulations were made 
by the Home Secretary under the Police Act 1964, s. 35 (1). Section 17 (1), (2), is expressed to 
be subject to the regulations. Such regulations are subject to annulment in pursuance of a 
resolution of either House of Parliament: s. 33 (6), applied by s. 35 (2). Before making 
regulations the Secretary of State must submit a draft to and consider recommendations made 
by the Police Negotiating Board: Police Negotiating Board Act 1980, s. 2 (1) (a). As to the 
board, sce para. 312, post. 

Police Cadets Regulations 1979, reg. 4 (1) (b). The chief officer has a discretion under reg. 4 (2) 
to appoint a person outside this age range. 

8 Ibid., reg. 4 (1) (c). For this purpose he must have been examined by a registered medical 

practitioner approved by the police authority: reg. 4 (1) (c). 

IA 
to Ibid., reg. 5 (1). 
11 Ibid., reg. 5 (3). A cadet whose service is so terminated otherwise than for misconduct is 

entitled to receive either two weeks’ notice or two weeks’ pay: reg. § (4). 
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222. Conditions of service. A police cadet may not engage in any other 
employment for gain except with the consent of the chief officer of policet. His 
normal hours of duty? are determined by or with the authority of the chief 
officer?, but while assigned to do training duty alongside a member of the force 
his hours of duty are forty hours a week‘. 

While assigned to duty with a member of the police force, a cadet’s normal 
leave entitlement? is three weeks a year®; at other times it is ten weeks’, subject 
to reduction where training has included camping or other activities of a partly 
recreational character’. Special leave may be granted, with or without pay, at 
the discretion of the chief officer?, and a day’s leave is granted on each public 
holiday!®. 


1 Police Cadets Regulations 1979, S.I. 1979 No. 1727, reg. 6. For the meaning of “chief officer of 
police”, see para. 246, note 2, post. 

2 The chief officer has a discretion to include travelling time in the normal hours of duty: see 
ibid., reg. 7 (4). Where a cadet’s actual period of duty exceeds his normal period of duty a 
period of time off must be given: see reg. 7 (3). 

3 lod wee, y (1). 

4 Ibid reg 7 (2) 

s Subject to ibid., reg. 9 (2), (3), a cadet’s annual leave is to be granted at such times and be of 
such duration as the chief officer may determine: reg. 9 (1). As to sick leave, see reg. 10. 

6 Ibid., reg. 9 (2). 

7 Ibid., reg. 9 (3). 

8 See ibid., reg. 9 (3) proviso. 

9 Ibid., reg. 11. 

10 Ibid., reg. 8. 


223. Emoluments etc. Police cadets are entitled to pay at a rate prescribed by 
regulations made by the Secretary of State!. 

Travel allowances in respect of up to three journeys home a year are paid? 
but, except with the approval of the Secretary of State, no allowance which is 
not prescribed may be paid?. 

A cadet is provided with uniform and equipment* and with board and 
lodging by his police authority>, but for the latter a prescribed charge is made?. 


1 Le. under the Police Act 1964, s. 35 (1): see the Police Cadets Regulations 1979, S.I. 1979 No. 
1727, reg. 13 (1), Sch. 2. As to these regulations, see para. 221, note 6, ante. As to the 
calculation of pay, see reg. 15. As to the deduction of sickness benefit or injury benefit, see reg. 
13 (2), and as to the reduction of pay on account of sick leave, see reg. 13 (3). If the chief officer 
of police so determines, a cadet is not entitled to pay for special leave or unauthorised absence: 
reg. 13 (4). 

Neen bicdeyre gama. 

See ibid., reg. 16. 

See ibid., reg. 18. 

See ibid., reg. 14 (1), (3). 

See ibid., reg. 14 (1), (2), Sch. 3. As to the calculation of charges, see reg. 15. 
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224. Pensions. Regulations made under the Police Pensions Act 1976' relating 
to pensions payable in the case of regular policemen are apphied with 
modifications in the case of a police cadet as from his attaining the age of 
eighteen years?. A cadet who is disabled from performing the ordinary duties of 
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a member of a police'force as a result of an injury? received by him, without his 
own default, while on duty or in certain analogous circumstances‘, is entitled to 
an injury award, whether or not he is still serving as a cadet when the disability 
manifests itself, and an ill-health pension if he ceased to serve in consequence of 
the disability>. If he dies as the result of such an injury, his widow and children 
are entitled to certain awards®. If such an injury only manifests itself, or results in 
death, after the cadet has become a member of a police force, awards are payable 
to or in respect of him as such and not as a cadet’. Police cadets do not pay 
pension contributions$. 

An award to or in respect of a police cadet is payable by the police authority 
maintaining the force to which he was attached when he received the injury?. 

Awards to police cadets are “official pensions” for the purposes of the 
Pensions (Increase) Act 1971!° and, subject to the terms of that Act, therefore 
qualify for increases under that Act!!. 


1 As to regulations under the Police Pensions Act 1976, see paras. 299 et seq., post. 

2 Police Cadets (Pensions) Regulations 1973, S.I. 1973 No. 430, reg. 4 (1). These regulations 
(amended by S.I. 1974 No. 1534; S.I. 1979 No. 75; S.I. 1980 No. 1260) were made under the 
Police Act 1964, s. 35 (1), as to which see para. 221, note 6, ante. 

3 For the meaning of “injury”, see para. 210, note 18, ante. That definition is applied by the 

Police Cadets (Pensions) Regulations 1973, reg. 3 (2). 

See ibid., reg. 3 (3), (4). 

See ibid., reg. 5 (amended by S.I. 1980 No. 1260), and reg. 11. 

See ibid., reg. 6 (amended by S.I. 1979 No. 75), and regs. 7-9, 11. 

Police Pensions Regulations 1973, reg. 12 (6); Police Cadets (Pensions) Regulations 1973, reg. 

10. 

8 The contribution provisions of the Police Pensions Regulations 1973, regs. 55-64, are not 
applied by the Police Cadets (Pensions) Regulations 1973, regs. 3 (2), 12. 
ombres (7), 13. 
10 See the Pensions (Increase) Act 1971, s. 5 (1), Sch. 2, para. 43 (b). 
11 Widows’ and children’s awards qualify for increases corresponding to those under the Act in 
pursuance of the Police Pensions Regulations 1973, Part XIII (regs. 107, 108); Police Cadets 
(Pensions) Regulations 1973, regs. 6 (2), 8 (2). 
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2. POLICE ADMINISTRATION 
(1) POLICE AJRIEJAS AND AUTHORITIES 


225. The Metropolitan Police District. The Metropolitan Police District 
consists of (1) Greater London, excluding the City of London, the Inner Temple 
and the Middle Temple, and (2) certain small parts of Essex, Hertfordshire and 
Surrey bordering on it!. The police authority for that police area is the Secretary 
of State?; in practice it is the Secretary of State for the Home Department, who 
has general ministerial responsibility as respects police matters’. The police fund 
for the area is the Metropolitan Police Fund*. The chief officer of police? is the 
Commissioner of Police of the Metropolis°®. 
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1 London Government Act 1963, s. 76 (1) (a)-(d); Police Act 1964, s. 62 (a), Sch. 8. These parts 
are as follows: (1) in Essex, the district of Epping Forest, the parish of Waltham Abbey and the 
area of the former urban district of Chigwell; (2) in Hertfordshire, the district of Hertsmere, 
the parish of Northaw and the area of the former urban district of Cheshunt; and (3) in Surrey, 
the boroughs of Epsom and Ewell and Spelthorne and the areas of the former urban districts of 
Banstead and Esher: London Government Act 1963, s. 76 (1) (b)—(d); Local Authorities etc. 
(Miscellaneous Provision) Order 1974, S.I. 1974 No. 482, art. 11. 

2 Police Act 1964, s. 62 (b), Sch. 8; Interpretation Act 1978, s. 25 (1), Sch. 3. In relation to a 

police area, “police authority” means the authority mentioned in respect of the area in the 

Police Act 1964, Sch. 8, col. 2 (s. 62 (b)), and “police area” or “police district” means any of 

the areas mentioned in Sch. 8, col. 1 (s. 62 (a)). As to the various areas and authorities, sec 

supra, and paras. 226-228, post. The definitions in s. 62 are applied generally by the 

Interpretation Act 1978, ss. 5, 22 (1), Sch. 1, Sch. 2, para. 4 (1) (b). 

See para. 254, post. 

4 See the Police Act 1964, s. 62 (b), Sch. 8. In relation to a police area, “police fund” means the 
fund mentioned in respect of that area in Sch. 8, col. 4: s. 62 (b). As to the fund, see para. 233, 
post. As to the Receiver for the Metropolitan Police District, see para. 240, post. As to the 
general application of these definitions, see note 2, supra. 

s For the meaning of “chief officer of police”, see para. 246, note 2, post. 

6 Police Act 1964, s. 62 (b), Sch. 8: see para. 247, post. 
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226. The City of London. The City of London! and its liberties comprise a 
police area for which the Common Council of the City of London? is the police 
authority3. A police committee exists for the purpose of exercising such powers 
in connection with the police as the Common Council delegates to 1t*. The chief 
officer of police is the Commissioner of Police for the City of London‘, and the 
City of London Police Fund is the fund out of which the expenses of the City 
police are paid®. 


1 For the purposes of the Police Act 1964, Sch. 8, “the City of London” means the City as 
defined for the purposes of the Acts relating to the City of London police: Sch. 8. The Temples 
are in the Metropolitan Police District: see para. 225, ante. 

2 Asto the Common Council, see LONDON GOVERNMENT, vol. 29, paras. 44 ct seq. 

3 Police Act 1964, s. 62 (a), (b), Sch. 8. For the meaning of “police area” and “police authority”, 
see para. 225, note 2, ante. 

4 See the City of London Police Act 1839, s. $6. 

5 Sce the Police Act 1964, Sch. 8. For the meaning of “chief officer of police”, see para. 246, note 
2, post, and as to the commissioner, see para. 248, post. 

6 See ibid., Sch. 8. For the meaning of “police fund”, see para. 225, note 4, ante. As to the fund, 
see para. 233, post. 


227. Counties. Except in the case of a county! forming part of a combined 
police area?, every county constitutes a police area?. The police authority is the 
police committee of the county council*, which consists of such number of 
persons as the council determines3 of whom (1) two-thirds must be councillors 
appointed by the council®; (2) in the case of a non-metropolitan county, one- 
third must be magistrates for the county’; and (3) in the case of a metropolitan 
county, one-third must be magistrates appointed by a joint committee’. The 
police authority for any police area which consists of or includes the’ City of 
Cambridge must also include five university representatives?. 

Legal proceedings by or against a county police committee are brought by or 
against the proper officer of the county council as representing the committee!0. 

The chief officer of police is the chief constable!!, and the police fund is the 
county fund!?. 
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“County” without more means, in relation to England, a metropolitan county or a non- 
metropolitan county and, in relation to Wales, a county: Local Government Act 1972, s. 270 
(1). As to counties generally, see LOCAL GOVERNMENT, vol. 28, para. 1030 (England) and para. 
1046 (Wales). For the purposes of the application of the Police Act 1964, Part I (ss. 1—27), to 
the Isles of Scilly, the Isles are treated as if they were a county (s. 26 (1) (a)), and the Council of 
the Isles is treated as a county council (s. 26 (1) (b)). 

As to combined police areas, see para. 228, post. 

Police Act 1964, ss. 1 (1), 62 (a), Sch. 8. For the meaning of “police area”, see para. 225, note 2, 
ante. For police purposes a part of a county included in the Metropolitan Police District is 
treated as not forming part of that county: s. 1 (4). For the meaning of “police purposes”, see 
para. 230, note $, post. 

Ibid., ss. 2 (1), 62 (b), Sch. 8; Local Government Act 1972, s. 272 (1), Sch. 30. For the meaning 
of “police authority”, see para. 225, note 2, ante. The quorum of the committee is determined 
by the county council: Police Act 1964, s. 2 (5); Local Government Act 1972, Sch. 30. Section 
102 (5) (see LOCAL GOVERNMENT, vol. 28, para. 1144) applies to the police committee as it 
applies to a committee appointed under s. 102: Police Act 1964, s. 2 (6); Local Government 
Act 1972, s. 196 (2). 

Police Act 1964, s. 2 (2). 

Ibid., s. 2 (2) (a). The councillors to be appointed to a police committee are appointed at such 
times, in such manner and for such term as the county council determines: s. 2 (4); Local 
Government Act 1972, Sch. 30. 

Police Act 1964, s. 2 (2) (b); Courts Act 1971, s. 53 (5); Local Government Act 1972, s. 217 (7) 
(b), Sch. 27, para. 18. They are appointed from among their own number by the magistrates 
for the county in accordance with a scheme made by the magistrates’ courts committee for, or 
for an area including, the county and approved by the Secretary of State: Police Act 1964, s. 2 
(2) (b); Courts Act 1971, s. 53 (5). See also note 8, infra. As to the Secretary of State, see para. 
225, text to note 3, ante. 

Police Act 1964, s. 2 (2) (c) (added by the Local Government Act 1972, Sch. 27, para. 18). The 
joint committee consists of such number of representatives from each of the magistrates’ courts 
committees for the districts within the county as may be agreed between those committees or, 
in default of agreement, as may be determined by the Secretary of State: Police Act 1964, s. 2 
(2) (c) (i) (as so added). The magistrates must be appointed in accordance with a scheme made 
by that joint committee and approved by the Secretary of State: s. 2 (2) (c) (11) (as so added). 
Magistrates to be appointed to a police committee are to be appointed at such times, in such 
manner and for such terms as may be prescribed by rules made by the Secretary of State: s. 2 
(4); Local Government Act 1972, Sch. 30. See the Police Authorities (Appointment of 
Magistrates) Rules 1973, S.I. 1973 No. 733. 

Police Act 1964, s. 25 (5). In the case of a combined area they are appointed as prescribed by 
the amalgamation scheme (defined in para. 255, note 3, post) (s. 25 ($) (a)); in any other case 
they are appointed as prescribed by rules made by the Secretary of State (s. 25 (5) (b)). 

Ibid., s. 2 (7); Local Government Act 1972, s. 251 (1), Sch. 29, para. 4 (1) (b). As to the proper 
officer, see LOCAL GOVERNMENT, vol. 28, para. 1152. 

See the Police Act 1964, Sch. 8. For the meaning of “chief officer of police”, see para. 246, note 
2, post. 

Ibid, Sch. 8. For the meaning of “police fund”, see para. 225, note 4, ante. As to the fund, see 
para. 233, post. 


228. Combined police areas. The police authority for a combined police area 
constituted by an amalgamation scheme? is the combined authority constituted 


in 


accordance with that scheme2. Two-thirds of the members must be members 


of the constituent councils?, and one-third must be magistrates for the 
constituent areas*, that is to say, members of the council of a county in the 
combined area and magistrates for such a county. 


A combined police authority is normally a body corporate® but, at the request 


of the constituent councils, it may instead be constituted as a committee of one 
of those councils®. If so, legal proceedings are brought by or against the proper 
officer of the council concerned as representing the combined authority’. 
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If so authorised by the amalgamation scheme, a combined police authority 
may arrange with any constituent authority to use its officers and for it to make 
contracts and payments on behalf of the combined police authority®. 

The chief officer of police for the combined police authority is the chief 
constable?, and the police fund is the combined police fund??. 


t As to amalgamation schemes, see para. 255, post. For the meaning of “police authority”, see 
para. 225, note 2, ante. 

2 See the Police Act 1964, ss. 3 (1), 62 (a), (b), Sch. 8. The authority is appointed in such manner 
and consists of such number of persons as is prescribed by the scheme: s. 3 (2). 

3 Ibid. Ss 16) (ey 

4 Ibid., s. 3 (2) (b). As to an area including the City of Cambridge, see para. 227, text to note 9, 
ante. 

s Ibid., s. 3 (1). It has the name prescribed by the amalgamation scheme: s. 3 (1). 

6 Ibid., s. 3 (4). In relation to a combined police authority so constituted, Sch. 1 (amended by the 
Local Government Act 1972, s. 272 (1), Sch. 30), has effect: Police Act 1964, s. 3 (4), Sch. 1, 
paranin 

7 See ibid., s. 2 (7), applied by Sch. 1, para. 2, and para. 227, text and note 10, ante.” 

y Meal, S. Zi (Gh 

9 See ibid., Sch. 8. For the meaning of “chief officer of police”, see para. 246, note 2, post. 

10 Ibid., Sch. 8. For the meaning of “police fund”, see para. 225, note 4, ante. As to the fund, see 
para. 233, post. 


229. Miscellaneous provisions as to members of police authorities. A 
member of a police force may not be a member of the authority maintaining 
that force!. A member of a police authority is ineligible for service on a jury?. 
Allowances are paid to members of police authorities performing approved 
duties. 

1 See para. 291, post. 

2 Junes Act To74.s. 1, Sch. 1, Part I 


3 See the Local Government Act 1972, ss. 173, 175, 177, and LOCAL GOVERNMENT, vol. 28, paras. 
1100 et seq. 


(2) FUNCTIONS AND POWERS OF POLICE 
AUTHORISES 


(i) Principal Functions of Police Authorities 


230. Functions generally. It is the duty of a police authority! to secure the 
maintenance of an adequate and efficient police force? for its area. However, it 
may not give directions to the chief officer or any other member of its force 
concerning the exercise of any power or discretion exercisable by a constable by 
virtue of his office’. 

Subject to the consent of the Secretary of State, a county or combined police 
authority may provide, maintain and alter buildings, structures and premises 
required for police purposes”; and, subject to regulations® made by the Secretary 
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of State, may provide vehicles, clothing and other equipment required for those 
purposes”. Such an authority, and the council of which it is a committee, may 
employ civilians for police purposes’. 

Questions relating to the discharge by a county or combined police authority 
of its functions may be put to a member nominated for the purpose in the course 
of the proceedings of the county council or, in the case of a combined police 
authority, of any constituent council. 

Every chief constable!® must as soon as possible after the end of each calendar 
year submit to the police authority a general report in writing on the policing of 
his area during that year!!, and whenever required by the police authority must 
submit a written report on such policing matters as the authority specifies!2. 
However, if it appears to him that his report would contain information which 
in the public interest ought not to be disclosed or is not needed for the discharge 
by the authority of its functions, he may request the authority to refer the 
requirement to the Secretary of State, in which case the requirement is of no 
effect unless confirmed by the Secretary of State!3, 

In the Metropolitan Police District, some of the functions relating to the 
maintenance of the police force, including the acquisition of premises, which in 
other areas fall on the police authority, are discharged by the Receiver for the 
Metropolitan Police District and not by the Secretary of State as police 
authority!4. However, the Secretary of State has power to issue directions to the 
receiver and to order payments to be made out of the Metropolitan Police 
Fund!®. He may also give directions to the Commissioner of Police of the 
Metropolis as to duties to be performed by him in connection with the 
administration of the Metropolitan Police?®. 


For the meaning of “police authority”, see para. 225, note 2, ante. 

“Police force” means the force maintained by any of the police authorities mentioned in the 

Police Act 1964, Sch. 8 (see paras. 225-228, ante): s. 62 (c). This definition is applied generally 

by the Interpretation Act 1978, ss. 5, 22 (1), Sch. 1, Sch. 2, para. 4 (1) (b). 

3 Police Act 1964, s. 4 (1). For that purpose it must exercise the powers conferred on a police 
authority by the Police Act 1964: s. 4 (1). 

4 A-G for New South Wales v Perpetual Trustee Co Ltd [1955] AC 457 at 478-480, 489, [1955] 1 
All ER 846 at 851, 852, 857, PC; Fisher v Oldham Corpn [1930] 2 KB 364 at 372, [1930] All ER 
96 at 102; R v Metropolitan Police Comr, ex parte Blackburn [1968] 2 QB 118 at 135, 136, [1968] 
1 All ER 763 at 769. See also para. 246, note 2, post. 

s Police Act 1964, s. 4 (3). In relation to a police area (defined in para. 225, note 2, ante), “police 
purposes” includes the purposes of special constables, police cadets and police civilian 
employees: s. 64 (1). As to the Secretary of State, see para. 225, text to note 3, ante. Certain 
police buildings are exempt from the payment of rates: see RATING. As to county police 
authorities, see para. 227, ante, and as to combined police authorities, see para. 228, ante. 

6 I.e. regulations made under ibid., Part II (ss. 28—43): see paras. 259, 263, post. 

7 Ibid., s. 4 (4). 

8 Ibid., s. 10 (1); Local Government Act 1972, s. 272 (1), Sch. 30. Expenditure of a county 
council under this provision is treated as police authority expenditure: Police Act 1964, s. 10 
(3); Local Government Act 1972, Sch. 30. 

9 Police Act 1964, s. 11; Local Government Act 1972, Sch. 30. Arrangements must be made, 
whether by standing orders or otherwise, to enable this to be done: Police Act 1964, s. 11. 

10 As to chief constables, see ibid., s. 5, and para. 231, post. The chief constable is the chief officer 
of police of a county or combined police force: see paras. 227, 228, ante. Section 12 applies to 
the City of London Police as if for references to the chief constable there were substituted 
references to the Commissioner of the City of London Police: s. 12 (4). 

71 lbid., s. 12 (1). 

e Bid. E 12) 

i3 Ibid., s- 12 (3): 


Noe 
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14 See para. 225, ante, and para. 240, post. 

1§ See the Metropolitan Police Act 1829, ss. 12, 16, and paras. 232, 233, 296, post. 

16 See ibid., s. 1; Justices of the Peace Act 1906, s. 5 (2), Schedule; Justices of the Peace Act 1968, 
s. 8 (2), Sch. 5, Part I; Administration of Justice Act 1973, ss. I (9) (a), 5, 19 (19), 20 Sea. Te 
para. 10, Sch. s, Part Il. 


231. Establishment and personnel functions. The police authority? for a 
county or combined force? has certain functions relating to establishment and 
personnel matters. 

Subject to the approval of the Secretary of State and any regulations made by 
him, the authority determines how many persons of each rank there are to be in 
its force and is empowered to appoint the chief constable*. After consultation 
with the chief constable, the authority must appoint the deputy chief constable 
and make appointments and promotions to the rank of assistant chief constable?. 
Acting with the approval of the Secretary of State, the police authority may call 
upon the chief constable, the deputy chief constable or an assistant chief 
constable to retire in the interests of efficiency®, but before seeking that approval 
it must give him an opportunity to make representations’. The police authority 
has certain disciplinary functions in relation to senior officers®. 


1 For the meaning of “police authority””, see para. 225, note 2, ante. 

2 As to county forces, see para. 227, ante, and as to combined forces, see para. 228, ante. 

3 Le. under the Police Act 1964, Part II (ss. 28-43) (see para. 264, post): s. 4 (2). As to the 
Secretary of State, see para. 225, text to note 3, ante. 

4 Ibid., s. 4 (2); Police (Appointment of Police Authorities and Chief Constables) Order 1973, 
S.I. 1973 No. 734, art. 5. As to numbers of police cadets, see para. 221, ante. The Secretary of 
State must not approve the appointment as first chief constable of a combined force any person 
other than the chief constable of a police force which ceases to exist on the formation of the 
combined force unless satisfied, having regard to the size and character of the combined force 
and any exceptional circumstances, that some other person should be appointed: Police Act 
1964, s. § (3). With the consent of the police authorities concerned, the same person may be 
appointed chief constable of more than one police force: s. 5 (2). Every appointment of a chief 
constable is subject to the approval of the Secretary of State, and no person may be appointed 
chief constable unless he has at least two years’ experience in some other police force in the 
rank of superintendent or a higher rank: Police Regulations 1979, S.I. 1979 No. 1470, reg. 15, 
which is expressed to be without prejudice to regs. 13, 14 (see para. 266, post). 

5 Police Act 1964, s. 6 (4). These appointments must be made with the approval of the Secretary 
of State and in accordance with the regulations: s. 6 (4). 

6 Ibid., ss. s (4), 6 (5). See also para. 261, post. 

7 Ibid., ss. 5 (5), 6 (5). The retirement date must be such as the authority specifies or such earlier 
date as the authority and the person retiring agrees: ss. 5 (6), 6 (5). 

8 See paras. 271 et seq., post. 


232. Functions relating to land. Where the police authority is a committee of 
a county council!, that council may acquire, either by agreement or com- 
pulsorily, any land required for the purpose of any function of the police 
authority?. 

A combined police authority?, unless it is constituted as a committee of a 
county council, has the same powers with respect to the acquisition of land for 
police purposes*, and the appropriation and disposal of land, as a county 
council. 

In relation to the Metropolitan Police®, all police property, together with 
property of metropolitan magistrates’ courts, is vested in the Receiver for the 
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Metropolitan Police District”. By building or otherwise, he may provide the 
accommodation required for the Metropolitan Police, the metropolitan magis- 
trates” courts and the probation system within the metropolitan stipendiary court 
area®. He may purchase such accommodation by agreement or, if so authorised 
by the Secretary of State, compulsorily, or take it on lease?. He may dispose of 
any property vested in him by sale or otherwise and may let any land not 
immediately required!" Any purchase, sale or lease?! is subject to the approval 
Gr tes Secretary OL state '=. 


1 See para. 227, ante. For the meaning of “police authority”’, sec para. 225, note 2, ante. 

2 See the Police Act 1964, s. 9 (1), (2), Sch. 1, para. 4; Local Government Act 1972, ss. 196 (4), 

272 (1). Sch. 30. Section 120 (3), (4), is applicd where acquisition is by agreement and s. 121 (3) 

where it is compulsory: see s. 196 (4), and LOCAL GOVERNMENT, vol. 28, paras. 1217, 1218. The 

Acquisition of Land (Authorisation Procedure) Act 1946 applies to a compulsory acquisition as 

if the Police Act 1964, s. 9 (2), had been in force immediately before the commencement of the 

Act of 1946, and a compulsory purchase order must be confirmed by the Secretary of State: 

Police Act 1964, s. 9 (2). See generally COMPULSORY ACQUISITION, vol. 8, paras. 10 et seq. As to 

the Secretary of State, see para. 225, text to note 3, ante. 

See para. 228, ante. 

For the meaning of “police purposes”, see para. 230, note $, ante. 

Police Act 1964, s. 9 (3); Local Government Act 1972, Sch. 30. The power of a combined 
police authority to acquire land compulsorily is not limited to land required for purposes 
explicitly specified in the statutes but extends to that requisite for the appropriate discharge of 
the authority's duties: Hazeldine v Minister of Housing and Local Government [1959] 3 All ER 
693, [1959] 1 WLR 1155, CA, which relates to houses for police officers. 

6 As tothe Metropolitan Police, sce para. 205, ante. 

7 See the Metropolitan Police Act 1829, s. 16; Metropolitan Police (Receiver) Act 1861, s. 5; 
Metropolitan Police Act 1886, ss. 2, 4, 6; Metropolitan Police Act 1887, s. 3; Metropolitan 
Police Courts Act 1897, s. 4. As to the receiver, see para. 240, post. As to the Metropolitan 
Police District, see para. 225, ante. 

8 See the Metropolitan Police Act 1886, s. 2; Metropolitan Police Courts Act 1897, $. 4; 
Metropolitan Magistrates’ Courts Act 1959, ss. 3 (1), 4 (3), Schedule. 

y Metropolitan Police Act 1886, s. 2; Acquisition of Land (Authorisation Procedure) Act 1946, 
s. 6, Sch. 4; Police Act 1964, s. 63, Sch. y. For the purposes of compulsory acquisition of land, 
the Acquisition of Land (Authorisation Procedure) Act 1946 applies to the receiver as it 
applies to local authorities: see s. 8 (1), and COMPULSORY ACQUISITION, vol. 8, para. 10, text and 
note 1. Any building, structure or work vested in and in the occupation of the Metropolitan 
Police is exempt from the provisions of the London Building Acts (sec PUBLIC HEALTH): 
London Building Acts (Amendment) Act 1939, s. 151 (1) (b). 

ro Metropolitan Police (Receiver) Act 1861, s. 5; Metropolitan Police Act 1887, s. 3. 

11 Le. made by the receiver under the Metropolitan Police Acts 1829 to 1884, or the Metropolitan 
Police Act 1886: s. 6. 
12 Ibid., s. 6; Metropolitan Magistrates’ Courts Act 1959, Schedule. 
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233. Financial functions. All receipts or expenditure of a police authority! 
which is a committee of a county council or of a combined police authority, 
other than one constituted as such a committee, must be paid into or out of the 
police fund?, that is to say, the county fund or the combined police fund?. 
Payment may not be made out of a police fund which is a county fund without 
the approval of the county council unless (1) the payment is required to give 
effect to certain regulations*; (2) it is required to satisfy any judgment or order of 
a court®; or (3) there is a statutory requirement! that it be made out of the police 
fund”. 

The expenses of the Metropolitan Police are met out of the Metropolitan 
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Police Fund’. Special constabulary and police cadet expenditure in the Metro- 
politan Police District is met similarly, subject to the approval of the Secretary 
of State?. Certain expenditure in connection with the metropolitan magistrates’ 
courts!°, the probation service within the inner London area!! and other matters 
is also met out of the Metropolitan Police Fund??. 

The expenses of the City of London Police are met out of the City of London 
Police Fund!3. It mainly comprises money levied and collected as part of the 
general rate!* but there are also contributions from other City sources. The 
treasurer of the fund is the City Chamberlain and the accounts in relation to the 
police must be laid annually before Parliament and the Common Council!>. 


1 For the meaning of “police authority”, see para. 225, note 2, ante. 

2 See the Police Act 1964, ss. 1 (1), 8 (1), Sch. 1, para. 4. For the meaning of “police fund”, see 
para. 225, note 4, ante. 

3 Ibid. Sch. 1, para. 3, Sch. 8. See paras. 227, 228, ante. An account of receipts and expenditure, 
called “the police account”, must be kept: s. 8 (3); Local Government Act 1972, s. 272 (1), Sch. 
30. In the case of a county police authority the account is treated for the purposes of Part VIII 
(ss. 147-178) as part of the accounts of the county council; and in the case of a combined police 
authority it must be audited in such manner as may be prescribed by the amalgamation 
scheme, which may apply all or any of the account and audit provisions of Part VIII (as to 
which see LOCAL GOVERNMENT, vol. 28, paras. 1292 et seq.): Police Act 1964, s. 8 (3); Local 
Government Act 1972, s. 196 (3). 

4 Police Act 1964, s. 8 (4) (a). The regulations referred to are regulations made under Part II 
(ss. 28—43) relating to the pay and conditions of service of members of police forces, special 
constables and police cadets: see paras. 210, 211, ante, and para. 263, post. 

s Ibid., s. 8 (4) (b). 

6 Le. by or under any enactment other than ibid., s. 8, including any part of the Police Act 1964. 

See e.g. the Police Pensions Regulations 1973, S.I. 1973 No. 428, reg. 79 (1) (see para. 301, 

post); Riot (Damages) Act 1886, s. 2 (1) (see para. 241, post); Dogs Act 1906, s. 3 (9) (see 

ANIMALS, vol. 2, para. 376); and the Police Act 1964, s. 20 (see para. 297, post). 

Ibid., s. 8 (4) (c). 

See the Metropolitan Police Act 1829, ss. 10, 12; Metropolitan Police (Staff Superannuation 

and Police Fund) Act 1931, s. 4; Police Pensions Act 1948, s. 3, Sch. 1, Part I; Police Act 1964, 

s. 64 (3), Sch. 10, Part I. As to the Metropolitan Police, see para. 205, ante. 

9 Police Act 1964, s. 56. As to the Metropolitan Police District, see para. 225, ante, and as to the 
Secretary of State, see para. 225, text to note 3, ante. 

10 See the Metropolitan Police Courts Act 1897, s. 1; Justices of the Peace Act 1949, s. 46 (2), Sch. 
e Jet JUL 

11 See the Metropolitan Magistrates’ Courts Act 1959, s. 3; Administration of Justice Act 1964, 
ss. 2, 38 (1); Powers of Criminal Courts Act 1973, ss. 47, 56 (1), Sch. 3, paras. 15, 16, 19 (1), 
Schr para MO: 

12 See e.g. the Road Traffic Regulation Act 1967, s. 24 (1), (6) (school crossing patrols: see para. 
237, post), and the provisions cited in note 6, supra. 

13 See the Police Act 1964, s. 62 (b), Sch. 8, and para. 226, ante. 

14 See the City of London (Union of Parishes) Act 1907, s. 15, and RATING. 

15 See the City of London Police Act 1839, ss. 91-93. 
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234. Borrowing powers. A combined police authority! has the same powers 
as a county council in relation to the borrowing of money for police purposes?. 

With the approval of the Secretary of State?, given with Treasury consent, the 
Receiver for the Metropolitan Police District? may borrow, on the security of 
the sums which he is authorised to raise by the issue of a precept3, any mone 
required for (1) acquiring any land or erecting any buildings®; or (2) the 
provision of any equipment the cost of which, in the opinion of the Secretary of 
State, ought to be spread over a period of years’. 
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1 As to combined police authorities, see para. 228, ante. 

2 Police Act 1964, s. 8 (2), Sch. 1, para. 4; Local Government Act 1972, s. 272 (1), Sch. 30. The 
Local Government Act 1972, Sch. 13, paras. 1-22 (see LOCAL GOVERNMENT, vol. 28, paras. 1281 
et seq.), apply to the borrowing of money: Police Act 1964, s. 8 (2); Local Government Act 
1972, 8. 272 (2). For the meaning of “police purposes”, see para. 230, note $, ante. 

As to the Secretary of State, see para. 225, text to note 3, ante. 

As to the receiver, see para. 240, post. 

See the Metropolitan Magistrates’ Courts Act 1959, s. 4 (2). 

bits (a) see paras 232 ante. 

Ibid., s. 4 (1) (b). The repeal of former provisions giving borrowing powers did not affect their 
Operation as respects money already borrowed under them: s. 4 (3). 
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235. Functions in relation to civilian staff. The police authority for any 
county or combined police area may employ civilians for police purposes!. In a 
county area or in a combined area for which the authority is a committee of a 
county council such civilians may alternatively be employed by the county 
council?. 

For superannuation purposes, civilians employed for police purposes in the 
Metropolitan Police District? are members of the metropolitan police civil 
stafts*. 


Police civilian staff are ineligible to serve on a jury5. 


1 Police Act 1964, ss. I (1), 10 (1). For the meaning of “police authority” and “police area”, see 
para. 225, note 2, ante, and for the meaning of “police purposes”, see para. 230, note 5, ante. 
As to the superannuation of persons employed under s. 10 (1), see the Superannuation Act 
1972, $. 7, and LOCAL GOVERNMENT, vol. 28, paras. 1145, 1169. 

2 Police Act 1964, ss. 3 (4), 10 (1), Sch. 1, para. 5; Local Government Act 1972, s. 272 (1), Sch. 
30. 

3 Le. persons employed under the Commissioner of Police for the Metropolis or the Receiver for 
the Metropolitan Police District whose salaries are paid out of the Metropolitan Police Fund: 
see the Superannuation (Miscellaneous Provisions) Act 1967, s. 15 (1) (a) (i). As to the 
commissioner, see para. 247, post, and as to the receiver, see para. 240, post. 

4 They are treated for superannuation purposes as if they were civil servants, pensions and other 
benefits being granted by the Secretary of State and paid by the receiver out of the 
Metropolitan Police Fund (as to which see para. 233, ante): see ibid., s. 15; Superannuation Act 
1972, ss. 14, 29 (2), (4), Sch. 7, para. 2 (1), Sch. 8. As to the Secretary of State, see para. 225, 
text to note 3, ante. 

S Unes Aves T074, 5 1. Sch. 1, Part I. 


236. Functions relating to traffic wardens. Outside the Metropolitan Police 
District!, a police authority? may appoint traffic wardens to discharge, in aid of 
the police, functions prescribed by the Secretary of State? in connection with the 
control and regulation of, and the enforcement of the law relating to, traffic 
(including foot passengers) or vehicles, and persons so appointed act under the 
direction of the chief officer of police but are deemed to be employed by the 
police authority?. 

In respect of traffic wardens employed in the Metropolitan Police District, the 
Commissioner of Police of the Metropolis discharges the traffic warden 
functions of a police authority® but traffic wardens appointed by him are treated 
as employed by the Receiver for the Metropolitan Police District®. 

The main functions of traffic wardens relate to parked cars, parking places and 
traffic control, but in the Metropolitan Police District and outside it where the 
police authority has relevant functions, they may be employed as school crossing 
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patrols’. For the purposes of their functions traffic wardens enjoy certain police 
powers®. : 

The statutory provisions relating to the acquisition of land for police 
purposes? apply to the acquisition of land for traffic warden purposes!° and 
traffic warden expenses are defrayed in the same manner as expenses incurred for 


police purposes!?. 


1 As to the Metropolitan Police District, see para. 225, ante. For the position in this district, see 
the text to notes s, 6, infra. 

2 As to police authorities outside the Metropolitan Police District, see paras. 226-228, ante. 

3 Road Traffic Regulation Act 1967, s. 81 (3): see the text and note 7, infra. They may not be 
employed to discharge other functions: s. 81 (3). As to the Secretary of State, see para. 225, text 
to note 3, ante. 

4 Ibid., s. 81 (1); Transport Act 1968, s. 131 (4). Insofar as the police authority determines, but 
not otherwise, the local government superannuation arrangements apply to traffic wardens: see 
the Road Traffic Regulation Act 1967, s. 81 (9); Superannuation Act 1972, s. 29 (2), SOLOS 
para. 69. 

s Road Traffic Regulation Act 1967, s. 81 (11) (a). 

6 Ibid., s. 81 (11) (c). 

7 See ibid., s. 81 (2), (3); Functions of Traffic Wardens Order 1970, S.I. 1970 No. 1958, art. 3 (1), 
Schedule. As to school crossing patrol functions of police authorities, see para. 237, post, and 
ROAD TRAFFIC. 

8 See the Road Traffic Regulation Act 1967, s- 81 (4), (44), (48); Transport Act 1968, s. 131 (6); 
Road Traffic Act 1972, s. 203 (1), Sch. 7; Functions of Traffic Wardens Order 1970, art. 3 
(2) (4); and ROAD TRAFFIC. l 

9 See para. 232, ante. 

10 See the Road Traffic Regulation Act 1967, s. 81 (7). 
11 See ibid., s. 81 (10), (11) (b). As to police expenses, see para. 233, ante. 


237. Functions relating to school crossing patrols. Arrangements may be 
made by a county council!, the Common Council of the City of London? or, in 
the Metropolitan Police District, by the Commissioner of Police of the 
Metropolis? for the patrolling of places where children cross roads on their way 
to or from school or between different parts of a school+. Such arrangements 
made by a county council may include an agreement with the police authority 
for the performance of school crossing patrol functions by that authority on 
terms specified in the agreement?. In the Metropolitan Police District, such 
school crossing patrol expenses are met out of the Metropolitan Police Fund as 
the Secretary of State may directó. 


1 See the Road Traffic Regulation Act 1967, s. 24 (2) (a); Local Government Act 1972, ss. 186 

(1), 2/2 (My Seas 10, MIA. 12 (10), Sem, 30 

See the Road Traffic Regulation Act 1967, s. 24 (2) (b). 

See ibid., s. 24 (2) (c). As to the Metropolitan Police District, see para. 225, ante. 

Ibid., s. 24 (1); Road Traffic Act 1974, s. 24 (2), Sch. 6, para. 7. See also EDUCATION, vol. 15, 

para. 173; and ROAD TRAFFIC. The council or commissioner must be satisfied as to the adequate 

qualifications of persons appointed to patrol, and must provide training: Road Traffic 

Regulation Act 1967, s. 24 (3). 

s Ibid., s. 24 (5); Local Government Act 1972, Sch. 19, para. 12 (2), Sch. 30. 

6 Road Traffic Regulation Act 1967, s. 24 (6). As to the fund, see para. 233, ante. As to the 
Secretary of State, see para. 225, text to note 3, ante. 
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238. Street collections. Certain authorities! may make regulations? with 
respect to the places where and the conditions under which persons may be 
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permitted in any strect or public place within its arca to collect money or sell 
articles for the benefit of charitable or other purposes?. 


1 Le. the Common Council of the City of London, the police authority for the Metropolitan 
Police District (i.e. the Secretary of State: sec para. 225, ante) and the council of each district: 
Police, Factories, &c. (Miscellaneous Provisions) Act 1916, s. 5 (1A); Local Government Act 
1972, $. 251 (2), Sch. 29, para. 22. However, any regulations made by a district council do not 
affect any part of its area which also falls within the area covered by the Metropolitan Police 
District: Police, Factories, Sc. (Miscellaneous Provisions) Act 1916, s. $ (1A); Local Govern- 
ment Act 1972, Sch. 29, para. 22. 

2 Regulations made under this provision must be confirmed by the Secretary of State (as to 
oe see para. 225, text to note 3, ante) before they come into operation (Police, Factories, 

c. (Miscellaneous Provisions) Act 1916, s. $ (1) proviso (a)), and do not apply to the selling of 
eee in the street in the ordinary course of trade (s. 5 (1) proviso (b)). “Street” includes any 
highway and any public bridge, road, lane, footway, square, court, alley or passage, whether a 
thoroughfare or not: s. s (4). 

3 Ibid., s. s (1); Local Government Act 1972, Sch. 29, para. 22. A person who acts in breach of 
the regulations made under this provision is liable on summary conviction to a fine not 
exceeding £25: Police, Factories, &c. (Miscellaneous Provisions) Act 1916, s. 5 (1); Criminal 
Law Act 1977, s. 31 (5)—(7). 


239. Civil defence. It is the function of every police authority! to train and 
equip for the purposes of civil defence? its police force and the special constables? 
appointed for its area‘. In carrying out these functions the police authority, other 
than the police authority for the Metropolitan Police District, must comply with 
any directions given by the Secretary of State”. 

Expenses incurred by an authority in the discharge of civil defence functions 
do not rank for police grant® but for civil defence grant, which amounts to 
reimbursement in full of certain expenses and of three-quarters of other 
expenses’. 


1 As to police authorities, see paras. 225 et seq., ante. 

2 Le. the forms of civil defence which are from time to time recognised by the Secretary of State 

as appropriate to be undertaken by a police force: see the Civil Defence (Police) Regulations 

TO SAS TOS ANO 252, reg: 3 (2): 

As to special constables, see paras. 208-210, ante. 

ASES ie Defence Act 1948, s. 2 (1), and WAR. 

s See ibid., s- 2 (1), (2); Civil Defence (Police) Regulations 1954, regs. 1, 2. In pursuance of this 
provision ee accommodation may be provided only to such extent as is necessary for 
enabling control of the police force and special constables to be carried on in war conditions: 
reg. 1 proviso. As to civil defence generally, see war. 

6 As to police grant, see para. 262, post. 

7 See the Civil Defence (Grant) Regulations 1953, S.J. 1953 No. 1777 (amended by S.I. 1967 No. 
1978; S.I. 1974 No. 69). The grant must be paid into the police fund: Civil Defence Act 1948, 
s. 3 (3); Police Act 1964, s. 64 (3), Sch. 10, Part I. 


Us 


240. Functions of the Receiver for the Metropolitan Police District. The 
Receiver for the Metropolitan Police District! is the treasurer of the Metro- 
politan Police Fund; and he is appointed by, and holds office at the pleasure of, 
the Crown?. He is constituted a corporation sole with perpetual succession and 
with capacity by his official name to acquire and hold property of every 
description?, to sue and be sued, to execute deeds using an official seal, to make 
leases, to enter into engagements binding upon himself and his successors and to 
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do all other acts necessary or expedient to be done in the execution of his duties‘. 
He is not personally liable for debts incurred or engagements entered into in his 
official capacityS. Whether he has the status of a Crown servant® is uncertain, but 
it is suggested that he has’. 

If the receiver is temporarily unable to act, by reason of absence or otherwise, 
the Secretary of State may by warrant appoint a person temporarily to act in his 
place, and the person so appointed is deemed for all purposes to be the receiver®. 

The receiver’s functions include some functions normally performed by a 
police authority, including functions relating to land and the borrowing of 
money”. 

The receiver’s banking accounts are kept at the Bank of England or other 
banks approved by the Secretary of State!®. Except insofar as he otherwise 
directs, all sums payable to the receiver must be paid into the Bank of England 
account!!, and that account may be drawn upon by such persons and in such 
manner as the Secretary of State directs!?. A receipt by a Bank of England 
cashier is a good discharge for a person making a payment into the account!?. 
All sums to the credit of the account are available to meet expenses authorised 
by any statutory provision, or by the Secretary of State, to be paid out of the 
Metropolitan Police Fund; and the Secretary of State may regulate the manner 
of withdrawals from, and payments into, the receiver’s other banking 
accounts! *, 

The receiver’s accounts must be made up to 31st March in each year and must 
be laid before Parliament within thirty days!5. In practice, they are audited by 
the Comptroller and Auditor General!*. 

For the purpose of meeting expenses falling on the Metropolitan Police Fund 
for which provision is not otherwise made, the receiver, with the consent of the 
Secretary of State, may issue precepts to rating authorities with areas falling 
wholly or partly within the Metropolitan Police District or, in the case of 
metropolitan police court and probation expenses, within the Metropolitan 
Police Court Area!”. Where the area of the rating authority is only partly within 
the Metropolitan Police District, the precept must be so issued as to secure that 
the rate is levied only on that part!9. Apart from money raised by precepts and 
receipts common to all police funds, the Metropolitan Police Fund is credited 
with various sums not paid in the case of other police forces!9. 

1 As to the Metropolitan Police District, see para. 225, ante. 

2 Metropolitan Police Act 1829, s. 10; Police Act 1890, s. 36 (repealed). The receiver’s salary is 
regulated by the Secretary of State with the approval of the Treasury and is paid out of money 
provided by Parliament: Metropolitan Police Act 1899, s. 1 (1). As to the Secretary of State, 
see para. 225, text to note 3, ante. The receiver is treated as a civil servant for superannuation 
purposes: Superannuation Act 1972, s. 1 (4), Sch. 1. 

See para. 232, ante. 

Metropolitan Police (Receiver) Act 1861, s. 1. 

Ibid: 

As to the status of Crown servants, see CONSTITUTIONAL LAW, vol. 8, para. 1106. 

See Metropolitan Police District Receiver v Tatum [1948] 2 KB 68, [1948] 1 All ER 612, which, so 
far as it relates to the receiver’s status, appears to be unaffected by Metropolitan Police District 
Receiver v Croydon Corpn, Monmouthshire County Council v Smith [1957] 2 QB 154, [1957] 1 All 
ER 78, CA; and see CONSTITUTIONAL LAW, vol. 8, para. 971. See also Treasury Determination 
dated 30th January 1896, S. R. & O. 1896 No. 17, in pursuance of which the Metropolitan 
Police Fund was treated as a “public fund” because it was administered by a public department. 
For the purposes of the Acquisition of Land (Authorisation Procedure) Act 1946 and the 


London Building Acts 1894 and 1930 the receiver is treated in the same way as a local 
authority: see para. 232, note 9, ante. 
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8 Metropolitan Police (Receiver) Act 1895, s. 1; Police Act 1964, s. 63, Sch. 9. A deputy is 
always appointed and, during any period of absence, he acts under a standing authorisation. 

o Sce paras. 230, 232, 233; 236, ante. 

10 Metropolitan Police Act 1829, s. 10; Metropolitan Police (Staff Superannuation and Police 
Fund) Act 1931, s. 4. The Bank of England account is styled “The Account of the Public 
Monies of the Receiver for the Metropolitan Police District” without reference to the name of 
the receiver for the time being: Metropolitan Police Act 1829, s. 10; Metropolitan Police 
(Receiver) Act 1861, s. 4. 

e a ss 8 

12 Metropolitan Police Act 1829, s. 10; Metropolitan Police (Staff Superannuation and Police 
Fund) Act 1931, s. 4. 

13 Metropolitan Police (Receiver) Act 1861, s. 8. 

14 Metropolitan Police Act 1829, s. 10; Metropolitan Police (Staff Superannuation and Police 
Fund) Act 1931, S. 4. 

15 Metropolitan Police Act 1829, s. 11; Metropolitan Police (Receiver) Act 1867, s. 1. The 
Secretary of State may require accounts to be made up at shorter intervals: Metropolitan Police 
INGE 1320), TT. 

16 Ibid., s. 11; Exchequer and Audit Department Act 1866, s. 5. The Secretary of State may direct 
the accounts to be audited by other persons: Metropolitan Police Act 1829, s. 11. As to the 
Comptroller and Auditor General, see CONSTITUTIONAL LAW, vol. 8, para. 1372. 

17 See the Local Government Act 1948, s. 121; Local Government Act 1958, Sch. 9; Adminis- 
tration of Justice Act 1964, Sch. 5; General Rate Act 1967, ss. 11, 12, 14 (2), Sch. 14, Part I; and 
RATING. 

18 Local Government Act 1948, s. 121 (2). Section 121 (3) proviso has no practical effect since the 
boundaries of the metropolitan police court area are those of rating authorities: see the 
Administration of Justice Act 1964, ss. 2, 9, and MAGISTRATES, vol. 29, paras. 228, 269. 

19 See the Police Act 1909, s. 1 (contribution out of money provided by Parliament in respect of 
imperial and national services); Powers of Criminal Courts Act 1973, s. $1 (3) (a) (probation 
service grant: see CRIMINAL LAW, vol. 11, para. 528); Justices of the Peace Act 1979, s. 59 (court 
expenses: cf. MAGISTRATES, vol. 29, para. 513); Dogs Act 1906, s- 3 (9), (10) (receipts in respect 
of detention and maintenance of dogs: see ANIMALS, vol. 2, para. 376); Road Traffic Act 1960, 
s. 159 (3) (fees for public service vehicle driver licences: see ROAD TRAFFIC). 


(ii) Functions in respect of Riot Damage 


241. Compensation for damage by riot. There is statutory provision for the 
compensation of persons! who sustain loss as a result of property being injured, 
stolen or destroyed by riotous persons?. Compensation is payable out of the 
police fund for the police district in which the property is situate’, or, where 
property at sea is involved, out of the police fund for the nearest police district’. 
In relation to a district for which the police authority is a committee of a county 
council, the compensation authority is that council’; in relation to the Metro- 
politan Police District, it is the receiver for that district; and in relation to any 
other district, it is the police authority’. 


1 “Person” includes a body of persons, corporate or unincorporate: Riot (Damages) Act 1886, 
5 Op 

2 See ibid., s. 2 (1); Police Act 1964, s. 63, Sch. 9; and paras. 242 et seq., post. 

3 For the meaning of “police fund”, see para. 225, note 4, ante, and for the meaning of “police 
district”, see para. 225, note 2, ante. Those definitions are applied by the Riot (Damages) Act 
1886, s. 9; Police Act 1964, Sch. 9. 

4 See the Merchant Shipping Act 1894, s. 515; and the Aircraft (Wreck and Salvage) Order 1938, 

S. R. & O. 1938 No. 136, art. 2, which applies these provisions to aircraft. 

Riot (Damages) Act 1886, s. 9 (a); Local Government Act 1972, s. 272 (1), Sch. 30. 

Riot (Damages) Act 1886, s. 9 (b). As to the receiver, see para. 240, ante. 

7 Ibid., s. 9 (c). As to police authorities, see paras. 225-228, ante. 
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242. Circumstances giving rise to compensation. Compensation 1s payable 
to a person! suffering loss by riot damage? where a house, shop or building? has 
been injured or destroyed or property in it has been injured, stolen or destroyed, 
or certain machinery, engines or erections used in agriculture, manufacturing or 
quarrying* have been injured or destroyed by persons riotously and tumultu- 
ously assembled together?. 

Compensation is similarly payable to the owner in respect of damage to a 
vessel or aircraft, or its cargo, which, being wrecked, stranded or in distress, is 
plundered, damaged or destroyed by such persons?. 

For there to be a riot, at least three persons must be involved and they must 
have a common purpose; the execution or inception of that purpose must be 
proved; there must be proof of an intent on the part of the persons involved to 
help one another, by force if necessary, against any persons opposing the 
execution of their common purpose; and the use of force or violence in 
connection with the common purpose must be proved and it must be such as to 
alarm at least one person of reasonable firmness and courage’, although direct 
evidence of this is possibly unnecessary®. Compensation is only payable where 
the persons involved are not only riotously but also tumultuously assembled, so 
these are cumulative requirements’. | 


1 For the meaning of “person”, sec para. 241, note 1, ante. l 

2 Where a church or chapel is damaged the clam may be made by the churchwardens, 
chapelwardens or, if none, the persons having its management or in whom the legal estate is 
vested: Riot (Damages) Act 1886, s. 7 (a). Where a school, hospital, public institution or public 
building is damaged the claim may be made by the persons having control of it or in whom 
the legal estate 1s vested: s. 7 (b). Payment to such persons discharges the liability of the 
compensation authority (defined in para. 241, ante) but is without prejudice to the right of any 
person to recover the compensation from the persons to whom it is paid: s. 7; Police Act 1964, 
s 63 Oo Chins 

3 “House, shop or building” includes any premises appurtenant to the building: Riot (Damages) 
Act 1886, s. 9. 

4 Sce ibid., s. 6 (b); Merchant Shipping Act 1894, s. 745, Sch. 22. This provision covers also a 
bridge, waggonway or trunk for conveying minerals or other products from any mine or 
quarry: Riot (Damages) Act 1886, s. 6 (b). 

SAIDAS S 2 (Ge 

6 See the Merchant Shipping Act 1894, s. 515; Aircraft (Wreck and Salvage) Order 1938, S. R. 
(tat), TORN NO ilo, ada De 

7 See Ford v Metropolitan Police District Receiver [1921] 2 KB 344. See also Field v Metropolitan 
Police Receiver [1907] 2 KB 853, DC; Munday v Metropolitan Police District Receiver [1949] 1 All 
ER 337; J. IW. Dwyer Ltd v Metropolitan Police District Receiver [1967] 2 QB 970, [1967] 1 All 
ER iost. It seems that a riot can take place on enclosed premises: Kamara v Director of Public 
Prosecutions [1974] AC 104 at 116, [1973] 2 All ER 1242 at 1248, HL, per Lord Hailsham of St 
Marylebone LC. See CRIMINAL LAW, vol. 11, para. 861. 

8 J. W. Dwyer Ltd v Metropolitan Police District Receiver [1967] 2 QB 970 at 977-979, |1967] 2 All 
ER 1051 at 1053, 1054; see also R v Sharp [1957] 1 QB 552 at 560, [1957] 1 All ER 577 at $79, 
CCA. 

9 J. W. Dwyer Ltd v Metropolitan Police District Receiver [1967] 2 QB 970, [1967] 1 All ER 1051. 


243. Claims for compensation. A claim for compensation for riot damage 
must be made to the compensation authority! of the district in which the injury, 
stealing or destruction took place?, and a claim made otherwise than in 
accordance with regulations made by the Secretary of State? may be excluded‘. 
A claim must be made in writing in a prescribed form5 and delivered to the 
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proper officer® of the county council or police authority concerned or to the 
Receiver for the Metropolitan Police District, where that council, authority or 
the receiver is the compensation authority’. Claims must be delivered within 
fourteen clear days after the day on which the happenings giving rise to them 
occurred®, except that, on application made in that behalf within that period, the 
compensation authority may for special cause extend the period for the delivery 
of a claim to forty-two days, and where an application for extension of time is 
refused the applicant may, within seven days of the refusal, appeal to the 
Secretary of State, whose decision as to whether the claim should be reccived is 
conclusive’. 

A claim must contain prescribed particulars!®. If so required by the com- 
pensation authority, a claimant must verify his claim by making a statutory 
declaration and by furnishing statutory declarations by other persons as to 
certain matters relevant to the claim; in any case, he must produce all such 
documents under his control as are needed to support his claim, deliver to the 
authority such copies of them or extracts from them as may be required, allow 
access to the premises and produce the property for injury to which the claim is 
made!!. 


1 For the meaning of “compensation authority”, see para. 241, ante. 

2 Riot (Damages) Act 1886, s. 3 (1); Police Act 1964, s. 63, Sch. y. 

3 Le. regulations made under the Riot (Damages) Act 1886, s. 3 (2). Copies of the regulations 
must be published in the London Gazette and copies must be supplied by compensation 
authorities at a charge not exceeding 24p for each copy: s. 3 (3); Decimal Currency Act 1969, 
s. 10 (1). See the Regulations under the Riot (Damages) Act 1886 as to Claims for 
Compensation, dated 1st October 1921, S. R. & O. 1921 No. 1536. These regulations are 
hereafter referred to as the Riot (Damages) Act 1886 Regulations 1921. References in these 
regulations to a police authority should be construed as references to a compensation authority, 
having regard to the amendments made to the Riot (Damages) Act 1886 by the Police Act 
1964, Sch. 9. 

4 Riot (Damages) Act 1886, s. 3 (2). As to the Secretary of State, see para. 225, text to note 3, 
ante. 

s For the prescribed form, see the Riot (Damages) Act 1886 Regulations 1921, reg. 3, Appendix. 

6 See ibid., reg. 1; Local Government Act 1972, s. 251, Sch. 29, para. 4. As to proper officers, see 
LOCAL GOVERNMENT, vol. 28, para. 1152. 

7 Riot (Damages) Act 1886 Regulations 1921, reg. 1. Where the compensation authority is a 
combined police authority it would seem appropriate that a claim should be delivered to the 
clerk of that authority. As to combined police authorities, see para. 228, ante. 

8 Ibid., reg. 2 

y Ibid., reg. 2, proviso. 

to Thus the claim must specify the claimant’s name and address, the day and hour of the 
happening giving rise to the claim, the nature and situation of the premises and the claimant’s 
interest in them, and the circumstances in which the happening took place in sufficient detail to 
show that it was committed by persons riotously and tumultuously assembled together: ibid., 
reg. 4. The claim must state separately the sums claimed under different heads (sce reg. $), 
itemising different heads with actual or estimated costs of repair etc. (see regs. 6, 7), and must 
state generally the supporting evidence which the claimant will offer (reg. 8). It must also 
specify any compensation to which the claimant is entitled from other sources: reg. 8. 

11 Ibid., reg. 9. 


244. Amount of compensation. Where a claim to compensation for riot 
damage has been made, the compensation authority! must inquire into its truth 
and, if satisfied, fix such compensation as appears to it just”. In fixing the 
amount, regard must be had to the conduct of the claimant, as respects the 
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precautions taken by him, his being a party or accessory to the riotous or 
tumultuous assembly, and any provocation offered to the persons assembled or 
otherwise?. 

Where a claim relates to both property belonging to the claimant and 
property not belonging to him, separate awards of compensation may be made 
in respect of the several properties’. 

Any amount received by the claimant by way of insurance or otherwise to 
recoup him in whole or in part for his loss, to the extent that it does not exceed 
the compensation fixed, must be deducted from it and paid not to the claimant 
but to the insurer or other person who recouped him; and an insurance policy 
continues in force as if no payment had been made under it. The position is 
similar where the claimant has been recouped otherwise than by a monetary 
payment, the value of the benefit received by him being equated with such a 
payment?. No costs are allowed to any claimant®. 

Where compensation has been fixed or recovered in an action against the 
compensation authority’, the authority must pay the compensation out of the 
police fund®, together with all costs and expenses payable by the authority in or 
incidental to the execution of the statutory provisions?. 


1 For the meaning of “compensation authority”, see para. 241, ante. 

2 Riot (Damages) Act 1886, s. 3 (1); Police Act 1964, s. 63, Sch. 9. 

3 Riot (Damages) Act 1886, s. 2 (1). As to the difference between ‘‘riotous or tumultuous” and 
“riotously and tumultuously” in s. 2 (1), see J. W. Dwyer Ltd v Metropolitan Police District 
Receiver [1967] 2 QB 970 at 978-980, [1967] 2 All ER rosi at 1054, 1055. 

4 See the Riot (Damages) Act 1886 Regulations 1921, reg. 10. As to these regulations, see para. 
243, note 3, ante. Provision may be made to ensure that the claimant pays the money over to 
the proper person: see reg. 10. 

5 Riot (Damages) Act 1886, s. 2 (2); and see Rance v Hastings Corpn (1913) 136 LT Jo 177, and 
INSURANCE, vol. 25, para. 524. 

6 Riot (Damages) Act 1886 Regulations 1921, reg. 11. 

As to actions, see para. 245, post. 

As to the meaning of “police fund”, see para. 241, note 3, ante. 

Riot (Damages) Act 1886, s. 5 (1); Police Act 1964, Sch. 9. 
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245. Action to recover compensation. A claimant aggrieved by the refusal 
or failure of the compensation authority! to fix compensation for riot damage, 
or by the amount fixed, may bring an action against the authority to recover 
compensation in respect of all or any of the matters within his claim up to the 
amount mentioned in it?. If the compensation claimed in the action does not 
exceed £100, the action must be brought in the county court3. Proceedings 
must be brought within six years of the date on which the cause of action 
occurred’, that is to say, of the date on which the compensation authority 
refused or failed to fix compensation or fixed it otherwise than to the claimant’s 
satisfaction). 


1 For the meaning of “compensation authority”, see para. 241, ante. 

2 Riot (Damages) Act 1886, s. 4 (1); Police Act 1964, s. 63, Sch. 9. If he fails to recover any 

compensation or an amount exceeding that fixed by the authority he must pay the authority’s 

costs as between solicitor and client: Riot (Damages) Act 1886, s. 4 (1); Police Act 1964, Sch. 9. 

Riot (Damages) Act 1886, s. 4 (2). 

4 Limitation Act 1939, s. 2 (1) (d); Limitation Amendment Act 1980, s. 13 (2), Sch. 2. From 1st 
May 1981 these provisions are replaced by the similar provisions of the Limitation Act 1980, 
SO (Meson yl 

$ Jarvis v Surrey County Council [1925] 1 KB 554; see LIMITATION OF ACTIONS, vol. 28, para. 657. 
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(3) CHIEF OFFICERS OF POLICE AND THEIR 
FUNCTIONS 


246. Chief officers of county and combined police forces. The direction 
and control of a county or combined police force! is vested in the chief 
constable, that is to say the chief officer of police?. In every such force there must 
be a deputy chief constable’, who has all the powers and duties of the chief 
constable* if the chief constable is absent, incapacitated or suspended from duty 
or if the office of chief constable is vacant®, but the deputy may not so act for 
more than three months without the consent of the Secretary of State”. The 
establishment of any such police force may include one or more assistant chief 
constables®. 

If the chief constable of a police force which ceases to exist in consequence of 
an amalgamation scheme? is not appointed chief constable or other member of 
the successor force!® as from the date of transfer!!, he becomes a member of that 
force on that day!?, but ceases to be such a member at the expiration of three 
months unless he has then accepted and taken up an appointment in that force!?. 


1 As to county police forces, see para. 227, ante, and as to combined police forces, see para. 228, 

ante. 

Police Act 1964, ss. 5 (1), 62 (b), Sch. 8. In relation to a police area (defined in para. 225, note 

2, ante) “chief officer of police” means the officer mentioned in Sch. 8, col. 3: s. 62 (b); 

Interpretation Act 1978, s. 25 (1), Sch. 3. This definition is applied generally by ss. 5, 22 (1), 

Sch. 1, Sch. 2, para. 4 (1) (b). See further paras. 247, 248, post. 

3 Police Act 1964, s. 6 (1). As to the appointment of chief constables and deputy chief constables, 
see para. 231, ante. 

4 As to chief constables, see para. 249, post. 

5 Police Act 1964, s. 6 (1) (a). 

6 Ibid., s. 6 (1) (b). 

7 Ibid., s. 6 (1). As to the Secretary of State, see para. 225, text to note 3, ante. The provisions of 
s. 6 (1) are in addition to and not in substitution for any other enactment providing for the 
exercise by another person of the powers of the chief constable under that enactment: s. 6 (2). 

8 Ibid., s. 6 (3). 

9 Le. a scheme under ibid., Part I (ss. 1-27). As to amalgamation schemes, see para. 255, post. 

to “Successor force” in relation to a police force which ceases to exist in consequence of any order 
means a force to which members of that police force are transferred by virtue of the order: 
ibid., s. 58 (7). 

11 “Date of transfer” means the date as from which the members referred to in note 10, supra, are 
transferred to the successor force: ibid., s. 58 (7). 

12 Ibid.,s. 58 (1). If there is more than one successor force, he becomes a member of whichever is 
provided for by the order: s. 58 (1). While he is a member of that force he holds the rank of 
assistant chief constable, but for pay, pension and other service purposes is treated as if he 
remained chief constable of his earlier force: s. 58 (2), which is expressed to be subject to s. s 
(1) (see para. 249, note I, post). For the purposes of s. 4 (2) (see para. 231, ante), no account is 
to be taken of s. 58 (2). See also s. 58 (4); Police Pensions Act 1976, s. 13 (1), Sch. 2, para. 5. As 
to the position of a chief constable engaged for a period of overseas service (defined in para. 
316, note 3, post) or central service (defined in para. 261, note 17, post) whose force ceases to 
exist before the end of that service, see the Police Act 1964, s. 58 (5). 

13 Ibid., s. $8 (3), which is expressed to be subject to regulations under Part II (ss. 28-43). He does 
not need to give notice of retirement in these circumstances: Police Regulations 1979, S.I. 1979 
No. 1470, reg. 18 (1), (2) (b). 
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247. The Commissioner of Police of the Metropolis. The Commissioner of 
Police of the Metropolis is the chief officer of the Metropolitan Policet. He is 
assisted by five assistant commissioners who are appointed by the Crown under the 
royal sign manual and hold office during pleasure?. Neither the commissioner 
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nor the assistant commissioners are attested as constables; nor are they 
members of the Metropolitan Police.” The salary of the commissioner is 
appointed by the Secretary of State and is paid out of money provided by 
Parliament?, and a sum not exceeding £1,200 a year towards the salaries of the 
assistant Commissioners may be paid out of money provided by Parliament, the 
remainder being paid out of the Metropolitan Police Fund‘. 

Under the control of the commissioner, the assistant commissioners perform 
such duties in the execution of the Metropolitan Police Acts? as may from time 
to time be directed by regulations made by him with the approval of the 
Secretary of State. Anything which any pre-1856 enactment requires or 
authorises one of the commissioners to do may be done by one of the assistant 
commissioners nominated by the Secretary of State for the purpose’. 


1 Police Act 1964, s. 62 (b), Sch. 8. As to the Metropolitan Police, see para. 225, ante. Originally 

two justices of the peace were appointed to govern and administer the force: Metropolitan 

Police Act 1829, s. 1. They were later styled “the Commissioners of Police of the Metropolis”: 

Metropolitan Police Act 1839, s. 4 (repealed). Provision was then made for a single 

commissioner (Metropolitan Police Act 1856, ss. 1, $ (repealed)), and he and the assistant 

commissioners ceased to be ex officio justices of the peace in consequence of the Administration 

of Justice Act 1973, s. 1 (9). 

See the Metropolitan Police Act 1829, s. 1; Metropolitan Police Act 1856, s. 2; Metropolitan 

Police Act 1933, s- 1; Administration of Justice Act 1973, ss. 1 (9), 5, Sch. 1, para. 10, Sch. 5, 

Part II. For pension purposes they are treated as members of the Metropolitan Police: see para. 

300, post. 

3 Metropolitan Police Act 1899, s. 1 (1). As to the Secretary of State, see para. 225, text to note 
3, ante. 

ASEOS): 

s “The Metropolitan Police Acts” is not defined, but the following enactments may be cited 
together as the Metropolitan Police Acts 1829 to 1963: the Metropolitan Police Act 1829; 
Metropolitan Police Act 1839; Metropolitan Police Act 1856; Metropolitan Police Act 1857 
(repealed); Metropolitan Police Act 1861 (repealed); Metropolitan Police (Receiver) Act 1861; 
Metropolitan Police Act 1864; Metropolitan Police (Recciver) Act 1867; Police Rate Act 1868 
(repealed); Metropolitan Police Act 1884 (spent); Metropolitan Police Act 1886; Metropolitan 
Police Act 1887, Metropolitan Police (Receiver) Act 1895 (see the Short Titles Act 1896, s. 2, 
Sch. 2); Metropolitan Police Courts Act 1897 (see s. 11); Metropolitan Police Act 1899 (see 
s. 2); Police Act 1909; Metropolitan Police (Staff Superannuation and Police Fund) Act 1931 
(see the Police Act 1946, s. 16 (2) (repealed)); Metropolitan Police Act 1933; Metropolitan 
Magistrates’ Courts Act 1959 (see s. $ (3)); and the London Government Act 1963, s. 76 (see 
Ss O (EN 

6 Metropolitan Police Act 1856, s. 6. 

7 Ibid., s. 7, which applics only in relation to statutory provisions which, as originally enacted, 
referred to one of the two commissioners appointed until 1856 (see para. 205, ante) 
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248. The Commissioner of Police for the City of London. The Commis- 
sioner of Police for the City of London is the chief officer of police for the City of 
London Policet. He is appointed by the Common Council? with the approval of 
the Sovereign, signified by the Secretary of State?. The Sovereign or the Court 
of Aldermen* may remove the commissioner for misconduct or other reasonable 
cause”. If the commissioner is absent, on account of illness or otherwise, the 
officer of the City of London Police next in authority may act in his place for 
such time as may be directed by the Lord Mayor and sanctioned by the 
Secretary of State®. The commissioner is not attested as a constable; nor is he a 
member of the City of London Police’. 


1 Police Act 1946, s. 62 (b), Sch. 8. As to the City of London Police, see para. 226, ante. 
2 As to the Common Council, see LONDON GOVERNMENT, vol. 29, paras. 44 et seq. 
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3 City of London Police Act 1839, s. 3. The commissioner was formerly sworn in as a justice of 
the peace under s. 6, but that provision was repealed by the Justices of the Peace Act 1968, s. 8, 
Sch. 5, Part II (repealed). As to the Secretary of State, sec para. 225, text to note 3, ante. 

4 As to the Court of Aldermen, sec LONDON GOVERNMENT, vol. 29, paras. 40 et seq. 

s City of London Police Act 1839, s. 3. 

© Monet. Se BS 

7 For pension purposes he is treated as a member of the City of London Police: sec the Police 
Pensions Act 1976, s. 11 (4) (a), and para. 300, post. 


249. General functions of chief officers of police. It is the duty of a chief 
officer of police to secure the preservation of the Queen’s peace and the 
enforcement of the law in his area, and he is responsible for the disposition and 
control of his force!. As respects such operational matters he acts on his own 
responsibility and may not be given instructions by either his police authority or 
a minister of the Crown?. 

In addition to this general duty and the specific functions mentioned 
elsewhere in this title?, chief officers have functions in relation to the control of 
street collections*, the issue of firearm certificates? and the registration of 
firearms dealers®, and a chief officer may object to the grant or renewal of 
certain permits and licences’. He also has functions relating to public order®. 


1 Rv Metropolitan Police Comr, ex parte Blackburn [1968] 2 QB 118 at 135, 136, [1968] 1 All ER 

763 at 769, CA. A county or combined police force is under the direction and control of the 

chief constable: Police Act 1964, s. § (1). As to the general functions of constables, see para. 

320, post. As to collaboration agreements and mutual aid, see para. 265, post. 

R v Metropolitan Police Comr, ex parte Blackburn [1968] 2 QB 118 at 135, 136, [1968] 1 All ER 

763 at 769, CA. See also R v Metropolitan Police Comr, ex parte Blackburn (No. 3) [1973] QB 

241, [1973] 1 All ER 324, CA. Orders and regulations issued by the Commissioner of Police of 

the Metropolis under the Metropolitan Police Act 1829, s. 5, require the approval of the 

Secretary of State, but s. 5 is concerned exclusively with administrative and not with 

operational matters. The statutory authority for operational orders is s. 4: see paras. 228, 230, 

ANT ante. 

3 Le. in paras. 250-253, post. 

4 See para. 238, ante, and ROAD TRAFFIC. 

5 See paras. 332 et seq., post. 

6 See paras. 338 et seq., post. 

7 See e.g. BETTING, vol. 4, paras. 59-66, 84—90, and INTOXICATING LIQUOR, vol. 26, paras. 30 et 
seq. 

8 Se the Public Order Act 1936, s. 1 (1) proviso (political uniforms), and s. 3 (processions), and 

CRIMINAL LAW, vol. 11, paras. 841, 848. 
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250. Functions in relation to personnel matters. Appointments to and 
promotions in a county or combined police force, otherwise than in the rank of 
assistant chief constablet, are made by the chief constable in accordance with 
regulations? made by the Secretary of State?. The chief constable also has 
functions relating to probationary service* and discipline”. 


I See para. 231, ante. 

2 Le. regulations made under the Police Act 1964, Part H (ss. 28-43) (see s. 33 (2) (b), and paras. 
263, 266, post). 

3 Ibid., s. 7 (2). As to the Secretary of State, see para. 225, text to note 3, ante. 

4 See para. 267, post. 

5 See para. 271 et seq., post. 


251. Provision of special police services. At the request of any person, a 
chief officer of police! may provide special police services at any premises or 
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locality in his police area?, subject to payment being made to the police 
authority?, or, as appropriate, to the Receiver of the Metropolitan Police 
District*, of charges on a scale determined by it or him. Special police services 
connote services outside the duty of a police force to provide sufficient 
protection for life and property without payment? and cover, for example, a 
police presence on private property on the occasion of a wedding reception or 
sporting event where that presence is not required by a breach of the peace or 
anticipated breach of the peace. 


For the meaning of “chief officer of police”, see para. 246, note 2, ante. 

For the meaning of “police area”, see para. 225, note 2, ante. 

For the meaning of “police authority””, see para. 225, note 2, ante. 

Police Act 1964, s. 15 (2). As to the receiver, see para. 240, ante. 

Ibid s Us (00): 

6 See Glasbrook Bros Ltd v Glamorgan County Council [1925] AC 270, HL. See also para. 330, post. 
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252. Functions of the Commissioner of Police of the Metropolis. In 
addition to the powers and duties of chief officers generally*, the Commissioner 
of Police of the Metropolis? has certain powers which outside the Metropolitan 
Police District? are often exercised by local authorities or justices of the peace. 

The commissioner is responsible for school crossing patrols* With the 
approval of the Secretary of State, he may grant a special order of exemption, or 
revoke or vary such an order, from the permitted hours for the sale and supply 
of intoxicating liquor in licensed premises and clubs in the Metropolitan Police 
District?. 

In the Metropolitan Traffic Area he licenses the drivers of public service 
vehicles’. He appoints cab standings in the Metropolitan Police District® and an 
assistant commissioner grants licences for taxi-cabs and drivers in that district and 
in the City of London?. 

The commissioner grants licences to street shoeblacks and appoints their 
standings!°. With the approval of the Secretary of State, he may make 
regulations as to the carrying on of business by costermongers, street hawkers 
and itinerant traders!!. He may also take proceedings if an unauthorised fair is 
held in the Metropolitan Police District!?. 

The commissioner licenses house to house collections in the Metropolitan 
Police District for charitable purposes'?. He may also make regulations for the 
routes to be observed, and for preventing obstructions in the streets, on the 
occasion of public processions, rejoicings and illuminations and may give 
directions for preventing obstruction outside royal palaces, public offices and 
theatres and other places of public resort and in any case where the streets may 
be thronged or liable to be obstructed!*. With the consent of the Greater 
London Council, he may make regulations providing for an experimental 
scheme of traffic control in the Metropolitan Police District!®. 

By written order, he may authorise a superintendent to enter places used for 
fighting or baiting animals!®. 

1 As to the powers and duties of chief officers of police generally, see para. 249, ante. 
2 As to the Commissioner of Police of the Metropolis, see para. 247, ante. 


3 As to the Metropolitan Police District, see para. 225, ante. 
4 See para. 237, ante. 
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s See the Licensing Act 1964, s. 74 (6) (b), and INTOXICATING LIQUOR, vol. 26, para. 337. As to 
the Secretary of State, see para. 225, text to note 3, ante. 

6 As to the Metropolitan Trattic ie see the Road Traffic Act 1960, s. 119, and ROAD TRAFFIC. 

7 See ibid., s. 144 (1), (2) (b); Transport Act 1980, s. 69, Sch. 1, Part I; and ROAD TRAFFIC. 

8 See the London Hackney Carriages Act 1850, s. 4, and ROAD TRAFFIC. 

9 See the Metropolitan Public Carriage Act 1869, s. 6, and ROAD TRAFFIC. 

10 See the Metropolitan Streets Act 1867, ss. 19, 20. There is a similar power to license 
messengers: see ss. 19, 20. 

11 Metropolitan Streets Act Amendment Act 1867, s. 1. Under this power the commissioner has 
made regulations dated 28th December 1869, which apply up to a radius of 6 miles from 
Charing Cross, excluding the City of London. 

12 See the Metropolitan Police Act 1839, s. 39, and MARKETS AND FAIRS, vol. 29, para. 667. 

13 See the House to House Collections Act 1939, s. 2 (1A) (added by the Local Government Act 
1972, s. 251, Sch. 29, para. 23 (2)), and CHARITIES, vol. s, para. 863, note 1. Outside the 
Metropolitan Police nine the licensing authority is the district council or, in the City of 
London, the Common Council: see the House to House Collections Act 1939, s. 2 (1A) (as so 
added). As to regulations governing house to house collections, see CHARITIES, vol. 5, paras. 860 
et seq. 

14 Metropolitan Police Act 1839, s. 52. He may also make regulations restricting the days, hours 
and routes for driving cattle in specified portions of the Metropolitan Police District (see the 
Metropolitan Market Act 1857, s. 18), and may give orders for regulating the passage of vessels 
on any occasion when large crowds may assemble (see the Port of London (Consolidation) Act 

1920, s. 287). As to the preservation of public order on the occasion of processions, see the 
Public Order Act 1936, s. 3, and CRIMINAL LAW, vol. 11, para. 848. 

1§ See the Road Traffic Regulation Act 1967, s. 11 (1), (8), and ROAD TRAFFIC. 

16 See the Metropolitan Police Act 1839, s. 47. 


253. Functions of the Commissioner of Police for the City of London. 
Like the Commissioner of Police of the Metropolis, the Commissioner of Police 
for the City of London has certain special powers’. 

With the approval of the Lord Mayor he may grant, vary or revoke special 
orders of exemption under the Licensing Act 1964 as respects licensed premises 
and clubs in the City?. 

He has similar powers to those of the Commissioner of Police of the 
Metropolis to make regulations and to give directions as to the routes to be 
observed and for preventing obstruction on the occasion of public processions? 
and, with the consent of the Greater London Council, may make regulations 
providing for an experimental traffic scheme in the City of Londont. He is 
empowered to appoint standings for hackney carriages?. 

The commissioner may by order in writing authorise a superintendent to 
enter places used for fighting or baiting animals and gaming houses®. 


1 As to the City of London Police, see para. 226, ante. As to the powers of the Commissioner of 
Police of the Metropolis, see para. 252, ante. 

2 See the Licensing Act 1964, s. 74 (6) (b), and INTOXICATING LIQUOR, vol. 26, para. 337. 

3 See the City of London Police Act 1839, s. 22; City of London (Various Powers) Act 1956, s. 8 

(2), (3). Before making such regulations the commissioner must refer his proposals to the Court 

of Aldermen for consent unless this is impracticable, in which case the regulations must be 

reported to that court: s. 8 (4). On the application of the minister or churchwardens of a place 

of public worship, the commissioner may also make regulations as to the routes and conduct to 

be observed by persons driving vehicles or cattle during the hours of divine service: City of 

London Police Act 1839, s. 20. 

See the Road Traffic Regulation Act 1967, s. 11 (1), (8), and ROAD TRAFFIC. 

City of London (Various Powers) Act 1956, s. 9. 

6 City of London Police Act 1839, ss. 31, 32. 
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(4) FUNCTIONS OF THE SECRETARIO EE 


254. Functions generally. Most of the functions of the Secretary of State in 
relation to the police, other than as police authority for the Metropolitan Police 
District!, stem from the Police Act 1964. He is required to exercise his powers 
under the Act in such manner, and to such extent, as appears to him best 
calculated to promote the efficiency of the police?. 

The Secretary of State concerned is, in practice, the Secretary of State for the 
Home Department?. 


1 As to the Metropolitan Police District, see para. 225, ante. 

Police Act 1964, s. 28. As to the powers of the Secretary of State to secure co-operation 
between forces, see para. 265, post. 

3 See para. 225, text to note 3, ante. 


tu 


255. Amalgamation schemes. If it appears to the police authorities for two or 
more police areas! that it is expedient that those areas be amalgamated for police 
purposes”, they may submit to the Secretary of State a voluntary amalgamation 
scheme? and he may by order* approve the scheme?. Where no voluntary 
scheme satisfactory to the Secretary of State has been submitted and it appears to 
him that it is expedient in the interests of efficiency that such a scheme be made, 
he may by order make such amalgamation scheme as he considers expedient®. 

Before approving cr making a scheme, the Secretary of State must ascertain 
whether the constituent councils’? desire to request® that the combined police 
authority constituted by the scheme should be constituted as a committee of one 
of those councils rather than as a body corporate”. 

A scheme must make provision for (1) the establishment of a combined police 
authority and, unless that authority is a committee of a constituent council!®, a 
combined police fund for the payment of expenses!!; (2) the appointment of 
officers of the combined police authority!?; (3) the assessment and payment of 
contributions out of the appropriate county funds into the police fund!3; (4) the 
transfer of personnel including special constables and police cadets, except for the 
chief constables of the constituent forces!4; and (5) the transfer of property, 
rights and liabilities of the constituent authority or the use by the combined 
authority of any such property!?. The scheme may also provide for other 
incidental or consequential matters!®. A scheme comes into operation on such 
dates as are prescribed in it and different dates may be prescribed for the 
purposes of the provisions of the scheme relating to the constitution of the 
combined police authority and the performance by that authority of functions 
necessary to bring the scheme into full operation, and for other purposes of the 
scheme'?. 

An amalgamation scheme may be amended or revoked by a subsequent 
scheme!® approved or made by the Secretary of State??. 

Where the Secretary of State proposes to make an amalgamation scheme?0, he 
must give to the police authorities for the police areas proposed to be 
amalgamated notice of the general nature of the proposed scheme, specifying the 
period within which objection to it may be made?!. Where one of those 
authorities is a combined police authority, he must give the same notice to the 
council of each county comprised in the combined area??. If, within that period, 
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objection.1s made by a police authority or council to which notice has been given, 
the Secretary of State must cause a local inquiry into the objection to be held by 
a person appointed by him?3. The Secretary of State is then required to consider 
the report of the person holding the inquiry before determining whether to 
proceed with the scheme and, if so, subject to what modifications, if any?4. An 
order containing an amalgamation scheme must be laid before Parliament in 
draft together with the inquiry report, if any?°. 

Where by a local Act in force in an area which on amalgamation ceases to be 
a separate police area provision is made for conferring or imposing special police 
powers or duties, the local Act may be adapted in consequence of the 
amalgamation scheme by order made by the Secretary of State?®, but not so as 
to extend the area in which it operates?’. 


1 le. areas for which police forces are required by the Police Act 1964, s. 1, to be maintained (see 
para. 227, ante): s. 21 (1). For the meaning of “police authority” and “police area”, see para. 
225, note 2, ante. 

2 For the meaning of “police purposes”, see para. 230, note 5, ante. 

3 “Amalgamation scheme” means a scheme under the Police Act 1964, Part I (ss. 1-27), or the 
Police Act 1946 (repealed): Police Act 1964, s. 27. 

4 The order must be made by statutory instrument (ibid., s. 60 (1)) which may be amended or 
revoked by a subsequent order (s. 60 (2)). As to the Secretary of State, see para. 225, text to 
note 3, ante. Orders under this power, being local in effect, are not noted in this work, but see 
e.g. the Dyfed-Powys Police (Amalgamation) Order 1973, S.I. 1973 No. 1927. 

s Police Act 1964, s. 21 (1). 

6 Ibid., s. 21 (2). For the procedure for making amalgamation schemes under s. 21 (2), see s. 21 
(7), Sch. 3, and the text, infra. A draft of any statutory instrument to be made under s. 21 (2) 
must be laid before Parliament: s. 21 (8). 

7 “Constituent authority” means the police authority for an area which is combined by an 
amalgamation scheme and includes the council of the county, and “constituent council” means 
any such council: ibid., s. 27; Local Government Act 1972, s. 272 (1), Sch. 30. “Constituent 
area’ means a police area which is combined by an amalgamation scheme and in relation to an 
amending scheme includes the combined area constituted by the original scheme: Police Act 
LO GARES 2 

8 I.e. under ibid., s. 3 (4): see para. 228, ante. 

9 Ibid., s. 21 (6). As to combined police authorities, see para. 228, ante. 

10 Where the combined authority is a committee of a constituent council, the police fund is the 
appropriate county fund: see ibid., Sch. 1, para. 3, para. 233, ante, and see note 12, infra. 

It [bids, s) 21 (3) (a). 

12 Ibid., s. 21 (3) (b); Local Government Act 1972, Sch. 30. Where a combined police authority is 
constituted as a committee of a county council, then, notwithstanding anything in the Police 
Act 1964, s. 21 (3), and the provisions of Sch. 8 as to the police fund (see para. 225, note 4, 
ante), there may not be a combined police fund, but the police fund for the combined area is 
the local fund of the county, and the amalgamation scheme must make provision for 
contributions to be made from the local funds of the other areas in the scheme: Sch. 1, paras. 1, 
3; Local Government Act 1972, Sch. 30. 

13 Police Act 1964, s. 21 (3) (c). 

14 Ibid., s. 21 (3) (d). As to special constables, see para. 209, ante, and as to police cadets, see para. 
220, ante. An amalgamation scheme which came into operation before 1st April 1974 is valid 
even where it makes no provision with respect to the matters mentioned in heads (4) and (5): 
Police Act 1964 (Modification of Section 21) Order 1973, S.I. 1973 No. 840, reg. 3. 

15 Police Act 1964, s. 21 (3) (e). See also note 14, supra. Any provision made under s. 21 (3) (e) 
may be for transfer to the county council instead of to the combined police authority: Sch. 1, 
para. 6; Local Government Act 1972, Sch. 30. 

16 Police Act 1964, s. 21 (3). The transitional provisions set out in Sch. 4 have effect in relation to 
an amalgamation scheme under s. 21: s. 21 (7). 

y eko 5. 21 (5). 

18 As to the provisions which may be made by a subsequent scheme, see ibid., s. 22 (2); Local 
Government Act 1972, Sch. 30. 
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19 Police Act 1964, s. 22 (1). Section 21 and Schs. 3, 4, have effect in relation to any subsequent 
scheme: s. 22 (1). The authority which may submit an amended amalgamation scheme is the 
combined police authority constituted by the original scheme together with the police 
authority for any other police area which is to be included in the combined area under the 
scheme: s. 22 (3). Where the Secretary of State proposes to amend or revoke an amalgamation 
scheme he must give notice to those authorities: s. 22 (4). 

As to the transitional arrangements made in connection with amalgamation schemes on the 
reorganisation of local government by the Local Government Act 1972, see the Police Act 
1964, s. 23, Sch. 1, para. 7; Local Government Act 1972, s. 196 (6)-(9), Sch. 30. In particular 
s. 196 (9) provided that the Police Act 1964, Sch. 3, should not apply to an amalgamation 
scheme made under s. 21 (2) before 1st April 1974. 

Jo MLE, Winker Sek S Bu (He 
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22 Ibid., Sch. 3, para. 2; Local Government Act 1972, Sch. 30. o 

23 Police Act 1964, Sch. 3, para. 3. The person appointed must not be a police officer or an officer 
of a government department: Sch. 3, para. 3. The person appointed has usually been a Queen's 
Counsel. Witness summonses may be issued and evidence taken on oath (although this has not 
been customary), and persons acting in breach of the summons may be prosecuted and 
punished: see the Local Government Act 1972, ss. 250 (2), (3) (see LOCAL GOVERNMENT, vol. 28, 
para. 1385), applied by the Police Act 1964, Sch. 3, para. $; Local Government Act 1972, $. 272 
(2). 

24 Police Act 1964, Sch. 3, para. 4. 

25 IBI SAS ch para 6- 

26 Ibid., s. 24 (1). The order is made by statutory instrument (s. 6o (1)) which is subject to 
annulment in pursuance of a resolution of either House of Parliament (s. 24 (3)). 

27 Ibid., S PAA). : 


256. Local inquiries. In addition to his duty to hold a local inquiry where 
objection is duly made to a proposed amalgamation scheme!, the Secretary of 
State may cause a local inquiry to be held by a person appointed by him into 
any matter connected with the policing of any area?. The inquiry may be held 
either in public or in private, as the Secretary of State may direct’. Witness 
summonses may be issued and evidence taken on oath, and persons acting in 
breach of the summons may be punished*. The taxed costs incurred by any 
person for the purposes of the inquiry are met, if the Secretary of State so 
directs, out of the police fund or funds for the police areas to which the inquiry 
relates?, 

Where the report of the person holding the inquiry is not published, the 
Secretary of State must make known a summary of his findings and conclusions 
so far as this appears consistent with the public interest®. 


See para. 255, ante. 

Police Act 1964, s. 32 (1). As to the Secretary of State, see para. 225, text to note 3, ante. 

lol. s 2210) 

Sue Une Local Government Act 1972, s. 250 (2), (3) (see LOCAL GOVERNMENT, vol. 28, para. 
1385), applied by the Police Act 1964, s. 32 (3); Local Government Act 1972, s. 272 (2). 

Police Act 1964, s. 32 (5). 

nel. BP (d): 
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257. Reports etc. from chief officers. The Secretary of State may require any 
chief constable’ or the Commissioner of Police for the City of London? to submit 
to him a report on such matters as he may specify being matters connected with 
the policing of his area?. As soon as possible after the end of each calendar year 
every chief constable and the commissioner must submit to the Secretary of 
State the same report as that which he must submit* to his police authority?. 
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The chief officer of police of every police force must also submit to the 
Secretary of State particulars with respect to crime in the area, and the 
Secretary of State must cause a consolidated and classified abstract of information 
so received to be prepared and laid before Parliament’. 


1 As to chief constables, see the Police Act 1964, s. 5, and paras. 231, 249, antc, and as to the 
Secretary of State, see para. 225, text to note 3, ante. 

See ibid., s. 30 (3). As to the commissioner, see para. 248, ante. 

Ibid., s. 30 (1), (3). 

Le toa lola Sa (pus para 230 atc. 

Ibid., s. 30 (2), (3). For the meaning of “police authority”, sec para. 225, note 2, ante. 

See ibid., s. 54 (1), and para. 331, post. 

al. 54 (2). 
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258. Inspectors of constabulary. Her Majesty may appoint such number of 
Inspectors, known as “Her Majesty’s Inspectors of Constabulary”, as the 
Secretary of State with the consent of the Minister for the Civil Service may 
determine, and one of the persons so appointed may be appointed as chief 
inspector of constabulary!. 

It is the duty of the inspectors of constabulary to inspect, and report to the 
Secretary of State on the efficiency of, county and combined police forces and 
the City of London Police?. They must also carry out such other duties for the 
purpose of furthering police efficiency as the Secretary of State may from time 
KO tinier direct>. 

The inspectors of constabulary are paid such salary and allowances as the 
Secretary of State with the consent of the Minister for the Civil Service may 
deterinine=. 

The Secretary of State may appoint assistant inspectors of constabulary, and 
may appoint members of police forces to be staff officers to the inspectors of 
constabulary?. 

Neither the inspectors nor assistant inspectors of constabulary are eligible to 
serve on a jury®. 


1 Police Act 1964, s. 38 (1); Minister for the Civil Service Order 1968, S.I. 1968 No. 1656, art. 2 
(1) (e). The chief inspector of constabulary must each year submit to the Secretary of State a 
report in such form as the Secretary of State may direct, and the Secretary of State must lay a 
copy of the report before Parliament: Police Act 1964, s. 38 (4). As to the Secretary of State, 
see para. 225, text to note 3, ante. 

2 Ibid., s. 38 (2). As to these police forces, see paras. 226-228, ante. 

Ibid., s. 38 (3). As to the oversight of the complaints procedure, see para. 288, post. 

4 Ibid., s. 38 (s); Minister for the Civil Service Order 1968, art. 2 (1) (e). As to pension 
arrangements, see para. 300, post. 

5 Police Act 1964, s- 39 (1). Persons so appointed must be paid such salary and allowances as the 
Secretary of State may with the consent of the Minister for the Civil Service determine: s. 39 
(2); Minister for the Civil Service Order 1968, art. 2 (1) (e). As to pension arrangements, see 
para. 300, post. 

6 Juries Act 1974, S- 1, Sch. 1, Part I. 
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259. Functions of the Secretary of State relating to land and equipment. 
The Secretary of State exercises control over the provision of buildings, 
structures and premises, for police authority functions in this regard are 
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exercisable subject to his consent!. He is the confirming authority in relation to 
compulsory purchase orders in respect of land required for police purposes, and 
he may make regulations requiring police equipment to conform with pre- 
scribed requirements as to design and performance?. 


1 See the Police Act 1964, s- 4 (3), and para. 230, ante. As to the Secretary of State, see para. 225, 
text to note 3, ante. 

2 See ibid., s. 9 (2), and para. 232, ante. 

3 Ibid., s. 36. At the date at which this volume states the law, no such regulations had been 
made. 


260. Research and the provision of common services. The Secretary of 
State may set up bodies and take other steps for the purpose of undertaking 
research into matters affecting police efficiency!. He may provide and maintain, 
or may contribute towards the provision or maintenance of, a police college, 
district police training centres, forensic science laboratories?, wireless depots and 
such other organisations and services as he considers necessary or expedient for 
promoting police efficiency”. 


1 Police Act 1964, S- 42. 

2 A person in charge of, or employed in, a forensic science laboratory is not eligible to serve on a 
jury: Juries Act 1974, s. 1, Sch. 1, Part I. 

3 Police Act 1964, s. 41. 


261. Establishment and personnel functions. The Secretary of State! may 
require a police authority? to exercise its powers? to call upon the chief constable 
to retire in the interests of efficiency’. Before requiring the exercise of that 
power or approving the exercise of that or the similar power exercisable with 
respect to the deputy or an assistant chief constable?, the Secretary of State must 
give the officer concerned an opportunity to make representations to him®. 
Where representations are made, before approving the exercise of those powers, 
he may, and must before requiring the exercise of the power’ to call upon a 
chief constable to retire, appoint one or more persons to hold an inquiry and 
report to him®. The taxed costs of the officer concerned in connection with such 
an inquiry are met out of the police fund’. 

The Secretary of State has functions in respect of police disciplinary appeals!® 
and makes regulations relating to the maintenance of discipline!!. He may 
require that a complaint against a member of a police force be investigated by an 
officer of another force!?. 

He also makes regulations as to the emoluments and other conditions of 
service! and pensions of members of police forces!4, of special constables!5 and 
of police cadets!®. 

He is the pension authority for members of police forces seconded for certain 
central service!” under the Crown!8. 


1 As to the Secretary of State, see para. 225, text to note 3, ante. 

2 For the meaning of “police authority”, see para. 225, note 2, ante. 

3 Le. under the Police Act 1964, Part I (ss. 1-27): see s. 5 (4), and para. 231, ante. 
4 Ibid., s. 29 (1). As to chief constables, see s. 5, and paras. 231, 249, ante. 

5 See ibid., ss. 5) 6 (4), (5), and para. 231, ante. l 
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6 Ibid., s-20 (2). 

7 Le. the power under ibid., s. 29 (1). 

8 Ibid., s. 29 (3). At least one member of the inquiry must be a person who is not an officer of 
the police or of a government department: s. 29 (3). 

9 Ibid., s. 29 (4). For the meaning of “police fund”, see para. 225, note 4, ante. 

10 See tbid., s. 37, and paras. 285, 286, post. 

11 See ibid., s. 33 (2) (e), and paras. 263, 271, post. Before making such regulations he must 
consult the Police Advisory Board (as to which see para. 313, post): see s. 46 (3). 

12 See ibid., s. 49 (1), and para. 275, post. 

13 See ibid., s. 33, and paras. 263, 293-296, post. As to recommendations of and consultation with 
the Police Negotiating Board, see para. 312, post. 

14 See the Police Pensions Act 1976, s. 1, and para. 299, post. 

15 See the Police Act 1964, s. 34, and para. 210, ante. 

IS ban diparas 221 et scq, ante: 

17 “Central service” means temporary service under the Crown in connection with common 
services provided by the Secretary of State under ibid., s. 41 (see para. 260, ante), or of research 
and other services connected with the police or as a staff officer to the inspectors of 
constabulary (see para. 258, ante): s. 43 (5). 

18 Secondment to central service requires the consent of both the chief officer of the seconded 
member of a police force and his police authority: see ibid., s. 43 (1), (5). For the meaning of 
“chief officer of police”, see para. 246, note 2, ante, and for the meaning of “police authority”, 
see para. 225, note 2, ante. While seconded he is treated as if he were not a member of his force 
(s. 43 (1)), but he may be promoted in his absence (s. 43 (2)). On completion of the period of 
secondment, he has a right to revert to his force (s. 43 (1) (a)), and his length of service for pay 
purposes is determined as if he had been serving in that force during that period (s. 43 (1) (b)). 
He is also treated for disciplinary purposes as if during secondment he were a member of his 
force: s. 43 (3). As to pension arrangements, see para. 300, post. An officer on central service is 
not eligible to serve on a jury: Juries INGE MOLL lo Ty SEM. Tey Peer Tle 


262. The police grant. The Secretary of State?! may make grants in respect of 
expenses incurred for police purposes? (1) by any police authority? maintaining a 
county police force or combined police force*; or (2) by the Receiver for the 
Metropolitan Police District or by the Common Council of the City of 
London’. 

Grants payable must be of such amounts, be payable at such times in such 
manner and subject to such conditions, and be carried to such funds as the 
Secretary of State may determine with Treasury approval®. Subject to the 
provisions of the Police (Grant) Order 1966’, grants in respect of expenses 
incurred for police purposes by a police authority in respect of any year are paid 
into the police fund® and must be a sum equal to one-half? of the net 
expenditure for that year incurred by the police authority?. 

Payment of police grant is conditional upon the Secretary of State being 
satisfied that the police area in question is efficiently policed, that adequate co- 
operation is given to other police forces, that the police service is efficiently and 
properly maintained, equipped and administered, that the rates of pay and 
allowances are those prescribed or approved by him, and that any directions 
given by him under the Police Act 1964 have been complied with". 


1 As to the Secretary of State, see para. 225, text to note 3, ante. 

2 For the meaning of “police purposes”, see paras. 230, note $, ante. Any expenses incurred for 
the purposes of or in connection with the functions of a police authority under the Road 
Traffic Regulation Act 1967, ss. 81 (t)—(11), 107 (1), (5) (as amended: see ROAD TRAFFIC), must 
be treated for the purposes of the Police Act 1964, s. 31, as expenses incurred by that authority 
for police purposes: s. 31 (4); Road Traffic Regulation Act 1967, s. 110, Sch. 7, Sch. 8, para. 2. 
References in the Police Act 1964 to expenditure of a police authority or to expenses incurred 
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for police purposes by any police authority include references to expenditure under ss. 9, I 

(see paras. 230, 232, ante), by a county council: ss. 9 (4), 10 (3); Local Government Act 1972 

fe 272 (i), Sam 20: 

3 For the meaning of “police authority”, see para. 225, note 2, ante. 

4 Police Act 1964, s. 31 (1) (a); Local Government Act 1972, Sch. 30. As to county forces, se 
para. 227, ante, and as to combined forces, see para. 228, ante. A grant under s. 31 must b. 

treated as a grant made to a local authority for the purposes of determining rate support grants: 
sec the Local Government Act 1974, s. 1 (6) (b), and LOCAL GOVERNMENT, vol. 28, para. 1274. 

5 Police Act 1964, s- 31 (1) (b). As to the receiver, see para. 240, ante. As to the City of London 
Police, see para. 226, ante. 

6 Ibid., s. 31 (2). The power to make an order is exercisable by statutory instrument (s. 60 (1)), 

and any statutory instrument made under s. 31 is subject to annulment in pursuance of a 

resolution of either House of Parliament: s. 31 (3). Any such order may provide for the 

deduction from grants under s. 31 of such sums as may be determined by or under the order 

on account of expenditure of the Secretary of State under s. 41 (see para. 260, ante), or s. 44 

(see para. 311, post): s. 31 (2). See the Police (Grant) Order 1966, S.I. 1966 No. 223 (amended 

by S.I. 1967 No. 353; S.I. 1970 No. 1323; S.L. 1972 No. 1574; S.I. 1974 Nos. 1277, 2184). 

The Police Act 1964, s. 31 (2), also provides for defraying sums paid to the Police Council 
for Great Britain under s. 45, which was repealed by the Police Act 1969, s. 4 (8). The Police 
Council for the United Kingdom was established by s. 4 (1), which in turn was abolished by 
the Police Negotiating Board Act 1980, s. 1 (5): see now s. 1 (1), which established the Police 
Negotiating Board for the United Kingdom, and para. 312, post. There is no provision for any 
deduction from grant in respect of the expenses of the Police Negotiating Board. l 
As to this order, see note 6, supra. 

Le. in accordance with the Police (Grant) Order 1966, Sch. 1 (amended by S.I. 1970 No. 1323; 

S.I. 1972 No. 1574; S 1974 No. 2184). l 

9 As to the deductions to be made in the case of the City of London Police and the Receiver of 
the Metropolitan Police District, see ibid., arts. 3, 4 (amended by S.I. 1974 No. 2184). 

10 Ibid., art. 1 (1) (amended by S.I. 1974 No. 1277). Certain deductions are made in reckoning the 
net expenditure (see art. 1 (2) (amended by S.I. 1970 No. 1323)), and before paying the grant 
the Secretary of State must deduct a prescribed percentage of what he regards as the authority’s 
appropriate share of his expenditure under the Police Act 1964, s. 41, and s. 44 (see note 6, 
supra): Police (Grant) Order 1966, art. 1 (1) proviso (substituted by S.I. 1974 No. 1277). As to 
the percentage, sec art. 1 (1A) (added by S.I. 1974 No. 1277). 

11 Ibid., art. 2. If the Secretary of State is not satisfied on any of these matters, he may withhold 
the grant in whole or in part permanently or for such time as he may determine: art. 2. As to 
co-operation between police forces, see para. 265, post. 
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3. POLICE ORGANISATION 
(1) GENERAL 


263. Regulations for police forces. Subject to what follows, the Secretary of 
State! may make regulations as to the government, administration and con- 
ditions of service of police forces?. Among the matters for which the regulations 
may make provision are the ranks to be held by members of police forces3; their 
qualifications for appointment and promotion‘; periods of service on probation?; 
their voluntary retirement®; the maintenance of discipline in police forces”; the 
suspension of members of a police force from membership of that force and 
from their office as constable8; the maintenance of their personal records?; the 
duties which are or are not to be performed by them!9: the treatment as 


> 
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occasions. of police duty of attendance at meetings of the Police Federation’; 
hours of duty, leave, pay and allowances!?; and the issue, use and return of 
police clothing, personal equipment and accoutrements!3. 

The regulations may make different provision for different cases and circum- 
stances, and may authorise the Secretary of State to make provision for any 
purposes specified in the regulations!*, 

Under these powers the Home Secretary has made the Police Regulations 
19791”. 


= 


These functions of the Secretary of State are in practice performed by the Home Secretary: 


2 Police Act 1964, s. 33 (1). For the meaning of “police force”, see para. 230, note 2, ante. The 
power is exercised by statutory instrument (s. 60 (1), which is subject to annulment in 
pursuance of a resolution of either House of Parliament (s. 33 (6), which is applied to 
regulations for special constables (see para. 210, ante) by s. 34 (4) and to regulations for police 
cadets ae para. 221, ante) by s. 35 (2)). 

3 Ibid., oh (2) (a). See para. 264, post. 

4 Ibid. s 3 (2) (b). See paras. 266, 268, post. 

§ lllongl.. S 33 (@) (Qh See para. 267), post: 

6 Ibid., s. A (2) (d). See para. 269, post. 

7 Tbid., s. 33 (2) (e). See paras. 271 et seq., post. See also the Police Act 1976, s. 10 (1)-(5), and 


) 

) 

para. 271, post. 

8 Police Act 1964, s. 33 (2) (£). See para. 273, post. 

9 Ibid., s. 33 (2) (g). See para. 292, post. - 

to Ibid., s. 3 (2) (h). See paras. 319 et seq., post. 

11 Ibid., s. 33 (2) (i). See paras. 311 et seq., post. This includes attendance at meetings of any body 
cd by the Secretary of State for the purposes of s. 47 (see para. 314, post): s. 33 (2) (1). 

PASEA) SSS paras AOR, Bre. post. Regulations under s. 33 for regulating pay and 
allowances may be made with retrospective effect to any specified date, but this does not 
authorise pay or allowances payable to any person to be reduced retrospectively: s. 33 (4), 
which is applied to regulations for police cadets by s. 35 (2). 

a al. 33 (@) Woe 

14 Ibid., s. 33 (5), which is applied to regulations for special constables by s. 34 (4) and to 
regulations for police cadets by s. 35 (2). As to the rules governing sex and racial 
discrimination, see para. 298, post. 

1§ Le. the Police Regulations 1979, S.I. 1979 No. 1470 (amended by S.I. 1980 Nos. 405, 803, 
1455): see paras. 264 et seq., post. Nothing in these regulations applies to the government, 
administration or conditions of service of auxiliary policemen: reg. 7. “Auxiliary policeman” 
means a member of the first class of the police reserve (see para. 202, note s, ante), or (although 
there may be no remaining members) a member of the Police War Reserve or of the Women’s 
Auxiliary Police Corps: reg. s (1). 


264. Ranks and establishment of forces. The ranks of a police force are those 
of chief constable, assistant chief constable or commander, chief superintendent, 
superintendent, chief inspector, inspector, sergeant and constable’, although in 
the Metropolitan. Police other ranks may be adopted with the approval of the 
Secretary of State?. Depending upon the context, constable may connote 
either a member of a police force holding the rank of constable or a person 
holding the office of constable’. 

The authorised establishment? of the several ranks of a police force are subject 
to the approval of the Secretary of State and must be sufficient to provide for the 
carrying out of police duties under responsible supervision in each tour of duty?. 


1 Police Regulations 1979, S.I. 1979 No. 1470, reg. 9 (1). A reference to a superintendent in a 
statute enacted before the present hierarchy of ranks was established should not necessarily be 
construed as a reference to an officer holding that rank; in R v Birley etc, Kirkham Division of 
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Lancashire JJ (1891) 55 JP 88, DC, it was held that “superintendent of police of the district” in 
an chactment now repealed were not words of art. 

Police Regulations 1979, reg. 9 (2). As to the Metropolitan Police, see para. 225, ante. 

Thus in the Police Act 1964, s. 14 (see para. 265, post) and s. 51 (see para. 322, post), 
“constable” clearly has a wide meaning. As to the office of constable, see paras. 201 et seq., 
ante. 

4 See paras. 231, 261, ante. 

Police Regulations 1979, reg. 8. 


w 
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265. Co-operation between forces. If it appears to the chief officers of police! 
of two or more police forces? that any police functions can more efficiently be 
discharged by members of their forces? acting jointly, they may, with the 
approval of their police authorities*, make an agreement for that purpose”. 
Similarly, if it appears to two or more police authorities that there is 
advantage in any premises, equipment or other facilities being provided by them 
jointly for their forces, they may make an agreement for that purpose'. If it 
appears to the Secretary of State that any such collaboration agreement should 
be made, he may, after considering representations from the parties concerned, 
direct them to enter into such an agreement as he may specify’. 

Any expenditure incurred under a collaboration agreement must be borne in 
such proportions as the police authorities concerned agree or, in default of 
agreement, as the Secretary of State determines?. 

The chief officer of any police force may accede to an application from the 
chief officer of another police force for constables or other assistance to enable 
the other force to meet any special demand on its resources?. Where such 
satisfactory arrangements for mutual aid cannot be made, or cannot be made in 
time, and it appears to the Secretary of State expedient in the interests of public 
safety or order that a particular police force should be reinforced, he may direct 
the chief officer of any police force to provide such constables or other assistance 
for that purpose as may be specified in the direction!®. Constables so provided 
come under the direction and control of the aided chief officer". 

Where mutual aid is so provided!?, the aided police authority must make such 
payment to the other authority concerned as they agree or, in default of 
agreement, as may be provided in a subsisting general agreement between all 
police authorities or, in default of such a general agreement, as the Secretary of 
State may determine??. 

There are corresponding provisions governing mutual aid between a police 
force in England and Wales and the Royal Ulster Constabulary!*, 


1 For the meaning of “chief officer of police”, see para. 246, note 2, ante. 

2 For the meaning of “police force”, see para. 230, note 2, ante. 

3 This reference to members of a police force includes a reference to special constables (as to 
which see para. 209, ante) for the area for which the force is maintained: Police Act 1964, $. 13 
(6). 

4 For the meaning of “police authority”, see para. 225, note 2, ante. 

5 Police Act 1964, s. 13 (1). An agreement under s. 13 (1) or s. 13 (2) may be varied or 
determined by a subsequent agreement: s. 13 (4). 

6 Ibid., s. 13 (2). See also s. 13 (4), and note s, supra. 


7) Motta. E us (KE) 
lle, (NL 
9 Ibid.,s. 14 (1). 
10 Ibid. s. 14 (2): 
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It Ibid., s. 14 (3), which is expressed to apply notwithstanding s. 5 (1), for which sce para. 249, 
note 1, ante. Accordingly the aided chict officer may be vicariously liable under s. 48 (see para. 
203, ante) for Heg acts by an aiding constable. 

12 ennd e ibid., 

13 Ibid., s. 14. (4). 

14 See the Police Act 1969, s. 1 (1)-(3); Northern Ireland (Modification of Enactments—No. 1) 
Order 1973, S.L. 1973 No. 2163, art. 14 (2), Sch. 6. Where the Royal Ulster Constabulary 
provides assistance, a member of that force so provided comes under the direction and control 
of the aided chief officer (Police Act 1969, s. 3 (1) (a)), and has the powers and privileges that a 
member of the aided force has as a constable (s. 3 (1) (b)). As to payments for such aid, sce s. 3 
(2); Northern Ireland (Modification of Enactments —No. 1) Order 1973, Sch. 6. 


COIE USERS OF POLICE FOREES 


(i) Appointment, Promotion and Retirement 


266. Qualifications for appointment. Since a member of a police force holds 
the office of constable, a candidate for appointment to a police force must 
normally be a British subject or a citizen of the Republic of Ireland!. 

The qualifications for appointment as a regular policeman (that is as a career 
member of a police force) are prescribed by regulations?. A candidate must 
produce satisfactory references as to character? and provide all relevant infor- 
mation required of him*, have attained the age of eighteen years six months and, 
unless he has previous service as a member of a police force or is otherwise 
specially suited, be under the age of thirty (or forty if he has previous service in 
the armed forces or as a seaman)? and be certified to be of the appropriate 
medical standard? Candidates from outside the police service are normally 
appointed only in the rank of constable”, and candidates for such appointment 
must satisfy certain requirements as to height® and general education? Any 
candidate must be given a notice in terms approved by the Secretary of State 
drawing attention to the conditions of service contained in it!°. 

Disciplinary action!! may be taken against a member of a police force who 
knowingly or through neglect made any false, misleading or inaccurate 
statement in connection with his appointment!?. 

No person may be appointed the chief constable’? of a force unless he has had 
at least two years’ experience in some other force in a rank not lower than that 
of superintendent!?. 

Save as may be allowed! at the request of the candidate concerned, a person 
is not eligible for appointment in any rank in a force if he, or a relative included 
in his family!®, has certain business interests which are incompatible with 
membership of the force!”. 


See para. 203, text and note 18, ante. 

Le. the Police Regulations 1979, S.I. 1979 No. 1470, as to which sec para. 263, ante. 

Ibid., reg. 14 (1) (a). If he has served in any police force, the armed forces or the Civil Service, 
or as a seaman, he must also produce satisfactory proof of his good conduct while so serving: 
reg. 14 (1) (a), (2). 

4 See ibid., reg. 14 (1) (f). Such information may relate e.g. to his previous history or 
employment: reg. 14 (1) (f). 
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Ibid., reg. 14 (1) (b), (2). 

See ibid., reg. 14 (1) (c). E 

7 A candidate for appointment in the rank of sergeant or inspector must be qualified for 
promotion to that rank (see para. 268, post): ibid., reg. 14 (1) (e). “Sergeant” includes station 
sergeant and first class sergeant (CID) in the Metropolitan Police, and “inspector” includes 
chief inspector: reg. 5 (1). 

8 See ibid., reg. 14 (1) (d) (i), which prescribes a minimum height of 172 cm for a man and 
162 cm for a woman, unless the chief officer of police otherwise decides. These heights are just 
under 5 feet 8 inches and just under 5 feet 4 inches. 

y Thus he must pass a written or oral examination in reading, writing and simple arithmetic, or 

an examination of a higher standard, as the chief officer may prescribe: see ibid., reg. 14 (t) (d) 


Dir 


(11). 

10 Ibid., reg. 14 (1) (g). 

11 As to disciplinary proceedings, see paras. 271 et seq., post. 

12 Police (Discipline) Regulations 1977, S.I. 1977 No. $80, reg. 5, Sch. 2, para. 5 (d): Police 
(Discipline) (Senior Officers) Regulations 1977, S.I. 1977 No. 581, regs. 3, 4 (1). 

13 The appointment of a chief constable is subject to the approval of the Secretary of State: Police 
Regulations 1979, reg. 15. 

14 Ibid., reg. 15, which is expressed to be without prejudice to regs. 13, 14. “Superintendent” 
includes chief superintendent: reg. § (1). 

15 Le. by the chief officer (ibid., reg. 13 (1)), or, if the candidate is one for appointment as chief 
officer, the police authority (reg. 13 (2)). 

16 References to a relative included in his family are references to his spouse, parent, son, 
daughter, brother or sister: ibid., reg. 12 (6), applied by reg. 13 (1). 

17 See ibid., reg. 13 (1). A person has a business interest if he holds any office or employment for 
hire or gain (otherwise than in a police force) or carries on any business (reg. 12 (6) (a)); if a 
shop is kept or a like business carried on by his spouse (who is not separated from him) at any 
premises in the area or by any relative included in his family at the premises at which he resides 
(reg. 12 (6) (b)); or if the member or such a spouse or relative living with him holds or 
possesses a pecuniary interest in any licence or permit relating to liquor, refreshment houses, 
betting, gaming or places of entertainment in the area (reg. 12 (6) (c), (7)). 


267. Probation. In general, a person appointed a regular policeman in the rank 
of constable is on probation for the first two years of his service! unless he has 
transferred from another police force, having there completed his probationary 
service’. 

During his period of probation a constable’s services may be dispensed with at 
any time if the chief officer of police considers that the constable is not fitted, 
physically or mentally, to perform the duties of his office or that he is not likely 
to become an efficient or well conducted constable?. In such case the constable is 
entitled to a month's notice or a month’s pay in licu* A constable may, 
however, retire voluntarily on or before the date on which his services would 
otherwise be dispensed with*. 

A constable who is promoted in a police force to the rank of sergeantó must 
be on probation in that rank for a period of a year’, and a sergeant promoted to 
the rank of inspector must be on probation in that rank until he has completed a 
year’s service in that rank in the performance of ordinary police duty®. 


1 Police Regulations 1979, S.I. 1979 No. 1470, reg. 16 (2). With the approval of the Secretary of 
State, the chief officer of police may extend the probationary period in a particular case (reg. 16 
(2)), and with such approval he has discretion to reduce the probationary service so that the 
aggregate of all probationary periods served is not less than two years (reg. 16 (3) proviso (a)), 
although he may dispense with it altogether where the constable has completed his 
probationary service following a previous appointment to a police force (reg. 16 (3) proviso 
(b)). Where a constable has served not less than a year’s probation following a previous 
appointment to the same or another police force, he will generally be on probation for the first 
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year of his service as a constable in the same force: reg. 16 (3). The probationary period may be 

dispensed with where an auxiliary policeman (defined in para. 263, note 15, ante) has served for 

a period of not less than two years: reg. 16 (4). As to the reckoning of the probationary period, 

see reg. 16 (5). 

Ibid., reg. 16 (1). 

[battre 

Ibid.. reg. 17 (2). 

Sedes (3) (Aye 

In the Police (Promotion) Regulations 1979, S.I. 1979 No. 991, “sergeant” includes station 

sergeant and first class sergeant (CID): reg. 3 (1). 

7 lbid., reg. 7. For the purposes of calculating the year’s probation any period of temporary 
promotion under reg. 9 (1) (promotion of persons selected for Police Staff College special 
course) is disregarded: reg. 7 proviso. 

sie. ras m 
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268. Promotion. To be qualified for promotion, including temporary pro- 
motion!, to the rank of sergeant?, a constable must have passed the appropriate 
qualifying examination?, have completed two years’ service* and have com- 
pleted his probationary service?; and to be qualified for promotion, including 
temporary promotion®, to the rank of inspector, a sergeant must have passed the 
appropriate qualifying examination’ and have completed two years’ service in 
the rank of sergeant®. 

Promotion from one rank to another in a police force is by selection? but, in 
the Metropolitan Police, promotion may be by competitive examination!®. 
Special provisions also apply in the case of persons selected for a special course at 
the Police Statt College. 

A member of a police force who for a period is serving in the Royal Ulster 
Constabulary!?, on central service’? or overseas in a police corps or otherwise! 
and has a right of reversion to his force at the end of that period may be 
promoted in that force in his absence?*. 


Provided he is qualified for it, a constable or sergeant required to perform the duties of a 
higher rank may be promoted temporarily to the rank of sergeant or inspector, and any other 
member of a police force required to perform the duties of a higher rank may be promoted 
temporarily to it (Police (Promotion) Regulations 1979, S.I. 1979 No. 991, reg. 8 (1)), although 
this does not apply to a deputy chief constable required to perform the duties of the chief 
constable (reg. 8 (2)). Temporary promotion may be authorised notwithstanding that there is 
no vacancy in the authorised establishment for the promoted rank: reg. 3 (4). 

“Sergeant” includes station sergeant and first class sergeant (CID): ibid., reg. 3 (1). 

Ibid., reg. 4 (1) (a). As to the examination, see Schedule, para. 1 (1). 

4 Ibid., reg. 4 (1) (b). “Service” includes service as a reversionary member of a home police force 
or as a central police officer: reg. 3 (1), which assigns to those expressions the meanings given 
in the Police Pensions Regulations 1973, S.I. 1973 No. 428: see reg. 4 (1), and para. 300, note 
10, post. 

5 Police (Promotion) Regulations 1979, reg. 4 (1) (c). As to the period of probation on 
promotion to the rank of sergeant, see reg. 7, and para. 267, ante. 

6 As to temporary promotion, see ibid., reg. 8, and note 1, supra. 

7 Ibid., reg. 4 (2) (a). As to the examination, see Schedule, para. 1 (1). 

8 Ibid., reg. 4 (2) (b). 

9 Ibid., reg. 5. 

10 See ibid., reg. 6. 

11 See ibid., regs. 9-11. 

12 See the Police Act 1969, s. 2 (1), and para. 318, post. 

13 See the Police Act 1964, s. 43 (2), and para. 261, note 18, ante. 

14 See the Police (Overseas Service) Act 1945, s. 2 (1A); Police Act 1964, s. 63, Sch. 9, and para. 
316, note 8, post. 

15 See the Police (Promotion) Regulations 1979, reg. 3 (2). 
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269. Retirement. A regular policeman may retire on giving a month’s notice 
to his police authority or such shorter notice as it may accept!, although while 
suspended for disciplinary reasons? he may not give such notice, or retire in 
pursuance of a notice previously given, without the consent of the chief officer 
of police 

A chief constable or deputy or assistant chief constable may be required to 
retire in the interest of efficiency*, as may any other regular policeman who on 
retirement would be entitled to at least two-thirds pension?. 

Retirement is compulsory for a regular policeman on his attaining a 
prescribed age, which differs for different ranks®, except that compulsory 
retirement on account of age may be postponed for up to five years’ in the case 
of a particular member by his chief officer or, if the the member holds a rank 
above that of superintendent, by his police authority?. 

Subject to a right of appeal to a medical referec?, a regular policeman may be 
required to retire on the ground that he is permanently disabled for the 
performance of his duty!°. 


t Police Regulations 1979, S.I. 1979 No. 1470, reg. 18 (1). This is without prejudice to the 

provisions of (1) the Police Act 1964, ss. 5 (4), 6 (5) (retirement of senior officers in the interests 

of efficiency: see para. 231, ante); (2) s. $8 (3) (retirement of chief constables affected by 
amalgamations or local government reorganisation: see para. 246, ante); (3) the Police Pensions 

Regulations 1973, S.I. 1973 No. 428, relating to compulsory retirement (see regs. 86-90); and 

(4) the Police (Discipline) Regulations 1977, S.I. 1977 No. 580, relating to resignation as an 

alternative to dismissal (see reg. 22 (1) (b)), and the similar provision of the Police (Discipline) 

(Senior Officers) Regulations 1977, S.I. 1977 No. $81, reg. 19 (1) (b) (see para. 287, post): 

Police Regulations 1979, reg. 18 (1), (3). 

As to disciplinary suspension, see para. 273, post. 

Police Regulations 1979, reg. 18 (1) proviso. In the case of a chief officer of police or deputy or 

assistant chief constable the consent must be given by the police authority: reg. 18 (2). 

4 See the Police Act 1964, ss. 5 (4), 6 (5), and para. 231, ante. 

s Police Pensions Regulations 1973, reg. 87. See also regs. 88, yo. 

6 Sce ibid., reg. 86 (1). For example, a constable or sergeant retires on attaining the age of fifty- 
five, as docs an inspector or superintendent in the Metropolitan Police, and an inspector or 
superintendent in any other home force retires on attaining the age of sixty: reg. 86 (1) (a) (ii), 
(iii), (b) (iii). 

7 Ibid., reg. 86 (2) proviso. 

8 See 1bid., reg. 86 (2). 

9 Ibid., reg. 89 proviso. “Medical referee” means a person or persons appointed by the Secretary 
of State to decide appeals made under ibid., reg. 72 (2), from a selected medical practitioner: 
teg. 4 (1). As to such appeals, see para. 304, post. 

10 Ibid., reg. 89. 
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270. Termination of service on account of incompatible business 
interests. The services of a regular policeman may be dispensed with where he, 
or a relative included in his family!, has a business interest? which is 
incompatible with his remaining a member of his police force’. 

If a regular policeman, or a relative included in his family, has or proposes to 
have any such interest, he must forthwith give written notice to his chief officer 
unless the interest was disclosed at the time of his appointment?. It is then for the 
chief officer to determine whether or not the interest is compatible with the 
policeman remaining a member of the force and to notify him in writing of his 
decision’. The policeman concerned has a right of appeal against the decision to 
the police authority*. On being notified of the authority's determination on the 
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appeal, the policeman’ may request the authority to refer the matter to the 
Secretary of State, in which case the authority’s decision is of no effect unless and 
until it has been confirmed by him’. 

Where it has been finally determined that a business interest is incompatible 
with a policeman remaining a member of his force, the chief officer, subject to 
the approval of the police authority, given after the consideration of any 
representations made by the policeman, may dispense with his services®. 

Where, however, a business interest is not determined to be incompatible 
with continuing membership of the force, or a business interest has been 
disclosed at the time of appointment to the force, the chief officer of police may, 
by written notice, require the policeman concerned, in the event of any change 
or proposed change in that interest (including its nature or extent), to furnish 
particulars of that change”. In such a case the above provisions apply in relation 
to a change or proposed change in the business interest in question as they apply 
in relation to a newly acquired or proposed business interest?. 


As to references to such a relative, see para. 266, note 16, ante. 

As to these business interests, see para. 266, note 17, ante. 

Police Regulations 1979, S.L 1979 No. 1470, reg. 12 (5). Regulation 12 applies with 

modifications where the regular policeman concerned is the chief constable, deputy chief 

constable or an assistant chief constable and, in particular, references to the chief officer in such 

circumstances are to be read as references to the police authority: see reg. 12 (9). It also applies 

with modifications to a member of the Metropolitan Police; in these circumstances references 

to the chief officer of police and to the police authority are, respectively, to be read as 

references to an assistant commissioner and to the commissioner except that the commissioner’s 

power as chief officer to dispense with a member's services is not affected: see reg. 12 (10). 

4 Ibid., reg. 12 (1). Failure to give such notice is a disciplinary offence: Police (Discipline) 
Regulations 1977, S.I. 1977 No. 580, Sch. 2, para. 3; see para. 272, post. 

5 Police Regulations 1979, reg. 12 (2). 

6 Ibid., reg. 12 (3). He must appeal within ten days of being so notified, or such longer period as 
the authority allows, by sending to the authority written notice of appeal: reg. 12 (3). 

7 Ibid., reg. 12 (4). The request must be given to the authority in writing within ten days of the 
notification of the determination, or such longer period as the authority allows: reg. 12 (4). 

SID tres 12 (5): 

9 Ibid., reg. 12 (8). 
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(ii) Discipline and Complaints against the Police 


271. Discipline regulations. Regulations made under the Police Act 1964! 
must provide for the determination of questions whether offences against 
discipline have been committed?; and for members of police forces who are 
found to have committed such offences to be punished by way of dismissal, 
requirement to resign, reduction in rank, reduction in rate of pay, Ane 
reprimand or caution?. 

In the case of a county or combined police force* the regulations must provide 
for these functions to be discharged, in relation to the eee constable, deputy 
chief constable and any assistant chief constable, by the police authority?; and in 
relation to any other member of the police force®, by the chief constable’. 

Regulations differing in detail have been made which apply, respectively, to 
senior officers? and to other members of police forces’. 
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The regulations apply with modifications in relation to the Metropolitan 
Police. In particular, they apply in relation to a senior officer of that force as 
though any reference to the police authority were a reference to the Commis- 
sioner of Police of the Metropolis or the Deputy Commissioner acting in his 
place'%, and in relation to other members of that force there are special 
provisions for disciplinary hearings to take place in certain circumstances before 
disciplinary boards appointed by the commissioner??. 


1 Le. under the Police Act 1964, s. 33 (2) (e): see para. 263, ante. 

2 Police Act 1976, s. 10 (1) (a). 

3 Ibid., s. 1o (1) (b). As to punishments, see para. 287, post. 

4 As to such forces, see the Police Act 1964, s. 1, and para. 227, ante. 

5 Police Act 1976, s. 10 (2) (a). 

6 For modifications in the case of the City of London Police, see ibid., s. 10 (5). 

7 Ibid., s. 10 (2) (b). The regulations must provide that where the chief constable is interested in a 
case otherwise than as chief constable, or is a material witness, his functions must be discharged 
by another chief officer of police: s. 10 (3). Without prejudice to this, the regulations may 
provide that, where the chief constable considers it appropriate, another chief officer of police 
is to determine the case (s. 10 (4) (a)) but leave it to the chief constable, after considering his 
recommendations, to impose any punishment (s. 10 (4) (b)). 

8 “Senior officer” means a chief constable or deputy or assistant chief constable or, in the City of 
London Police or the Metropolitan Police, a member of the force of or above the rank of 
commander: Police (Discipline) (Senior Officers) Regulations 1977, S.I. 1977 No. 581, regs. 3, 


4 (1). 

9 See the Police (Discipline) Regulations 1977, S.I. 1977 No. $80, and the Police (Discipline) 
(Senior Officers) Regulations 1977. 

10 Ibid., reg. s (a). 

11 See the Police (Discipline) Regulations 1977, reg. 13 (1) (b), Sch. 4. 


272. Disciplinary offences. Regulations! lay down a code of disciplinary 
offences with which a serving member? of a police force may be charged. The 
offences fall under the following descriptive headings?: discreditable conduct*; 
misconduct towards a member of a police force; disobedience to orders®; 
neglect of duty”; falsehood or prevarication; improper disclosure of infor- 
madone: corrupt or improper practice O abuse of authority'!; neglect of 
health!?; improper dress or untidiness!?; damage to police property?**; drunken- 
ness!5; drinking on duty or soliciting drink*%; entering licensed premises!7; 
criminal conduct!®; and being an accessory to a disciplinary offence??. 

A member of a police force who has completed a period of central service?° 
may for disciplinary purposes, in relation to anything done while engaged on 
central service, be treated as if that service had been service in his police force?!. 
Where he has completed a period of temporary service in the Royal Ulster 
Constabulary? or of overseas service?? and, having been dismissed or required 
to resign as an alternative to dismissal, has reverted to his home police force, he 
is deemed for disciplinary purposes in his home force to have committed an 
offence against discipline as a member of that force?*. 

Where the facts constituting a disciplinary offence are in whole or in part 
relevant to a criminal offence in respect of which a prosecution is pending, it 
would appear improper for disciplinary proceedings to be determined until the 
criminal proceedings based on the same facts have been concluded. Where the 
facts constitute both a disciplinary and a criminal offence, it would appear that 
criminal proceedings should normally be taken if they would be taken if the 
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offender were a member of the public?5. If a member of a police force is 
convicted in such proceedings he may then be charged with criminal conduct?® 
under the disciplinary code. 


1 Le. the Police (Discipline) Regulations 1977, S.I. 1977 No. 580, reg. 5, Sch. 2. “Offence” and 
“disciplinary offence” means an offence against discipline within the meaning of reg. $: reg. 4 
(1); Police (Discipline) (Senior Officers) Regulations 1977, S.I. 1977 No. 581, reg. 4 (1). 

2 In Cooper v Wilson [1937] 2 KB 309, [1937] 2 All ER 726, CA, it was held that a police 
authority had no power to dismiss a sergeant who had already terminated his service by due 
notice of resignation. 

3 For the circumstances in which each offence is committed, see the Police (Discipline) 

Regulations 1977, Sch. 2 

SO A A 

See ibid., Sch. 2, para. 2. This includes oppressive or abusive conduct or assault. 

See ibid., Sch. 2, para. 3. This extends to contraventions of the regulations requiring the 

notification of business interests (see para. 270, ante) and of those containing restrictions on 

private life (see para. 290, post). 

7 See ibid., Sch. 2, para. 4. 

8 See ibid., Sch. 2, para. 5. This includes oral and written statements and entries in records (see 
Sch. 2, para. s (a)—(c)) and statements in connection with appointments to the force (see Sch. 2, 
para. 5 (d), and para. 266, ante). 

9 See ibid., Sch. 2, para. 6. This includes making anonymous communications to the police (Sch. 
2, para. 6 (b)), unauthorised representations to the police authority or county council (Sch. 2, 
para. 6 (c)) and canvassing members of that authority or council (Sch. 2, para. 6 (d)). 

10 See ibid., Sch. 2, para. 7. This includes soliciting or accepting gifts or incurring pecuniary 
obligations likely to affect police duties. 

11 See ibid., Sch. 2, para. 8. This includes making an arrest without good and sufficient cause 
(Sch. 2, para. 8 (a)), using unnecessary violence (Sch. 2, para. 8 (b)), and incivility to the public 
(Sch. 2, para. 8 (c)). 

12 See ibid., Sch. 2, para. 9. 

13 See ibid., Sch. 2, para. 10. 

a See iloyrel_. Selo. A, para TI. 

15 See ibid., Sch. 2, para. 12. 

16 See ibid., Sch. 2, para. 13. 

17 See ibid., Sch. 2, para. 14, which relates to entering, without good or sufficient cause, while on 
duty or wearing uniform, premises licensed under the law relating to liquor licensing, betting 
and gaming or regulating places of entertainment. As to the offences by licensees of 
harbouring, supplying liquor to or bribing constables, see the Licensing Act 1964, s. 178, and 
INTOXICATING LIQUOR, vol. 26, para. 400. 

18 See the Police (Discipline) Regulations 1977, Sch. 2, para. 15, which defines such conduct as 
being found guilty by a court of law of a criminal offence. 

19 See ibid., Sch. 2, para. 16. 

20 For the meaning of “central service”, see para. 261, note 17, ante. 

21 Police Act 1964, s. 43 (3). 

22 See para. 318, post. 

23 For the meaning of ‘overseas service”, see para. 316, note 3, post. 

24 Police (Overseas Service) Act 1945, s. 2 (2); Police Act 1964, s. 63, Sch. 9; Police Act 1969, s. 2 
(1) (a), (3); Overseas Development and Co-operation Act 1980, s. 11 (2) (a). 

25 As to the reference to the Director of Public Prosecutions of complaints against the police, see 


para. 275, post. 
26 See the text and note 18, supra. 
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273. Suspension. Where it appears that a member of a police force or senior 
officer! may have committed either a disciplinary? or a criminal offence then, 
whether or not the matter has then been investigated, he may be suspended? 
from membership of the force and the office of constable until the chief officer 
in the case of a member or the police authority in the case of a senior officer 
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decides otherwise, or it is decided that no disciplinary charge is to be preferred, 
or any such charge has been heard and disposed of, whichever first occurs?. As 
respects emoluments, a suspended member is not entitled to allowances? other 
than rent allowances, compensatory grant and, save as mentioned below, a 
London allowance®. If he has absented himself from duty and his whereabouts 
are unknown, or if he has been convicted of a criminal offence and 1s in legal 
custody, he is not entitled to pay” or, if he otherwise qualifies for it, a London 
allowance®. If, however, no disciplinary charges are preferred, all charges have been 
dismissed or charges found proved have only been punished with a reduction in rate 
of pay, fine, reprimand or caution, the suspended member’s full entitlement to pay 
and allowances, in respect of the period of suspension is restored’. 

The powers to suspend a member and to lift suspension are exercisable, except 
in relation to a senior officer, by the chief officer of police or the officer to 
whom he has delegated the powers!®. In relation to a senior officer, the powers 
are normally exercisable by the police authority, but in case of urgency may be 
exercised by the chief officer or deputy chief officer acting in his place, but in 
such a case the police authority must as soon as possible decide whether to 
continue or terminate the suspension!!. 


1 For the meaning of “senior officer”, see para. 271, note 8, ante. 

2 For the meaning of “disciplinary offence’, see para. 272, note T, ante. 

3 As to the consequences of suspension as respects voluntary retirement, see para. 269, ante. See 
also Wallwork v Fielding [1922] 2 KB 66, CA; Cooper v Wilson [1937] 2 KB 309, [1937] 2 All 
Rae Onin 

4 Police (Discipline) Regulations 1977, S-I. 1977 No. 580, reg. 24 (1), (2); Police (Discipline) 
(Senior Officers) Regulations 1977, S.I. 1977 No. 581, reg. 21 (1). 

s As to allowances, sec para. 296, post. 

6 See the Police Regulations 1979, S.I. 1979 No. 1470, reg. 69, Sch. 6, para. 2. 

7 See ibid., reg. 35 (4), Sch. 6, para. 1 (1). As to pay, see para. 296, post. 

8 See ibid., Sch. 6, paras. 1 (1), 2 (b). 

) See Moral... COMO paras 

10 Police (Discipline) Regulations 1977, reg. 24 (1), (3). The officer must be one to whom he 
could delegate under reg. 10: see para. 279, post. 
11 Police (Discipline) (Senior Officers) Regulations 1977, reg. 21 (2). 


274. Disciplinary investigations. Where a report, allegation or complaint is 
received from which it appears that a member of a police force, other than a 
senior officer?, may have committed a disciplinary offence?, the matter must be 
referred to an investigating officer? unless the chief officer of police decides that 
no disciplinary proceedings need be taken and, where it arises from a complaint 
received from a member of the public, prescribed conditions? are satisfied5, 

The investigating officer must, as soon as is practicable, without prejudicing 
his or any other investigation of the matter, in writing inform the member 
subject to investigation of the report, allegation or complaint®, informing him 
that he may (but is not obliged to) make a written or oral statement concerning 
the matter to the investigating officer”, but warning him that such a statement 
may be used in subsequent disciplinary proceedings®. 

Where the conduct of a senior officer is in question, the form of the 
Investigation is not prescribed, but it is normally conducted by a senior officer 
from another force acting on behalf of the police authority to whom the officer 
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concerned makes his report?. Where, following the investigation of a report, 
allegation or complaint, it appears that a senior officer may have committed an 
offence, the police authority!°, unless it decides that no disciplinary proceedings 
need be taken, must inform him in writing of the report, allegation or 
complaint!! and give him written notice asking whether he admits that he has 
committed an offence!?, informing him that he may (but is not obliged to) make 
a written or oral statement concerning the matter to the authority!3, but 
warning him that such a statement may be used in subsequent disciplinary 
proceedings. 


For the meaning of “senior officer”, see para. 271, note 8, ante. 

For the meaning of “disciplinary offence”, see para. 272, note 1, ante. 

Police (Discipline) Regulations 1977, S.I. 1977 No. 580, reg. 6 (1). The investigating officer 

must be of a rank not lower than that of superintendent (or, in the Metropolitan Police, of 

chief inspector) (reg. 6 (2) (b)), except that, in the absence of the appropriate investigating 
officer, an officer of a rank not lower than that of inspector who is acting in his place may be 
the investigating officer (reg. 6 (3)). He must not be drawn from the same division or branch 
of the force (or, in the Metropolitan Police, the same sub-division or branch) as that in which 
the member subject to investigation is serving and, subject to arrangements being made in that 

behalf, may be a member of some other force: reg. 6 (2) (a). 

4 Le. the requirements of the Police Act 1964, s. 49 (see para. 275, post), must have been 
dispensed with by or under the Police (Withdrawn, Anonymous Etc. Complaints) Regulations 
LOT Sele 1977 NO 577; LES.) 3 OBESA: 

5 Police (Discipline) Regulations 1977, reg. 6 (1) proviso. 

6 Ibid., reg. 7. 

IIA reg. 7 (a). 

8 

$ 
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Ibid., reg. 7 (b). 
This is to be inferred from the Police (Discipline) (Senior Officers) Regulations 1977, S.I. 1977 
No. $81, regs. 6, 10 (1) (d). 

10 As to references to the police authority where the Metropolitan Police is concerned, see para. 
271, text to note 10, ante. 

11 Police (Discipline) (Senior Officers) Regulations 1977, reg. 6. 

12 Ibid., reg. 6 (a). 

13 Ibid., reg. 6 (b). 

14 Ibid., reg. 6 (c). 


275. Investigation of complaints. Where a chief officer of police! receives 
from a member of the public a complaint against a member of his police force? 
he must, save in the circumstances mentioned below, forthwith record the 
complaint and cause it to be investigated?. He may request another chief officer 
to provide an investigating officer, in which case the request must be complied 
with*, and he must make such a request if the Secretary of State so directs?. On 
receiving the report of the investigation the chief officer must send a copy to the 
Director of Public Prosecutions unless satisfied, from the report, that no criminal 
offence has been committed®. 

Subject to any question of criminal proceedings having been dealt with by the 
director’, except in such cases as are mentioned below, the chief officer must also 
send a copy of the report to the Police Complaints Board®, together with a copy 
of the complaint? and a memorandum signed by him giving his opinion on the 
merits of the complaint!0, stating what disciplinary charges have been preferred 
or the reasons for not preferring charges'! and, where he considers that charges 
should be heard by a tribunal!?, the exceptional circumstances of the case!?. 
However, the report need not be sent to the board if disciplinary charges have 
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been preferred and admitted by the accused**, or where the complaint is against 
an officer holding a rank above superintendent and any disciplinary charges 
would be required to be drawn up by a solicitor and heard by a person selected 
from a list of persons nominated by the Lord Chancellor!>. Where it does have 
to be sent but has not been sent within four months of the receipt of the 
complaint, whether because the investigation has not been completed or for any 
other reason,.the board must be sent a copy of the complaint and be informed as 
to the stage reached in dealing with it!®. 

None of the above provisions operates (1) where the chief officer receives 
written notification (signed by the complainant or by his solicitor or other 
authorised agent) that the complaint is withdrawn or that the complainant does 
not wish any further steps to be taken!7; (2) where the Police Complaints Board 
shares the opinion of the chief officer of police that the complaint is an 
anonymous! or repetitious!? one or that it is not reasonably practicable to 
complete its investigation2° and the board, at the request of the chief officer?!, 
dispenses with the requirements here discussed??. 

Chief officers may, and normally do, delegate these functions?3, 

Where a member of a police force against whom a complaint has been made 
is not charged with a disciplinary offence, he is entitled to obtain a copy of the 
complaint, subject to safeguards where this might prejudice -any criminal 
investigation or proceedings or otherwise be contrary to the public interest?‘. 
Every chief officer of police must ensure that a register of complaints is kept in 
which the steps taken in dealing with a complaint and its outcome are 
recorded?*. 


1 For the meaning of “chief officer of police”, see para. 246, note 2, ante. 

Where the Police Complaints Board receives a complaint against a member of a police force, it 

must transmit it to the chief officer of police appearing to be concerned unless satisfied that to 

do so would be contrary to the complainant's wishes or unnecessary: Police (Complaints) 

(General) Regulations 1977, S.I. 1977 No. 578, reg. 4. 

3 Police Act 1964, s. 49 (1). Statements taken in the investigation are privileged from discovery 
in civil proceedings: Neilson v Laugharne (1980) Times, 19th December, CA. 

4 Police Act 1964, s. 49 (2). 

s Ibid., s. 49 (1). 

6 Ibid., s. 49 (3). In the case of most serious complaints the investigation is, at least at its 
inception, potentially a criminal investigation and must be conducted as such and not as an 
inquiry into professional misconduct. 

7 The Police Act 1976, s. 2 (1), does not apply until the question of criminal proceedings has 
been dealt with by the director: s. 5 (1). 

8 Ibid., s. 2 (1). The Police Complaints Board is a body corporate (s. 1 (5), Schedule, para. 1) 
consisting of not less than nine members appointed by the Prime Minister (s. 1 (1)). He 
appoints one member as chairman, and either one or two as deputy chairmen: s. 1 (4). No 
member may be or have been a constable in any part of the United Kingdom: s. 1 (2). A 
member serves for not more than three years at a time (Schedule, para. 3 (2)), but may resign 
at any time (Schedule, para. 3 (3)) and the Prime Minister may remove him from office for 
neglect, conviction, bankruptcy, incapacity or inability or unfitness to act (Schedule, para. 3 
(4)). Members are paid such remuneration, pensions, allowances or gratuities as the Secretary of 
State, with the consent of the Minister for the Civil Service, may determine: Schedule, para. 4. 
They are disqualified for membership of the House of Commons: House of Commons 
(Disqualification) Act 1975, Sch. 1, Part II; Police Act 1976, Schedule, para. 6. The board is not 
to be regarded as the servant or agent of the Crown or as enjoying any status, privilege or 
immunity of the Crown, and its property is not to be regarded as property of or held on behalf 
of the Crown: Schedule, para. 2. After consultation with the Secretary of State the board may 
appoint officers and staff: see Schedule, para. 7. It determines its own procedure, and may 
delegate functions to committees: see Schedule, para. 10. It must keep proper accounts, which 
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must be certified annually and laid before Parliament: see Schedule, para. 13. As to reports by 
the board, see s. 8, and para. 288, post. 
9 Ibid.,s. 2 (1) (a). 

to Ibid., s. 2 (1) (b) (1). 

As 24 (1) (b) Gi). 

12 As to the tribunal, see para. 281, post. 

13 Police Act 1976, s. 2 (1) (b) (111). The board may request the chief officer to furnish it with such 
additional information as it reasonably requires: s. 3 (1). If it appears to it that any information 
furnished under s. 2 or s. 3 may be relevant to the question whether criminal proceedings are 
taken against the policeman concerned but has not been furnished to the Director of Public 
Prosecutions, it may request the chief officer to transmit the information accordingly unless it 
has already been furnished to the director or the chief officer is satisfied that it cannot be 
relevant: s. 5 (2). The chief officer must then notify the board whether he has transmitted the 
information to the director and, if not, his reasons for not doing so: s. § (3). 

14 Ibid., s. 2 (2) (a). In these circumstances the chief officer, after the conclusion of the disciplinary 
proceedings (including any appeal), must send to the board a copy of the complaint and the 
report of the investigation under the Police Act 1964, s. 49, and particulars of the disciplinary 
charge and any punishment imposed: Police Act 1976, s. 2 (3). 

Is Ibid.,s. 2 (2) (c). As to the formulation of charges against senior officers, see para. 276, post. 

16 See the Police (Complaints) (General) Regulations 1977, reg. $. 

17 Police Act 1976, s. 2 (2) (b); Police (Withdrawn, Anonymous Etc. Complaints) Regulations 
1977, S.I. 1977 No. 577, reg. 3 (1), (2); Police (Discipline) Regulations 1977, S.I. 1977 No. 580, 
reg. 6 (1) proviso (b). 

18 A complaint is anonymous if, and only if, the complainant discloses or purports to disclose 
neither his name and address nor that of any other injured person and it is not reasonably 
practicable to ascertain such a name and address: Police (Withdrawn, Anonymous Etc. 
Complaints) Regulations 1977, reg. 4 (1) (a), Schedule, para. 2. References to action not being 
reasonably practicable include references to action which it does not appear reasonably 
practicable to take within a reasonable period: see Schedule, para. 1 (2). 

19 A complaint is repetitious if, and only if, (1) it is substantially the same as a previous complaint, 
whether made by the same or a different complainant, and contains no fresh allegations 
significantly affecting the account of the conduct complained of, and (2) a report of the 
investigation of the previous complaint has been duly sent to the board or the complainant 
withdrew the complaint under ibid., reg. 3 (1), or the board dispensed with the statutory 
requirements under reg. 4: see Schedule, para. 3. 

20 Ibid., reg. 4 (1). As to when this is not reasonably practicable, see Schedule, para. 4. 

21 The request must be in writing, accompanied by a copy of the complaint and a supporting 
memorandum and, if a previous complaint was withdrawn, the notice of withdrawal: see ibid., 
reg. 4 (2). 

22 Ibid., reg. 4 (3). The board must notify its decision to the chief officer concerned and, if 
practicable, to the complainant: see reg. 4 (4). 

23 See para. 279, post. 

24 Police (Copies of Complaints) Regulations 1977, S.I. 1977 No. $79, reg. 3. 

25 Police (Complaints) (General) Regulations 1977, reg. 7. 


276. Formulation of charges. Save as mentioned below in the case of a senior 
officer!, the decision whether or not a member of a police force whose conduct 
has been investgated should be charged with an offence? under the disciplinary 
code is taken by the chief officer concerned after consideration of the report of 
the investigating officer and any statement? made by the member subject to 
investigation’. Where, however, that member has been either acquitted or 
convicted of a criminal offence he must not be charged with a disciplinary 
offence which is substantially the same”. 

Where, in a case arising out of a complaint, the chief officer concerned has 
decided not to prefer any charges and the Police Complaints Board* agrees, it is 
for the board to notify the complainant of that fact’. If the board disagrees, it 
may recommend to the chief officer that he prefer charges and, should its 
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recommendation not be accepted, after consultations in the matter, it may direct 
him to prefer specified charges®, furnishing him with a written statement of its 
reasons’. Charges preferred on the board’s direction may not be withdrawn 
without its leave!. In discharging these functions the board must have regard to 
any guidance given by the Secretary of State to it and to chief officers of police 
affecting the preferring and withdrawing of disciplinary charges including, in 
particular, the principles to be applied in cases involving any question of 
criminal proceedings!!. 

Where the chief officer decides, or is so directed, to charge the member 
subject to investigation with an offence, the charge, together with particulars of 
it, must be entered on a discipline form!?, a copy of which must be served on 
the member!?. The chief officer concerned must cause a discipline book to be 
kept in which must be entered every charge made against a member of the 
police force, other than a senior officer, together with the decision on it and a 
record of the decision in any further disciplinary proceedings in connection with 
i 

In the case of a senior officer who admits an offence!>, the police authority 
may, if it thinks fit, impose a punishment without proceeding to a hearing!®. If 
he admits the offence but the authority does not proceed in this way!’, or if he 
does not admit that he has committed an offence but the authority is not satisfied 
of his innocence by any statement he has made!®, it must instruct an independent 
solicitor!? to draw up the offence with which the officer is to be charged and 
enter that charge, and the particulars of it, on a discipline form?°, and charge the 
officer by serving him with a copy of the discipline form2!. 


= 


For the meaning of “senior officer”, see para. 271, note 8, ante. 

For the meaning of “offence”, see para. 272, note 1, ante. 

Le. any statement made under the Police (Discipline) Regulations 1977, S.I. 1977 No. 580, reg. 

7: see para. 274, ante. 

4 Ibid., reg. 8 (1). As to delegation of the functions of the chief officer, see para. 279, post. 

5 Police Act 1976, s. 11 (1). This must not be construed as applying to a charge in respect of an 

offence against discipline which consists of having been found guilty of a criminal offence: s. 11 

(2). 

As to the board, see para. 275, note 8, ante. 

7 Police (Complaints) (General) Regulations 1977, S.I. 1977 No. 578, reg. 6 (2) (b), (3). The 
board must also notify the chief officer of its acceptance of his decision not to prefer 
disciplinary charges: reg. 6 (2) (a). It need not inform the complainant if it appears to it not to 
be reasonably practicable to do so: reg. 6 (4). 

8 Police Act 1976, s. 3 (2). He must comply with the direction: s. 3 (7). 

9 Mota Gs 3 (3): 

10 Ibid., s. 3 (4). As to the withdrawal of charges, see para. 278, post. 

11 See ibid., s. 3 (8). 

12 Police (Discipline) Regulations 1977, reg. 8 (2) (a). The form must be in the form set out in 
Sch. 3 or a form to the like effect, and where the accused is a member of the Metropolitan 
Police, such modifications as the case may require must be made: reg. 8 (3). 

13 Ibid., reg. 8 (2) (b). 

14 Ibid., reg. 25. 

15 As to the notification to a senior officer of the report, allegation or complaint, and the inquiry 
whether he admits it, see para. 274, ante. 

16 Police (Discipline) (Senior Officers) Regulations 1977, S.I. 1977 Now sure 7. As to 
punishment, see para. 287, post. 

17 Ibid., reg. 8 (1) (a). 

18 Ibid., reg. 8 (1) (b). As to statements, see reg. 6, and para. 274, ante. 

19 “Independent solicitor” means a solicitor who is not a member, officer or servant of the police 

a TA or of any local authority which appoints any member of the police authority: ibid., 

reg. 8 (3). 
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20 Ibid., reg.-8 (2) (a). The discipline form must be in the form set out in the Schedule or in a 
form to the like effect: reg. 8 (4). 
21 Ibid., reg. 8 (2) (b). 


277. Preferring of charges etc. A charge is preferred by causing the member 
who is to be charged, whether or not he is a senior officer!, to be served with a 
copy of the discipline form?. Where he has been so charged, he must as soon as 
possible be supplied with copies of (1) any statement? he may have madet; (2) 
the report, allegation or complaint on which the charge is founded (or so much 
of it as relates to him) and of any reports on it (other than the report arising 
from the investigation5), even though they may be confidential®; (3) any 
statement relating to the charge made by a witness to be called in support of it, 
together with his name and address’; and (4) any other statement relating to the 
charge made in the course of the investigation, together with the name and 
address of the person who made it®. 

Except where the accused is a senior officer?, he is invited to state on the 
discipline form whether he admits or denies the charge!” and to give the names 
and addresses of any defence witnesses he wishes to call at the hearing of the 
charge!!. Such a witness who is a member of any police force must be ordered 
to attend and the chief officer of police must cause other witnesses to be notified 
of the hearing and that their attendance is desired!?. 


1 For the meaning of “senior officer”, see para. 271, note 8, ante. 

2 Police (Discipline) Regulations 1977, S.I. 1977 No. $80, reg. 8 (2) (b); Police (Discipline) 
(Senior Officers) Regulations 1977, S.I. 1977 No. $81, reg. 8 (2) (b). As to the discipline form, 
see para. 276, ante. 

3 As to statements, see the Police (Discipline) Regulations 1977, reg. 7, the Police (Discipline) 
(Senior Officers) Regulations 1977, reg. 6, and para. 274, ante. Where any statement, report, 
allegation or complaint referred to in these provisions was not in writing, the reference to a 
copy of it is to be construed as a reference to a copy of an account of it: Police (Discipline) 
Regulations 1977, reg. 11 (3); Police (Discipline) (Senior Officers) Regulations 1977, reg. 10 (3). 

4 Police (Discipline) Regulations 1977, reg. 11 (1) (a); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 10 (1) (a). 

s Le, the report of the investigating officer or, in the case of a senior officer, the report referred 
to in the Police (Discipline) (Senior Officers) Regulations 1977, reg. 6: see para. 274, ante. 

6 Police (Discipline) Regulations 1977, reg. 11 (1) (b); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 10 (1) (b). Where the charge is founded on a report, allegation or 
complaint and a statement arising from it made by the same person, the reference in head (2) to 
the report etc. is, without prejudice to head (3) or head (4), to be construed as including a 
reference to that statement: Police (Discipline) Regulations 1977, reg. 11 (2); Police (Discipline) 
(Senior Officers) Regulations 1977, reg. 10 (2). 

7 Police (Discipline) Regulations 1977, reg. 11 (1) (c); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 10 (1) (c). 

8 Police (Discipline) Regulations 1977, reg. 11 (1) (d); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 10 (1) (d). 

9 As to statements by senior officers, see ibid., reg. 6, and para. 274, ante. 

10 Police (Discipline) Regulations 1977, reg. 12 (1). 
11 Ibid., reg. 12 (2). 
12 Ipd; reg. 12 (3). 


278. Withdrawal of charges. At any time before the beginning of a hearing of 
a charge, the charge may be withdrawn on the direction of the chief officer of 
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police! or, where the accused is a senior officer”, of the police authority’. Such a 
direction must be noted on the discipline form‘, and written notice of it must be 
served on the member concerned?. As already mentioned, a charge preferred on 
the directions of the Police Complaints Board may only be withdrawn with its 
leave®; in such a case it is for the board to notify the complainant’. 


1 Police (Discipline) Regulations 1977, S.I. 1977 No. 580, reg. 9 (1). As to the delegation of this 

power, see para. 279, post. 

For the meaning of “senior officer”, see para. 271, note 8, ante. 

Police (Discipline) (Senior Officers) Regulations 1977, S.1. 1977 No. 581, reg. 9. 

Police (Discipline) Regulations 1977, reg. 9 (2) (a); Police (Discipline) (Senior Officers) 

Regulations 1977, reg. 9 (a). As to the discipline form, see para. 276, ante. 

s Police (Discipline) Regulations 1977, reg. 9 (2) (b); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 9 (b). 

6 See the Police Act 1976, s. 3 (4), and para. 276, ante. 

7 Police (Complaints) (General) Regulations 1977, S.I. 1977 No. $78, reg. 6 (3). It must furnish 
him with such relevant information in explanation of the withdrawal, if any, as appears to it 
appropriate: reg. 6 (3). 
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279. Delegation of functions by chief officers of police. Although the 
relevant provisions confer on chief officers of police a number of powers and 
functions in connection with complaints and disciplinary matters, if a chief 
officer were to carry them out personally it would almost certainly be 
inappropriate if he were to hear any charges which might be preferred!. He is 
therefore empowered to delegate certain powers and functions? (and save in the 
gravest of cases normally does so) (1) in the City of London Police, to an 
assistant Commissioner or a commander acting in his place; (2) in the Metro- 
politan Police, to an officer of or above the rank of chief superintendent or, in a 
case arising out of a complaint or request to the Police Complaints Board, an 
assistant commissioner or deputy assistant commissioner; and (3) in any other 
police force, to the deputy chief constable or to an assistant chief constable acting 
in his place?. The relevant powers and functions may not, however, be delegated 
to an officer who has acted as investigating officer in the case?. 


1 Where a chief officer has been personally concerned at the preliminary stages, he may remit a 
case to be heard by another chief officer: see the Police (Discipline) Regulations 1977, S.I. 1977 
No. 580, reg. 14 (2), and para. 281, post. 

2 These functions are (1) those under the Police (Withdrawn, Anonymous Etc. Complaints) 
Regulations 1977, S.I. 1977 No. 577, reg. 4 (1) (reg. 5 (1)); (2) those under the Police Act 1964, 
s. 49, the Police Act 1976, ss. 2, 3, 4 (5), 5 (2), (3), and the Police (Complaints) (General) 
Regulations 1977, S.I. 1977 No. 578 (reg. 8 (1)); and (3) those under the Police (Discipline) 
Regulations 1977, reg. 8 (reg. 10 (1)). As to these functions, see paras. 275 et seq., ante. 

3 Police (Withdrawn, Anonymous Etc. Complaints) Regulations 1977, reg. 5 (2); Police 
(Complaints) (General) Regulations 1977, reg. 8 (2); Police (Discipline) Regulations 1977, reg. 
TO (2). 

4 Police (Withdrawn, Anonymous Etc. Complaints) Regulations 1977, reg. 5 (3); Police 
oa (General) Regulations 1977, reg. 8 (3); Police (Discipline) Regulations 1977, reg. 
10 (3). 


280. Hearing of charges against senior officers. A charge against a senior 
officer! must be heard by a tribunal consisting of a single person appointed by 
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the police authority from a list of persons nominated by the Lord Chancellor?. 
To assist the tribunal on matters pertaining to the police there must also be 
appointed by the police authority one or more assessors selected by the authority 
with the tribunal's approval, one of whom is or has been a chief officer of 
police’. Certain persons are disqualified from appointment as assessors, namely 
an inspector of constabulary‘, the chief officer of the force of which the accused 
is a member®, and any member, officer or servant of the police authority or of 
any local authority which makes appointments to the police authority®. The 
expenses of a hearing, including the costs of the accused, must be defrayed out of 
the police fund’. 


For the meaning of “senior officer”, see para. 271, note 8, ante. 

Police (Discipline) (Senior Officers) Regulations 1977, S.I. 1977 No. $81, reg. 11 (1). 

Ibid., reg. ri (2). 

Ibid., reg. 11 (2) (a). 

lid res rT (2) (b). 

Ibid res Tiz): 

Ibid., reg. 22 (1). The costs are subject to taxation in such manner as the Secretary of State may 
direct: reg. 22 (2). For the meaning of “police fund”, see para. 225, note 4, ante. 
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281. Hearing of charges against other members of police forces. A charge 
against a member of a police force other than a senior officer! is normally heard 
by his chief officer? unless the accused is a member of the Metropolitan Police, in 
which case it is normally heard either by a disciplinary board? or by an officer of 
a rank which depends on that of the accused‘. 

Where a charge arises out of a complaint and the Police Complaints Board? so 
directs, or where the charge was preferred on its direction®, it is instead heard by 
a tribunal” unless it is admitted by the accused®. The tribunal, whose function it 
is to determine whether the accused is guilty of the charge, consists of a senior 
police officer (normally his chief officer of police), who is the chairman, and 
two members of the board not previously concerned with the case*%. Where that 
chief officer has remitted the case to another chief officer, as mentioned below, 
that other chief officer is the chairman'!. Subject to this, where the accused is a 
member of the Metropolitan Police and the Commissioner of Police of the 
Metropolis nominates an assistant commissioner or deputy assistant commis- 
sioner for the purpose, that nominated officer is the chairman!?, otherwise the 
commissioner himself is the chairman!s. 

Where the chief officer of the force to which the accused belongs remits a case 
to another chief officer, the charge is heard by that other chief officer!* or, if it 
falls to be heard by a tribunal, he is the chairman!?. A case must be remitted if 
the chief officer concerned has a personal interest in the case!® or is a material 
witness!7, unless he is the Commissioner of Police of the Metropolis and would 
not himself hear it!8. In other circumstances the chief officer has power to remit 
at any time before or during the hearing if he considers remission appropriate!?. 


= 


For the meaning of “senior officer”, see para. 271, note 8, ante. 

Police (Discipline) Regulations 1977, S.I. 1977 No. 580, reg. 13 (1) (a). Regulation 13 (1) is 
expressed not to apply where the Police Act 1976, s. 4 (disciplinary tribunals), applies: see infra. 
“Disciplinary board” means a board appointed by the Commissioner of Police of the 
Metropolis or the Deputy Commissioner acting in his place, consisting of a chairman, who 
must be an officer of the Metropolitan Police of a rank not lower than deputy assistant 
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commissioner, and two other members, who must be such officers of a rank not lower than 
commander: ibid., reg. 13 (1) (b), Sch. 4, para..2. A charge against a superintendent must be 
heard by a board (Sch. 4, para. 3), and charges against officers of other ranks may be so heard if 
it is so determined by or on behalf of the commissioner (Sch. 4, paras. 4 (b), 5 (b)). 

4 Ibid., reg. 13 (1) (b), Sch. 4, paras. 1, 4 (a), s (a). An officer hearing a charge may remit it to a 
board if he considers that, if he were to find the charge proved, his powers of punishment 
would be insufficient: Sch. 4, para. 7 (1). If he so remits it he must do so without comment: see 
Sch. 4, para. 7 (2). A remitted case proceeds before a board by way of rehearing: Sch. 4, para. 7 
(3). 

As to the board, see para. 275, note 8, ante. 

Ie. under the Police Act 1976, s. 3 (2): see para. 276, ante. 

7 Ibid., s. 3 (5). Where a charge against a member of a police force thus falls to be heard by a 
tribunal and there is another disciplinary charge against him which, in the opinion of his chief 
officer of police, can conveniently and fairly be determined at the same time, the chief officer 
may so direct: s. 4 (5). 

8 Ibid., s. 3 (6). 

9 Ibid., s. 4 (1) (a) (i), which is expressed to be subject to s. 4 (2): see infra. 

10 Ibid., s. 4 (1) (a) (ii). The board must inform the chief officer of its two nominations: Police 
(Discipline) Regulations 1977, reg. 15 (1), (4). 

11 Police Act 1976, s. 4 (1) (a) (i); Police (Discipline) Regulations 1977, reg. 14 (1). If the case is so 
remitted, the remitting chief officer must inform the board that he has done so: reg. 15 (1), (2). 

12 Police Act 1976, s. 4 (2) (a); Police (Discipline) Regulations 1977, reg. 15 (1), (3). The 
commissioner must inform the board of his nomination: reg. 15 (3). 

13 Police Act 1976, s. 4 (2) (b). 

14 Police (Discipline) Regulations 1977, reg. 13 (1). 

15 Police Act 1976, s. 4 (1) (a) (1). 

16 Police (Discipline) Regulations 1977, reg. 14 (1) (a), (2) (a). 

17 Moral. wastes, E (@) 

18 Ibid., reg. 14 (2). 

19 Ibid., reg. 14 (1) (b), (3). Remission might be appropriate to secure that charges against 
members of different police forces arising out of the same facts were heard by the same chief 
officer or where, exceptionally, the chief officer had been personally concerned with the 
preliminary procedure. 
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282. Representation at the hearing. Unless the accused is a senior officer!, the 
case against him must be presented by a member of a police force, not being his 
chief officer or the officer who decided that he should be charged?. The accused 
may conduct his case either in person or through a member of a police force 
selected by him?. Where he is so represented he as well as his representative may 
cross-examine witnesses called against him1. 

The case against a senior officer must be presented by counsel or a solicitor, 
not being a member, officer or servant of the police authority or of any local 
authority which appoints any member to the police authority*. The accused may 
conduct his case either in person or by counsel, a solicitor or a member of a 
police force selected by him’. If the accused is represented by a member of a 
police force the accused, as well as his representative, may cross-examine 
witnesses’. 


1 For the meaning of “senior officer”, see para. 271, note 8, ante. 

Police (Discipline) Regulations 1977, S.I. 1977 No. 580, reg. 16 (3). Legal representation is 
excluded: Maynard v Osmond [1977] QB 240, [1977] 1 All ER 64, CA. 

Police (Discipline) Regulations 1977, reg. 16 (6). 

Ibid., reg. 16 (6) proviso. 

Police (Discipline) (Senior Officers) Regulations 1977, S.I. 1977 No. 581, reg. 12 (2). 
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Ibid., reg. 12 (5) proviso. 
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283. Procedure at the hearing. The procedure at the hearing of a charge is 
substantially the same whether or not the accused is a senior officer! and whether 
the hearing is before a chief officer or a tribunal (or, in the Metropolitan Police, 
a disciplinary board or officer), and references in this paragraph to the officer 
conducting the hearing should be read accordingly?. Unless he is a senior officer, 
the accused must be ordered to attend at the hearing?. 

The hearings must be in private* except that, subject to appropriate safeguards 
for the proper conduct of the proceedings®, where a charge arises out of a 
complaint the complainant?, accompanied, where appropriate, by reason of age 
or otherwise, by a personal friend or relative, may be allowed to be present 
while witnesses are being examined or cross-examined” and to request that 
questions be put to the accused®. Unless the accused objects or is a senior officer, 
the officer conducting the hearing may, however, if he considers it desirable to 
do so, for example, for the purposes of training in disciplinary procedures, allow 
one or more members of a police force to attend the whole or part of the 
hearing?. 

Before the case is presented, the accused may submit that the facts alleged in 
the charge do not constitute the offence with which he is charged!%. Where he 
does not admit the charge, the hearing proceeds as though he denied it!?. 

The officer conducting the hearing has power to adjourn from time to timet? 
and, if it appears just and proper so to do, to proceed in the absence of the 
accused!? even though, owing to his absence, it may have been impossible to 
comply with certain preliminary disciplinary procedures!. 

It is for the officer conducting the hearing to determine whether any evidence 
is admissible or whether any question should be put to a witness!5; and he may 
admit written statements in lieu of oral evidence where certain steps have been 
taken in advance of the hearing!® but, where the other party objects, such a 
statement may only be admitted if the person who made it is called as a witness 
and is available to be cross-examined!”. The officer conducting the hearing is 
entitled to disregard written evidence if he is of the opinion that oral evidence 
should be given and he requests such evidence but it is not given!®. A verbatim 
record of the proceedings at the hearing must be taken!?. 


For the meaning of “senior officer”, see para. 271, note 8, ante. 

In the Police (Discipline) Regulations 1977, S.I. 1977 No. $80, “officer conducting the hearing” 
means the chief officer, Metropolitan disciplinary board or officer, or tribunal by whom the 
hearing is conducted: regs. 4 (1), 13. Where the hearing is conducted by a board or tribunal, 
any decision falling to be taken by the officer conducting the hearing may be a majority 
decision, but it must not be indicated whether it was a unanimous or majority decision: reg. 16 
(8). 

Ibid., reg. 16 (1). 

Ibid., reg. 16 (2); Police (Discipline) (Senior Officers) Regulations 1977, S.I. 1977 No. 581, reg. 
12 (11) 

a the Police (Discipline) Regulations 1977, reg. 20 (1), (4); Police (Discipline) (Senior 
Officers) Regulations 1977, S-I. 1977 No. 581, reg. 16 (1), (4). 

References to the complainant are references to the originator of the complaint, notwithstand- 
ing that it was transmitted by some other person or body: see the Police (Discipline) 
Regulations 1977, reg. 20 (5); Police (Discipline) (Senior Officers) Regulations 1977, reg. 16 (5). 
Police (Discipline) Regulations 1977, reg. 20 (1), (2); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 16 (1), (2). However, if the complainant is to be a witness he and any 
person allowed to accompany him may be excluded until he has given evidence, and, where 
information may be disclosed in evidence which, in the public interest ought not to be 
disclosed to the public, they may be excluded whilst it is given: see the Police (Discipline) 
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Regulations 1977, reg. 20 (2) proviso; Police (Discipline) (Senior Officers) Regulations 1977, 
reg. 16 (2) proviso. ` i AAA i 

8 See the Police (Discipline) Regulations 1977, reg. 20 (1), (3); Police (Discipline) (Senior 
Officers) Regulations 1977, reg. 16 (1), (3). 

9 Police (Discipline) Regulations 1977, reg. 16 (2) proviso. 

10 Ibid., reg. 16 (5); Police (Discipline) (Senior Officers) Regulations 1977, reg. 12 (4). If the 
officer conducting the hearing upholds the submission, he must dismiss the charge: Police 
(Discipline) Regulations 1977, reg. 16 (5); Police (Discipline) (Senior Officers) Regulations 
1977, reg. 12 (4). 

11 Police (Discipline) Regulation 1977, reg. 16 (4); Police (Discipline) (Senior Officers) Regu- 
lations 1977, reg. 12 (3). I y 

12 Police (Discipline) Regulations 1977, reg. 18; Police (Discipline) (Senior Officers) Regulations 
OA, HES, at 

13 Police (Discipline) Regulations 1977, reg. 19 (1); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 15 (1). In the case of an accused who is not a senior officer, if the 
accused is detained under the sentence of a court in a prison etc. and desires to make 
representations in person, the hearing must not be concluded until he has been enabled to do so 
(Police (Discipline) Regulations 1977, reg. 19 (1) proviso (a)); and if good reason is given why 
he is unable (otherwise than by reason of such detention) to attend, the hearing must be 
postponed or adjourned (reg. 19 (1) proviso (b)). 

14 Ibid., reg. 19 (2) (dispensing with the procedure described in regs. 7, 8, 11, 12, 16 (1)); Police 
(Discipline) (Senior Officers) Regulations 1977, reg. 15 (2) (dispensing with the procedure 
described in regs. 6, 8, 10). 

15 Police (Discipline) Regulations 1977, reg. 16 (7); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 12 (6). 

16 Either party who proposes to adduce such written evidence must give the other party a copy at 
least twenty-one days before the hearing (or such shorter period as they may agree) and invite 
the other to agree or object, in writing, to the admission of the statement without the maker 
being called as a witness: Police (Discipline) Regulations 1977, reg. 17 (3); Police (Discipline) 
(Senior Officers) Regulations 1977, reg. 13 (3). A written statement purporting to be made and 
signed by a person and witnessed by another person is presumed to have been made by that 
person unless the contrary is shown: Police (Discipline) Regulations 1977, reg. 17 (2); Police 
(Discipline) (Senior Officers) Regulations 1977, reg. 13 (2). Evidence is not admissible under 
these provisions if it would not have been admissible had it been made orally; and nothing in 
these provisions prejudices the admission of written evidence which would be admissible apart 
from these provisions: Police (Discipline) Regulations 1977, reg. 17 (1), (5); Police (Discipline) 
(Senior Officers) Regulations 1977, reg. 13 (1), (5). 

17 Police (Discipline) Regulations 1977, reg. 17 (3); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 13 (3). The time-limit for objecting is within fourteen days from the 
receipt of the copy of the statement, or such shorter period expiring before the date of the 
hearing as the parties agree: Police (Discipline) Regulations 1977, reg. 17 (3); Police (Discipline) 
(Senior Officers) Regulations 1977, reg. 13 (3). 

18 Sce the Police (Discipline) Regulations 1977, reg. 17 (4); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 13 (4). 

19 Police (Discipline) Regulations 1977, reg. 16 (9); Police (Discipline) (Senior Officers) 
Regulations 1977, reg. 12 (7). If the charge is proved and the accused contemplates appealing, 
he may request a transcript: see the Police (Discipline) Regulations 1977, reg. 16 (9); Police 
(Discipline) (Senior Officers) Regulations 1977, reg. 12 (7). 


284. Decisions as to guilt and punishment. Except where the accused is a 
senior officer’, it is for the officer conducting the hearing”, at its conclusion, 
either to dismiss the charge or to find it proved?. The decision must be entered 
on the discipline form and notified in writing to the accused*. The punishment is 
imposed by the officer conducting the hearing? unless the case has been remitted 
to another chief officer®, in which event the conducting officer must recommend 
to the chief officer which punishment should be imposed?. However, where a 
disciplinary tribunal$ has heard the case it falls to the chief officer who is the 
chairman of the tribunal, after consulting with the other members, to impose the 
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punishment’. Where the question of the punishment to be imposed or 
recommended is being considered, the chief officer concerned must have regard 
to the accused’s record of police service, he may receive any evidence which in 
his opinion would assist in the determination of the question!®, and he must 
afford the accused or his representative an opportunity to make oral or written 
representations or to adduce evidence relevant to the question!!. As soon as 
possible after a decision to impose a punishment has been taken, the decision 
must be recorded on the discipline form and notified in writing to the accused!2. 
In the case of a senior officer, the hearing is by a tribunal!3, which must as 
soon as possible after the hearing submit a report to the police authority'4 which 
then decides whether to dismiss the case or impose a punishment!?. As in the 
case of any other officer, the authority must have regard to the accused’s record 
of service, may receive evidence and must afford an opportunity for rep- 
resentations!®. The decision must be recorded on the discipline form and notified 
in writing to the accused!”, and the authority must send copies both of the 
tribunal's report and of the authority’s decision to the Secretary of State?®. 


For the meaning of “senior officer”, see para. 271, note 8, ante. 

For the meaning of “officer conducting the hearing”, see para. 283, note 2, ante. 

Police (Discipline) Regulations 1977, S.I. 1977 No. 580, reg. 21 (1). 

Ibid., reg. 21 (2). As to the discipline form, see para. 276, ante. 

Ibid., reg. 22 (2), which is expressed to be subject to reg. 22 (3), (4): see infra. As to 

punishments, see para. 287, post. As to findings, the imposition of punishments and appeals in 

E Metropolitan dos see Sch. 4, paras. 6—10. 

6 Le. under ibid., reg. 14 (see para. 281, ante): reg. 22 (3) (a). Furthermore, the chief officer 
¿Sirena must ia be interested in the case otherwise than in his capacity as such nor be a 
material witness: reg. 22 (3) (b). 

7 Ibid., reg. 22 (3). He must send a report to the chief officer concerned, and a copy to the 
accused, including a recommendation as to the punishment, a statement as to the charge found 
proved, a statement of the facts admitted or found proved so far as they appear material to the 
question of punishment, and any other matter arising out of the hearing appearing to be so 
material: reg. 22 (5). 

8 Le. one set up under the Police Act 1976, s. 4: see para. 281, ante. 

9 See the Police (Discipline) Regulations 1977, reg. 22 (4). 

10 Ibid., reg. 22 (6) (a). Such evidence must be included in the verbatim record under reg. 16 (9) 
(see para. 283, ante): reg. 22 (7). 

11 Ibid., reg. 22 (6) (b). Such oral representations or evidence must be included in the verbatim 
record under reg. 16 (9): reg. 22 (7). 

12 Ibid., reg. 22 (8). It must also be recorded in the discipline book: see reg. 25, and para. 276, 
ante. 

13 See the Police (Discipline) (Senior Officers) Regulations 1977, S.I. 1977 No. 581, reg. 11 (1), 
and para. 280, ante. 

14 Ibid., reg. 17 (1). The tribunal must send a copy of the report to the accused: reg. 17 (2). The 
report sets out a statement of the facts admitted or proved so far as material to the case, a 
statement of the charges found to be proved, a recommendation as to the punishment for any 
charges found to be proved, and any other matter arising out of the hearing which the tribunal 
desires to bring to the authority's notice: reg. 17 (1) (a)-(d). A transcript of the verbatim 
record (see para. 283, ante) must also be sent to the authority: reg. 12 (7). 

1s Ibid., reg. 18 (1). 

16 See ibid., reg. 19 (2). A verbatim record under reg. 12 (7) must be taken of any such evidence 
or oral representations: reg. 19 (3). 

17 Ibid., reg. 18 (2). 
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285. Institution of disciplinary appeals. Where a charge has been found 
proved, the accused may appeal to the Secretary of State! either against both the 


Para. 285 Vol. 36: Police 172 


finding and punishment or against punishment only?. Where the accused 
considers appealing, he is entitled to a transcript of the record of the hearing’. If 
he decides to appeal, he must give notice of appeal to the Secretary of State in 
the prescribed form* within twenty-two days beginning with the day on which 
he was notified in writing of his punishment; and unless he annexes to the 
notice supporting statements® setting out the grounds of the appeal and listing 
any new documentary evidence or witnesses he wishes to submit or call, he must 
supply the Secretary of State with those statements within the period of fifty 
days beginning with the same day’. 

On any appeal against the decision of a police authority the respondent is that 
authority®. On any other appeal the respondent is the appellant’s chief officer of 
police or such other person as the Secretary of State may direct, but the 
Secretary of State may direct any respondent to act in consultation with such 
other person or persons as he may specify”. The appellant must send copies of his 
notice of appeal and supporting statements to his chief officer!® and, unless he is 
a senior officer!!, to any other person whom the Secretary of State has directed 
to be the respondent!?. ) 

The respondent, when so required by the Secretary of State, must state in 
writing whether he desires to oppose the appeal!3. If he does, he must state the 
facts and contentions on which he relies and the evidence, if any, which he 
desires to submit!*; whether in the event of a hearing by an appeal tribunal he 
wishes to appear by a legal or other representative!5; and (unless the appeal is 
against punishment only) whether the charge to which the appeal relates arose 
out of a complaint and, if so, the complainant’s name and address!?. He must 
also send the Secretary of State such number of copies of this statement as the 
Secretary of State requires!”, together with such papers, reports, records and 
other documents as the Secretary of State may specify!8. The respondent must 
send to the appellant a copy of the statement! and a list of the documents which 
the Secretary of State has required together with copies of those not previously 
given to the appellant?0, 


1 Police Act 1964, s. 37 (1). In the Metropolitan Police an appellant, other than a senior officer 
(defined in para. 271, note 8, ante), may appeal internally against the finding and the 
punishment, or against the punishment only, by giving written notice of appeal to the 
Commissioner of Police of the Metropolis within two days following the day on which he was 
notified of the punishment, and within a further twenty-one days must furnish a statement of 
the grounds of appeal: Police (Discipline) Regulations 1977, S.I. 1977 No. $80, reg. 16 (9), Sch. 
4, para. 9 (1)-(3). The appeal is considered by the commissioner or an assistant commissioner: 
Sch. 4, para. 9 (4). The appellant may attend and conduct his appeal in person or by a member 
of a police force selected by him, but this is subject to reg. 19 (1) (see para. 283, ante): Sch. 4, 
para. 9 (5). As to representations and evidence, see Sch. 4, para. 9 (6)—(8). The decision must be 
recorded on the discipline form and notified in writing to the appellant: Sch. 4, para. 9 (9). A 
verbatim record must be taken, and if the appellant considers appealing further to the Secretary 
of State he is entitled to request a copy of the transcript: Sch. 4, para. 9 (10). Such an appeal is a 
prerequisite to an appeal under the Police Act 1964, s. 37: s- 37 (4); Police Act 1976, s. 12 (2). 

2 See the Police (Appeals) Rules 1977, S.I. 1977 No. 759, t. 4 (1), Schedule. These rules were 
made under the Police Act 1964, s. 37 (5), Sch. 5, para. s; Police Act 1976, s. 12 (6). Any 
question arising as to the proper compliance with the rules must be determined by the 
Secretary of State, whose decision is final: Police (Appeals) Rules 1977, r. 18. 

3 See para. 283, note 19, ante. 

4 Police (Appeals) Rules 1977, r. 4 (1), Schedule. Where the appellant is a member of the 
Metropolitan Police or a senior officer the notice must be modified accordingly: r. 4 (1). 


Documents may be served by being sent by registered post or the recorded delivery service: see 
Tal 
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$ Police Act 1964, Sch. 5, para. 1; Police (Appeals) Rules 1977, r. 4 (2). In special circumstances 
the Secretary of State may extend the time-limit: r. 4 (5). 
6 These statements are those referred to in ibid., Schedule, Notice of Appeal, paras. 7-9. 
7 Ibid., r. 4 (3). In special circumstances the Secretary of State may extend the time-limit: r. 4 (5). 
8 Police Act 1964, Sch. 5, para. 2 (1); Police Act 1976, s. 12 (3). 
9 Police Act 1964, Sch. s, para. 2 (2); Police Act 1976, s- 12 (3). 
10 Police (Appeals) Rules 1977, r. 4 (4) (a). However, if the appellant is a senior officer, but is not 
a member of the Metropolitan Police, the copies must be sent instead to his police authority: 
r. 4 (4). 
11 For the meaning of “senior officer”, see para. 271, note 8, ante. 
12 Police (Appeals) Rules 1977, r. 4 (4) (b). 
iis) Meal. 5 (De 
Tet Moral § (Gi 


16 Ibid., x. $ (1 


286. Hearing of disciplinary appeals. On a disciplinary appeal the Secretary 
of State may in any case appoint one or more persons, one at least of whom 
must be a person engaged or experienced in police administration, to hold an 
inquiry and report to him, and he must do so where it appears to him that the 
case cannot be properly determined without taking evidence’. The Secretary of 
State must send each member of the appeal tribunal copies of the notice of 
appeal and the respondent’s statement, together with the other supporting 
documents and statements?. However, except where the appeal is against 
punishment only, unless and until the Secretary of State is satisfied that the 
inquiry will not proceed by way of a rehearing he must, so far as practicable, 
withhold so much of the documents and statements as relates to the appellant’s 
general character and record of police services. 

If the Secretary of State so determines as respects a particular charge, then the 
tribunal must take evidence and for that purpose hold a hearing‘. As respects any 
other charge, the tribunal must take evidence and for that purpose hold a 
hearing, unless it seems likely to the chairman of the tribunal that the inquiry 
can properly be carried out without taking evidence®, and after considering the 
matter and consulting the other members of the tribunal, the chairman 
determines that it must be so carried out“. 

After consulting with the chairman of the tribunal, the Secretary of State 
must give at least twenty-eight days’ notice of the opening of a hearing to both 
the appellant and the respondent’. The appellant may appear in person or be 
represented by a serving member of a police force or by counsel or a solicitors. 
The respondent may be represented by a serving member of a police force, by 
counsel or a solicitor or, except where the respondent is the Commissioner of 
Police of the Metropolis, by the clerk or other officer of the relevant police 
authority?. Unless the Secretary of State otherwise directs, a hearing is in 
private! although, subject to safeguards in the public interest, the tribunal may 
allow a person to attend the whole or part of the hearing'!, and, where the 
appeal relates to a charge arising out of a complaint, the complainant has a right 
to attend and formulate questions to be put to the appellant corresponding to 
that which he has in relation to an original disciplinary hearing!?. Oral evidence 
is given on oath!%, and an appeal tribunal has power to summon witnesses!4. 
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Questions of admissibility are for the tribunal!> and written statements in lieu of 
oral evidence may be admitted under the same conditions as at an original 
hearing!®. 

With the leave of the Secretary of State, an appellant may withdraw his 
appeal at any time before it is determined!” and, with leave, he may amend his 
notice of appeal!3 and the respondent his response!®. The discretion to grant such 
leave to amend lies with the Secretary of State except that, where a tribunal has 
been appointed and has not reported, it lies with the chairman of the tribunal?°. 

On completion of an inquiry an appeal tribunal must submit a report of its 
findings to the Secretary of State?! together with the documents with which it 
was furnished and a transcript of any hearing??; the report must set out the facts 
admitted or proved and, as appropriate, a statement of the charges found proved 
and recommendations as to punishment??. 

After considering this report where a tribunal has been appointed, and after 
considering the notice of appeal and other documents furnished by the appellant 
and the respondent, the Secretary of State makes an order?* allowing or 
dismissing the appeal or substituting a lesser punishment for that imposed?S, 
Copies of the order, which is final and binding on all parties, and, where an 
inquiry has been held, of the report are sent to both the appellant and the 
respondent*®. Where the effect of the order is to reinstate the appellant in the 
force, or in his previous rank, the reinstatement is fully retrospective for pension 
purposes and to such extent, if any, as the order specifies for the purposes of 
pay?”. 

The costs of both parties to an appeal fall on the police fund?8 unless the 
Secretary of State directs the appellant to pay his own costs in whole or in 
part??. Costs are taxed in such a manner as the Secretary of State may direct?. 


1 Police Act 1964, s. 37 (s), Sch. 5, para. 3. (1); Police Act 1976, s. 12 (4). The persons appointed 
are normally a barrister and an inspector of constabulary. As to such inspectors, see para. 258, 
ante. 

Police (Appeals) Rules 1977, S-I. 1977 No. 759, r. 6 (1). As to the notice and statements, see 

para. 285, ante. 

a Menck, m0 (6) 

4 Ibid., r. 8 (1), (2). Where as respects a particular charge the appeal is against both finding and 
punishment, then as respects that charge a hearing in pursuance of r. 8 (2) or r. 8 (3) must be by 
way of rehearing: r. 8 (5). 

5 Ibid., r. 8 (3) (a). See also note 4, supra. 

6 Ibid., r. 8 (3) (b). Before the chairman determines that no evidence be taken both parties must 
be given an opportunity of making representations to the tribunal, and, subject to necessary 
(a rr. 9-11 apply in relation to a hearing for the purpose of taking evidence: r. 8 
4). 

7 Ibid., r. 9 (1), (2). Where the charge arises out of a complaint, notice must similarly be sent to 
the complainant: r. 14 (2). The procedure at the hearing is determined by the tribunal: r. 9 (4). 
It is within its discretion to proceed in the absence of cither party, if it appears just and proper 
to do so, and to adjourn as necessary: r. 9 (3). 

is Motel... 55 O (00): 

9 Ibid., r. 10 (2). “Relevant police authority” means the police authority maintaining the police 
force of which the respondent is an officer or, where the respondent is the police authority, that 
authority: r. ro (3). 

ro Morelo Tuc (60) 

11 See 1bid., r. 11 (1) proviso, (2). 

12 See ibid., r. 14 (1), (3), and cf. para. 283, ante. 

13 Ibid., r. 12 (2). The evidence adduced by the respondent is given first unless the tribunal 

otherwise determines: r. 12 (1). Witnesses are subject to cross-examination: r. 12 (3); and see 

r. 15 (4). A verbatim record is taken: r. 12 (5). 


to 
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14 Local Government Act 1972, s. 250 (2), (3) (see LOCAL GOVERNMENT, vol. 28, para. 1385), 
applied by the Police Act 1964, Sch. 5, para. 3 (2). 

1§ Police (Appeals) Rules 1977, r. 12 (4). 

16 See ibid., r. 13, and cf. para. 283, ante. 

iG See ile. im Wa); (2) 


HE ONGe a (a). 
19 Ibid., r. 7 (3) (b). 
20 See ibid., r. 7 (4). 
A (1): 
22 bider. as 2 


23 ES ibid., r. 15 (1) (a)-(d). The Secretary of State may direct any person appointed to a 
tribunal to jel in the report with any particular specified matter: Police Act 1964, Sch. 5, para. 
3 (1A); Police Act 1976, s. 12 (4). 

24 Police Act 1964, Sch. s, para. 3 (3). Before making the order the Secretary of State may remit 
the case for further investigation by the tribunal (in which case the Police (Appeals) Rules 1977 
apply with necessary modifications to the further investigation: r. 16), or, if he thinks fit, for 
further consideration by the person or persons whose decision is the subject of the appeal: 
Bocca os cs patas Police Act 1070, S. 12 (5). 

DSmBOUGEWNCL 10049537 (2): Police Act 1976, s. 12 (1). 

26 Police Act 1964, Sch. 5, para. 4 (1). 

27 See ibid., Sch. 5, para. 4 (2), which also requires the order to deal with any suspension to which 
the appellant was subject. 

28 For the meaning of “police fund”, see para. 225, note 4, ante. 

29 Police Act 1964, s. 37 (3). 

30 Ibid., Sch. 5, para. 4 (3). 


287. Disciplinary punishments. The punishments which may be imposed in 
proceedings against a member of a police force other than a senior officer! are 
(1) dismissal from the force?; (2) requirement to resign as an alternative to 
dismissal’; (3) reduction in rank*; (4) reduction in rate of pay for a period not 
exceeding twelve months?, and to a rate not lower than the minimum for the 
member's rank®; (5) a fine”? that, when aggregated with any other fines, does not 
exceed one-seventh of the member’s pay over the following thirteen weeks®; (6) 
reprimand’; and (7) caution!®. Separate punishments must be imposed for 
separate offences!!. Where, in the Metropolitan Police, punishment is imposed 
by a disciplinary officer of the rank of deputy assistant commissioner or 
commander!?, punishment by dismissal or requirement to resign is excluded, 
and a commander’s powers are further restricted by the exclusion of reduction in 
rank and limitations on the reduction in rate of pay, and on the fine, which he 
may impose!?. 

In the case of a senior officer the available punishments are (a) dismissal from 
the force!* (b) requirement to resign as an alternative to dismissal!5; (c) 
reprimand!®, 

It is at least arguable that it is a misuse of powers to assign a policeman to 
other duties as a disciplinary measure, thus by-passing the disciplinary 
machinery?”. 


1 For the meaning of “senior officer”, see para. 271, note 8, ante. 

2 Police (Discipline) Regulations 1977, S.I. 1977 No. 580, reg. 22 (1) (a). 

3 Ibid., reg. 22 (1) (b). The resignation is to take effect either forthwith or on a specified date or, 
where the accused is a member of the Metropolitan Police, when the time for appealing 
internally (see para. 285, note 1, ante) has expired or the appeal has been determined: reg. 22 
(1) (b), Sch. 4, para. 8. 

Mola, 22 (1) (C). 
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s Ibid., reg. 22 (1) (d). This punishment may not be imposed for criminal conduct under Sch. De 
para. 15 (see para. 272, ante): reg. 23 (1). This is because, generally speaking, the accused having 
been dealt with by a criminal court, the only matter outstanding is his fitness for the 
responsibilities of his rank or membership of a police force. 

tl. mua. 2 (1). e 

7 Ibid., reg. 22 (1) (e). This punishment may not be imposed for criminal conduct under Sch. 2, 
para. 15: reg. 23 (1). See also note s, supra. Fines are normally collected by stoppages from pay 
over a period of thirteen weeks following their imposition: Police Regulations 1979, S.I. 1979 
No. 1470, reg. 35 (4), Sch. 6, para. 4. In the event of the member leaving the force before 
completion of payment of a fine, the amount outstanding is deducted from his final pay: Sch. 
6, para. 4 proviso. 

8 Police (Discipline) Regulations 1977, reg. 23 (3). 

9 Ibid., reg. 22 (1) (£). 

10 Ibid., reg. 22 (1) (g). 

ee Mostoles (e 

12 Le. under ibid., Sch. 4, para. 4 (a) or para. 5 (a): see para. 281, ante. 

13 See ibid., reg. 23 (4), Sch. 4, para. 6. 

14 Police (Discipline) (Senior Officers) Regulations 1977, S.I. 1977 No. 581, reg. 19 (1) (a). 

15 Ibid., reg. 19 (1) (b). The resignation is to take effect either forthwith or on a specified date: 
reg. 19 (1) (b). 

16 Ibid., reg. 19 (1) (c). 

17 See Merricks v Nott-Bower [1965] 1 QB 57, [1964] 1 All ER 717, CA. 


288. Oversight of complaints procedure etc. Every police authority! in 
carrying out its duty with respect to the maintenance of an adequate and 
efficient police force, and inspectors of constabulary? in carrying out their duties 
with respect to the efficiency of any police force, must keep themselves informed 
as to the manner in which complaints from members of the public against 
members of the force are dealt with by the chief officer of police?. 

The Police Complaints Board* must keep under review the working of the 
provisions of the Police Act 1976? relating to complaints against the police and 
must report on it to the Secretary of State at least once in every three years®. It 
must also, at his request, report to him on such matters relating generally to 
complaints as he may specify, and may for that purpose carry out research into 
any such matters’. The board may also report to him on any matters coming to 
its notice which it considers should be brought to his attention by reason of their 
gravity or other exceptional circumstances®. In addition to these special reports 
the board must report annually to the Secretary of State on the discharge of its 
functions’. These annual reports must be published and laid before Parliament?!°. 

Except in certain circumstances!!, no person who is or has been a member, or 
on the staff, of the Police Complaints Board may disclose information received 
in connection with a complaint!*. Such disclosure is only permissible if made to 
the Secretary of State or within the board or, so far as is necessary for the proper 
discharge of the board’s functions, to other persons!3; or if it is made for the 
purposes of any criminal, civil or disciplinary proceedings!*; or if it is in the 
form of a summary or other general statement made by the board which does 
not identify the person from whom the information was received or to whom it 
relates*5. Improper disclosure is a criminal offence!®. 

The board’s functions relating to complaints and the oversight of the 
complaints procedure are not confined to complaints against members of the 
regular police forces. With the approval of the Secretary of State it may enter 
into arrangements with any authority maintaining any body of constables!” to 
discharge corresponding functions in relation to it!8. 
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For the meaning of “police authority”, see para. 225, note 2, ante. 

As to inspectors of constabulary, see para. 258, ante. 

Police Act 1964, s. 50. For the meaning of “chief officer of police”, see para. 246, note 2, ante. 

As to the board, see para. 275, note 8, ante. 

Le. the provisions of the Police Act 1976, Part I (ss. 1-9): see especially para. 275, ante. 

Ibid., s. 8 (6). 

Ibid., s. 8 (1). 

Ibid., s. 8 (2). The board must send a copy of any such report to the police authority and chief 
officer of any police force appearing to it to be concerned or, if the report concerns any body 
of constables maintained by some other authority, to that authority and the officer having the 
direction and control of that body of constables: s. 8 (2). 

9 Ibid., s. 8 (3). The report must contain a statement of any guidance the board has been given 
by the Secretary of State under s. 3 (8) (see para. 276, ante): s. 8 (3). The board must send a 
copy of the report to every police authority (s. 8 (5) (a)), together with any statistical or other 
general information relating to that year and to the area of that authority which the board 
considers should be brought to the authority's attention in connection with its functions under 
the Police Act 1964, s. 50 (see supra): Police Act 1976, s. 8 (5) (b). 

10 Ibid., s. 8 (4). 
11 See infra. 
12 Police Act 1976, s. 9 (1). 


JJ AW PWN H 


13 Imidh So EY 

14 dee. s. 9 (1) (b). 

ús Mil, Se 0 (O) 

16 Ibid., s. 9 (2). An offender is liable on summary conviction to a fine not exceeding./400: s. 9 
(2). 


17 As to such constabularies, see paras. 211 et seq., ante. 

18 See the Police Act 1976, s. 7 (1). Any such arrangements may, with the like approval, be varied 
or terminated: s. 7 (1). Such arrangements have been made with the Ministry of Defence, 
British Transport, the Port of Liverpool and the Port of London. Where there are no agreed 
arrangements the Secretary of State, after consulting the board and the authority, may by 
order make such arrangements: s. 7 (2). Such an order must be made by statutory instrument 
which is subject to annulment in pursuance of a resolution of either House of Parliament: s. 7 
(3). Any such authority is empowered to enter into such arrangements by s. 7 (4). The board 
may not exercise functions under any such arrangements in relation to anything done by a 
constable outside England and Wales: s. 7 (5). 


289. Judicial review of disciplinary proceedings. The courts have no 
defined place and no direct or immediate function in relation to police 
discipline!, but the proceedings are of a judicial character and the rules of natural 
justice should be observed?. Prima facie, therefore, the proceedings are subject to 
judicial review; nevertheless, the courts appear reluctant to intervene in 
disciplinary matters except where there has been some substantial injustice. 
Where the original disciplinary proceedings are not a nullity*, it would appear 
that the right of appeal to the Secretary of State enjoyed by a member of a 
police force is such that, either as a matter of law or as a matter of discretion, the 
courts would be unlikely to intervene and would regard proceedings on appeal, 
unless themselves impugned, as curing any defect in the original proceedings?. 


1 The position of the courts in this regard corresponds to their position in relation to prison 
discipline: see R v Board of Visitors of Hull Prison, ex parte St Germain [1979] 1 QB 425 at 454, 
[1979] 1 All ER 701 at 716, CA. 

2 Ridge v Baldwin [1964] AC 40, [1963] 2 All ER 66, HL, where the dismissal of a chief constable 
by a watch committee under the Municipal Corporations Act 1882 (repealed) was held to be null 
and void for a failure to observe the requirements of natural justice notwithstanding that the 
Secretary of State had upheld the decision on appeal under the Police (Appeals) Act 1927 
(repealed). 
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3 R v Board of Visitors of Hull Prison, ex parte St Germain [1979] 1 QB 425 at 450, 451, [1979] 1 
All ER 701 at 713, CA; Buckoke v Greater London Council [1971] Ch 655, [1971] 2 All ER 254 
ASOCIA ts 

4 See note 2, supra. 

s R v Board of Visitors of Hull Prison, ex parte St Germain [1979] 1 QB 425 at 448, 456, [1979] 1 
¡AMERO IAS 


(iii) Conditions of Service and Emoluments 


290. Restrictions on private life. Any member of a police force is subject to a 
number of restrictions affecting his private life!. 

He must abstain from any activity likely either to interfere with the impartial 
discharge of his duties or to give the public the impression that it might so 
interfere, and in particular he must not take any active part in politics?. 

He may only live at premises for the time being approved by his chief officer 
of police, and is not free to take in a lodger at or sub-let any part of his home’. 
Before doing so he must either obtain the consent of the chief officer or give 
him written notice, according to whether the member lives in a police house or 
quarters or in a house in respect of which he receives a rent allowance?. 

He must not wilfully refuse or neglect to discharge any lawful debt’. 


1 Police Regulations 1979, S.I. 1979 No. 1470, reg. 11. A failure to observe these restrictions is a 
disciplinary offence under the Police (Discipline) Regulations 1977, S.I. 1977 No. $80, reg. s, 
Sch. 2, para. 3: see para. 272, text and note 6, ante. No restrictions other than those designed to 
secure the proper exercise of the functions of a constable may be imposed by the police 
authority or chief officer on the private life of members of a police force except such as may 
temporarily be necessary or such as may be approved by the Secretary of State after 
consultation with the Police Advisory Board, and any such temporary restriction must be 
reported forthwith to the Secretary of State: Police Regulations 1979, reg. 11. 

Ibid., reg. 11, Sch. 2, para. 1. As to canvassing at elections, see para. 291, post. 

Ibid., Sch. 2, para. 2. As to police houses and quarters and rent allowances, see para. 296, post. 
Ibid., Sch. 2, para. 3 (1), (2). 
Morral.,, Sten 2, paran (1): 
Ibid., Sch. 2, para. 3 (2). 
Ibid., Sch. 2, para. 4- 
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291. Restrictions affecting public rights and duties. There are restrictions 
on the public rights and duties of members of police forces in the enactments 
relating to elections and jury service. 

Canvassing by a member of a police force at a parliamentary or local election 
in his police area constitutes a summary offence!. A member of any police force 
maintained by a police authority is disqualified for membership of the House of 
Commons? and for membership not only of his police authority but also of the 
county council of which the authority is a committee or, in the case of a 
combined police authority, of any county council represented on it?. 

Where the duties of a member of a police force or other constable on the day 
of the poll in either a parliamentary or local election are such that he is unable, 
or likely to be unable, to go to vote at the polling station appropriate in his case, 
he may apply as an absent voter for a postal vote or, alternatively, may vote at 
any polling station in the constituency or electoral area. 


m9 _ Police Organisation Paras. 291, 292 


A member of a: police force, including a member seconded for central 
service®, is incligible to serve on a jury, as are special constables, persons having 
the powers and privileges of a constable and members of statutory 
constabularies®. 


1 See the Representation of the People Act 1949, s. 87; Police Act 1964, s. 64 (3), Sch. 10, Part I; 
Representation ot the People Act 1969, s. 24 (4), Sch. 3, Part I; and sce ELECTIONS, vol. 15, para. 
706. 

2 House of Commons Disqualification Act 1975, s. 1 (1) (d). The Commissioner and Assistant 

Commissioners of Police of the Metropolis and the Commissioner of Police of the City of 

London (although not members of their respective forces) are also disqualified: s. 1 (1) (£), Sch. 

1, Part III. As to disqualification, see PARLIAMENT, vol. 34, paras. 1106 et seq. 

See the Local Government Act 1972, ss. 80 (1) (a), 104 (1), 107 (1) (b), and LOCAL GOVERNMENT, 

vol. 28, paras. 1091, 1145. 

4 Representation of the People Act 1949, ss. 12 (1) (b) (iii), (4), (6), 23 (1) (b) (iii), (4), (6): see 

ELECTIONS, vol. 15, paras. 481 et seq. 

For the meaning of “central service”, see para. 261, note 17, ante. 

Juries Act 1974, s. 1, Sch. 1, Part L, Group B. It would appear that in this context “special 

constable” is not poe to a special constable appointed for a police area (see para. 209, 

ante), but includes any holder of the office of constable (see para. 211, ante). As to persons 

having the powers and privileges of a constable, see para. 219, ante. As to statutory 
constabularies, see paras. 211 et seq., ante. 


uy 
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292. Personal records. The chief officer of police must cause a personal record 
of every member of a police force to be kept!. In the event of a member 
transferring to another police force, his personal record is transferred to the chief 
officer of police of that other area?. A member of a police force may, if he so 
requests, inspect his personal record?. If the member so requests, a punishment of 
a fine or a reprimand must be expunged after three years free from punishment 
other than a caution’, and any other punishment must be expunged after five 
years free from punishment other than a caution?. 

Where a member leaves a force, otherwise than on transferring to another 
force, the chief officer retains his personal record for so long as he thinks fit and 
then destroys ité. Where a member leaves in these circumstances he must be 
given a certificate showing his rank, periods of police service and the reason, 
cause or manner of his leaving the force”. However, where he was required to 
resign or was dismissed, the certificate must not disclose the circumstances®. The 
chief officer of police concerned may include in the certificate recommendations 
such as that the member’s conduct was exemplary, very good or good”. 

The fingerprints of every member of a police force are taken!° and are kept 
separate from any other collection of fingerprints!!. On a member leaving his 
force all records and copies of his fingerprints must be destroyed unless he is 
statutorily transferred!? to another force, in which case they are transferred to 
that other force?3. 


1 Police Regulations 1979, S.I. 1979 No. 1470, reg. 19 (1). The personal record must contain (1) a 
personal description of the member (reg. 19 (2) (a) (2) particulars of his place and date of birth 
(reg. 19 (2) (b)); (3) particulars of any marriage and children of his (reg. 19 (2) (c)); (4) a record 
of any service of his in any branch of Her Majesty’s forces or in the Civil Service (reg. 19 (2) 
(d)); (5) a record of any service of his in any other police force, including service as an auxiliary 
policeman, and of any transfers between police forces (reg. 19 (2) (e)); (6) a record of any 
qualifying examination at which he was a candidate (reg. 19 (2) (f): see para. 268, ante); (6) a 
record of his service in the police force including particulars of all promotions, postings, 
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removals, injuries received, periods of illness, commendations, rewards, punishments other than 
cautions, and the date of his ceasing to be a member of the police force with the reason, cause 
or manner of it (reg. 19 (2) (g)). : 
2 Ibid., reg. 20. 
3 Ibid., reg. 19 
4 Ibid., reg. 19 roviso (i). 
5 roviso (11). 
6 


asf T. 


( 
( 
Ibid., reg. 19 ( 
abid reg 27 
7 Mental... naa 2 (( 
8 Ibid., reg. 21 ( 
y Ibid., reg. 21 ( 
10 lbid., wees 22) ( 

en Morel... mea, a (2). 

12 Le. by or under the Local Government Act 1933 (repealed), the Police Act 1946 (repealed), the 
Local Government Act 1958 (largely repealed), the London Government Act 1963, the Police 
Act 1964, the Local Government Act 1972, or, in the case of a person who was a member of 
the River Tyne police force, under the Harbours Act 1964: Police Regulations 1979, reg. 3 (2). 

13 Ibid., reg. 22 (3). 


293. Hours of duty and days off duty for lower ranks. Whereas every 
member of a police force must carry out all lawful orders and must at all times 
punctually and promptly perform all appointed duties and attend to all matters 
within the scope of his office as a constable!, the provisions governing the hours 
of duty and days off duty of members of police forces distinguish between 
members below the rank of superintendent and those of or above that rank?. 

In the case of a member below the rank of superintendent who is not assigned 
to dutics specially excepted by the Secretary of State?, the normal daily period of 
duty is eight hours, including a refreshment break but excluding any time 
occupied in reporting for duty’. So far as possible, it is performed in a single 
tour of duty?. Where the daily period has to be split between more than one 
tour and the member concerned does not return home between tours, an 
interval for refreshment and rest is normally included at the beginning or end of 
one of the tours'. 

So far as the exigencies of duty permit, a member below the rank of 
superintendent? 1s granted a day’s leave on each public holiday® and rest days at 
the rate of two rest days in respect of each week?. 

A member who remains on duty after his tour of duty ends, or is recalled 
between two tours of duty or is required to do duty on a public holiday or on a 
day rostered as his rest day*, is entitled to compensation!!. Where he has been 
required to perform his normal daily period of duty in more than a single tour 
and has returned home between tours, or where he has been recalled between 
two tours of duty, his reasonable travelling time is taken into account in 
computing such compensation!?. The compensation takes the form of an 
allowance! or, if the member so elects, time off in lieu of an allowance’. 


1 Police Regulations 1979, S.I. 1979 No. 1470, reg. 23. Disobedience to lawful orders and neglect 
of duty are disciplinary offences under the Police (Discipline) Regulations 1977, S.I. 1977 No. 
SSO regas. SC Palace 3, d: Sce paraa antes 

As to ranks, see para. 264, ante. 

Police Regulations 1979, reg. 25 (1). 

Ibid., reg. 25 (2). 

ai reg. 25 (3). In this case a forty-five minute refreshment interval is normally allowed: reg. 
(E): 
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6 Ibid., reg. 25 (4). 
Ma ree 27 (1) 
8 “Public holiday” means Christmas Day, Good Friday or a bank holiday: ibid., reg. 5 (1). 
9 Ibid., reg. 27 (2). 

10 A day only ceases to be a rostered rest day if the roster is changed more than a week in advance 
or the change is made at the member's request: ibid., reg. 27 (6) (c). Generally as to computing 
overtime periods, see reg. 26 (5). As to casual overtime, see reg. 26 (4), (6). 

11 See ibid., regs. 26 (1), 27 (3). 

12 See ibid., reg. 29. 

13 See 1bid., regs. 26 (2) 

14 See ibid., regs. 26 (2 
December, CA. 
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, (3), 27 (4), (5). See also Starbuck v Goodson (1980) Times, 13th 


294. Public holidays and monthly leave days for higher ranks. Subject to 
the exigencies of duty!, a member of a police force of or above the rank of 
superintendent? must be allowed a day’s leave on each public holiday? and be 
granted each month‘, in the case of a superintendent, eight monthly leave days, 
or, in the case of a member of higher rank, one and one-half monthly leave days°. 

Such a member who is required to do duty on a public holiday is granted a 
day’s leave in lieu unless this is precluded for the next three months by the 
exigencies of duty®. Where the exigencies of duty have precluded the grant to a 
superintendent of eight monthly leave days in respect of any month, he is, 
subject to those exigencies, granted additional monthly leave days during the 
following three months’. 


1 As to the general duty to carry out orders etc., see para. 293, text and note 1, ante. 
2 Police Regulations 1979, S.I. 1979 No. 1470, reg. 28 (1). 

3 For the meaning of “public holiday”, see para. 293, note 8, ante. 

4 “Month” means a twenty-eight day period beginning with such day as is fixed by the chief 
officer of police: Police Regulations 1979, reg. 28 (5). 

Ibid., reg. 28 (2). 

Ibid., reg. 28 (3). 

Ibid., reg. 28 (4). 


DWN 


295. Annual and other leave. Subject to the exigencies of duty, a member of 
a police force is entitled to between eighteen and forty-eight days’ annual leave! 
depending on rank and length of service? and, subject to medical certification, 
sick leave? and maternity leave’. 


1 Annual leave is additional to the days upon which a member is not required to perform police 
duties in accordance with the Police Regulations 1979, S.I. 1979 No. 1470, reg. 27 or reg. 28 
(see paras. 293, 294, ante): reg. 31 (2). 

A, See loch na Qi (00), Sans ye 

See ibid., reg. 32 (1). Subject to the consent of the police authority, a medical certificate is not 

required for an absence not exceeding three days, excluding any day on which the member 

would not have been required, if fit, to perform police duty: reg. 32 (1) proviso (a). These 

provisions apply to a member who is in quarantine as it applies to one who is ill: reg. 32 (2). 

4 See ibid., reg. 33. Maternity leave may extend for six months before and nine months after the 
date of the birth: see reg. 33 (3). A member is entitled to only three months’ paid maternity 
leave, the rest being unpaid (reg. 33 (2)), although a probationary constable is not entitled to 
any paid maternity leave (reg. 33 (2) proviso). During the period for which she is entitled to 
take maternity leave the member is not entitled to sick Jeave in respect of any injury, illness or 
incapacity solely or mainly due to pregnancy or childbirth: reg. 33 (1). 


uy 


Para. 296 Vol. 36: Police 182 


296. Emoluments. The emoluments of a member of a police force comprise 
pay and any allowances to which he is entitled!. l 

The scales of pay for members holding ranks up to and including that of chief 
superintendent are prescribed, different scales being prescribed for members of 
the City of London Police and the Metropolitan Police and for members of 
other forces?. The rate depends also on the period of service?. Where a scale of 
pay is not prescribed, for example in the case of a chief constable, it is 
determined by the Secretary of State*, who takes account of the differing 
responsibilities of senior officers in different police forces. Notwithstanding that a 
member is on sick leave he continues to be entitled to his pay, but the amount of 
any social security sickness, invalidity or injury benefit, including any earnings 
related supplement or increase for dependants, is deducted®. Maternity leave may 
be partly with, and partly without, pay?. 

Unless approved by the Secretary of State, only prescribed allowances may be 
paid and the amounts and conditions of payment are as prescribed or as 
determined or approved by him’. The prescribed allowances are (1) overtime 
allowance and allowance for public holiday or rest day working®; (2) rent 
allowances for members not provided with a free police house or quarters?; (3) 
removal allowances!®; (4) uniform allowance for members not supplied with 
uniform!!; (5) women’s stocking allowance where stockings or tights are not 
supplied!?; (6) plain clothes allowances for members required to perform duty in 
plain clothes!3; (7) detective duty and detective expenses allowances'*; (8) 
subsistence, refreshment and lodging allowances!®; (9) motor vehicle allowances 
in respect of the use for the purposes of duty of a private car!®; (10) bicycle 
allowance!’; (11) typewriter allowance in respect of the use of a private 
typewriter!§; (12) dog handler’s allowance!®; (13) allowance by way of re- 
imbursement of certain national health service charges for drugs, appliances and 
dental treatment?; (14) London allowance?!; (15) extra duty allowance, where a 
member below the rank of superintendent is required to perform certain duties 
of inspection and they result in a material addition to his normal hours of duty??; 
(16) temporary duty allowance for performing duties normally performed by a 
member of higher rank? (17) promotion examination allowances?4; and (18) 
allowance for recurring escort duty etc.25. Where a member of a police force is 
regularly in receipt of a plain clothes, detective duty or detective expenses 
allowance or any allowance to meet expenses which cease during absence from 
duty, the allowance nevertheless continues to be payable for the first month of 
any period of sick or maternity leave but thereafter payment may be suspended 
by the chief officer of police?®. 

Duly authorised expenses espect of which no allowance is payable are 
reimbursed?’ and advance payments are made to a member of or below the rank 
of inspector who is required to do duty away from his normal place of duty to 
cover his probable expenses?8, 

Uniform and equipment are issued free of charge to constables and sergeants?? 
and may, if the police authority so determines, be issued to members of higher 
rank%, Anything so issued remains the property of the police authority and 
must be returned by a member on his leaving the force*! or on it being replaced, 
except that in such case the police authority may allow him to buy it or retain it 
without payment??. 


1 Only pay is pensionable: see para. 302, post. As to the effect of suspension on pay and 
allowances, see para. 273, ante. 
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See the Police Regulations 1979, S.I. 1979 No. 1470, reg. 35 (1), Sch. 5, paras. 1, 2 (amended 
by S.I. 1980 Nos. 405, 1455). As to London weighting, see reg. 36 (amended by S.I. 1980 No. 
803). Salaries are normally paid by the police authority, but for the Metropolitan Police are 
paid by the Receiver for the Metropolitan Police District: Metropolitan Police Act 1829, s. 12. 

See the Police Regulations 1979, reg. 35 (2), (6). 

IS cos para- 3: 

See 1bid., reg. 42. 

See ibid., reg. 33 (2), and para. 295, ante. 

Ibid., reg. 45 (1). As to authorised expenses, see reg. 45 (2), and the text to note 27, infra. 

See ibid., regs. 26 (2), 27 (3), and para. 293, ante. 

See ibid., regs. 47-50 (amended by S.I. 1980 No. 405). Compensatory grants under reg. 50 in 
effect render rent allowances free of income tax since they are related to the tax liability 
attributable to such allowances. A member of a police force who is not paid a rent allowance 
must be provided with a house or quarters free of rent and rates: reg. 71 (1); see Hammond v 
Inman (1977) 121 Sol Jo 201, CA. Where two members are married to each other and not 
separated they may be provided with a house or quarters jointly: Police Regulations 1979, reg. 
71 (2). A member on unpaid leave is not entitled to a house or quarters: reg. 71 (1) proviso (b). 

See ibid., reg. 51 (amended by S.I. 1980 No. 405). 

See ibid., reg. $2. 

SES Mal, aa, sE 

See ibid., reg. $4. 

See Ibid., reg. 55. 
See ibid., reg. 56. 

See ibid., reg. 58 (amended by S.I. 1980 No. 405). See also reg. 29 (3). 

Seeibidmaress 59: 

See ibid., reg. 60. 

See ibid., reg. 6r. 

See ibid., reg. 62. This covers reimbursement of charges incurred under the National Health 
SemwiGer Ncw 1077 Sey ja S E Ss: 79. 

See the Police Regulations 1979, reg. 63 (amended by S.I. 1980 No. 1455). 

See ibid., reg. 64 (1), and para. 330, post. 

See oral, meee (OS. 

See ibid., reg. 66. The allowance is a non-recurring one payable on a member passing a 
promotion examination. 

See ibid., reg. 67. 

Ibid., reg. 68. 

Ibid., reg. 45 (2). 

Ibid., reg. 57. 

Ibid., reg. 72 (1), Sch. 12. As to the reissue of uniform and equipment, see reg. 73. A member 
of a police force must provide himself with two suitable pairs of boots or shoes: reg. 76. 

Ibid., reg. 72 (2). 

Ibid., reg. 74. Uniform and equipment handed back must not be reissued until cleaned or 
renovated and in serviceable condition: reg. 73. 

lora. Ene 7/5: 


297. Rewards for diligence. A member of a police force may be paid a 
reward for exceptional diligence or other specially meritorious conduct!. Such a 
reward is only payable on the recommendation of the member's chief officer of 
police? and is paid by the police authority? out of the police fund‘. 


pw WN Re 


Police Act 1964, s. 20. 

For the meaning of “chief officer of police”, see para. 246, note 2, ante. 

For the meaning of “police authority”, see para. 225, note 2, ante. 

Police Act 1964, s. 20. For the meaning of “police fund”, see para. 225, note 4, ante. 


298. Sex and racial discrimination. It is unlawful for a person, in relation to 
employment by him at an establishment in Great Britain, to discriminate! on 
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grounds of sex or race against a person? as an applicant for employment or as an 
employee’. l l 

For these purposes’, the holding of the office of constable is treated as 
employment by the chief officer of police? as respects any act done by him in 
relation to a constable or that office, or by the police authority’ as respects any 
act done by it in relation to a constable or that office®. 

There must be paid out of the police fund? any compensation, costs or 
expenses awarded against a chief officer of police in any proceedings brought 
against him and any costs or expenses incurred by him in any such proceedings 
so far as not recovered by him in the proceedings, and any sum required by a 
chief officer of police for the settlement of any claim made against him if the 
settlement is approved by the police authority’9. 

Regulations made under the Police Act 1964'! must not treat men and 
women differently except as to requirements relating to height, uniform or 
equipment, or allowances in lieu of uniform or equipment!?, or so far as special 
treatment is accorded to women in connection with pregnancy or childbirth’, 
or in relation to pensions to or in respect of special constables or police cadets?*, 


1 In the Sex Discrimination Act 1975 “discrimination” and related expressions refer to any 

discrimination falling within ss. 1—4 (see EMPLOYMENT, vol. 16, paras. 771:2—771:4): s. § (1) (a). 
In the Race Relations Act 1976 “racial discrimination” and related expressions refer to any 

discrimination falling within s. 1 (ss. 3 (3) (b), 78 (1)) or s. 2 (discrimination by way of 

victimisation) (ss. 3 (3) (a), 78 (1)). Under s. 1 a person discriminates against another if (1) on 

racial grounds he treats him less favourably than he treats or would treat other persons (s. 1 (1) 

(a)); or (2) he applies to him a requirement or condition which he applies or would apply 

equally to persons of the same racial group as that other, but (a) which is such that the 

proportion of persons of the same racial group as that other who can comply with it is 
considerably smaller than the proportion of persons not of that racial group who can comply 
with it, and (b) which he cannot show to be justifiable irrespective of the colour, race, 
nationality or ethnic or national origins of the person to whom it 1s applied, and (c) which is to 
the detriment of that other because he cannot comply with it (s. 1 (1) (b) (1)—(iii)). “Racial 
grounds” means grounds of colour, race, nationality or ethnic or national origins, and “racial 
group” means a group of persons defined by reference to colour, race, nationality or ethnic or 
national origins: s. 3 (1). References to a person’s racial group refer to any racial group into 
which he falls: s. 3 (1). Segregating.a person from other persons on racial grounds is treating 

him less favourably than they are treated: s. 1 (2). 

The Sex Discrimination Act 1975 applies primarily to discrimination against women on 

grounds of sex or marital status, but is to be read as applying equally, with such modifications 

as are requisite, to the treatment of men: see ss. 2 (1), 4 (3). “Woman” includes a female of any 
age, and “man” includes a male of any age: ss. 5 (2), 82 (1). In applying the Act to men, no 
account is to be taken of special treatment afforded to women in connection with pregnancy or 

childbirth: s. 2 (2). 

3 Ibid., s. 6 (1), (2) (see EMPLOYMENT, vol. 16, para. 771:5); Race Relations Act 1976, s. 4 (1), (2). 
As to the exceptions, see the Sex Discrimination Act 1975, ss. 6 (3)-(8), 7 (and EMPLOYMENT, 
vol. 16, para. 771:6); Race Relations Act 1976, ss. 4 (3), (4), 5, 6. 

4 Le. for the purposes of the Sex Discrimination Act 1975, Part II (ss. 6-21), or the Race 
Relations Act 1976, Part II (ss. 4-16). 

$ As to the office of constable, see paras. 201 et seq., ante. 

6 “Chief officer of police” (1) in relation to a person appointed under the Metropolitan Police 
Act 1829, the City of London Police Act 1839 or the Police Act 1964 has the same meaning as 
in the Police Act 1964 (see para. 246, note 2, ante); (2) in relation to any other person or 
appointment means the officer who has the direction and control of the body of constables or 
cadets in question: Sex Discrimination Act 1975, s. 17 (7); Race Relations Act 1976, s. 16 (5). 
Any proceedings which would lie against a chief officer of police must be brought against the 
chief officer of police for the time being or, where a vacancy in the office exists, against the 
person for the time being performing the functions of that office, and references to the chief 
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officer of police must be construed accordingly: Sex Discrimination Act 1975, s. 17 (5); Race 
Relations Act 1976, s. 16 (3). 

7 “Police authority” (1) in relation to a person appointed or an appointment falling to be made 
under the Acts mentioned in head (1) of note 6, supra, has the same meaning as in the Police 
Act 1964 (see para. 225, note 2, ante); (2) in relation to any other person or appointment, 
means the authority by which the person in question is or on appointment would be paid: Sex 
Discrimination Act 1975, s. 17 (7); Race Relations Act 1976, s. 16 (5). 

8 Sex Discrimination Act 1975, s. 17 (1) (a), (b); Race Relations Act 1976, s. 16 (1) (a), (b). The 
Sex Discrimination Act 1975, s. 17 (1), (3), and the Race Relations Act 1976, s. 16 (1), apply to 
a police cadet (i.e. any person appointed to undergo training with a view to becoming a 
constable) and to appointment as a police cadet as they apply to a constable and the office of 
constable: Sex Discrimination Act 1975, s. 17 (6), (7); Race Relations Act 1976, s. 16 (4), (5). 

9 “Police fund” in relation to a chief officer of police within head (1) of note 6, supra, has the 
same meaning as in the Police Act 1964 (see para. 225, note 4, ante), and in any other case 
means money provided by the police authority: Sex Discrimination Act 1975, s. 17 (7); Race 
Relations Act 1976, s. 16 (5). 

10 Sex Discrimination Act 1975, s. 17 (4) (a), (b); Race Relations Act 1976, s. 16 (2) (a), (b). 

11 le. regulations made under the Police Act 1964, s. 33 (see para. 263, ante), s. 34 (see para. 210, 
ante), or s. 35 (see para. 223, ante). 

12 Sex Discrimination Act 1975, s. 17 (2) (a). Nothing in Part II (ss. 6-21) renders unlawful any 
discrimination between male and female constables as to these matters: s. 17 (3). 

13 Ma, 17 (6) (b): 
14 Ibid., s. 17 (2) (c). As to special constables, see paras. 209, 216, ante, and as to police cadets, see 
paras. 220 et seq., ante. 


(iv) Pensions 


299. Police pensions regulations. With the consent of the Minister for the 
Civil Service and after consultation with the Police Negotiating Board!, the 
Secretary of State may make regulations as respects the pensions payable to or in 
respect of members of police forces and persons treated as such for pension 
purposes?. The scheme embodied in the regulations made by him? is an 
unfunded contributory one containing provisions broadly similar to those of 
other public sector superannuation schemes, including provisions for the 
preservation of pension rights on leaving service in a police force and entering 
other pensionable service or employment. Like most public sector schemes, it is 
a contracted-out scheme for the purposes of the Social Security Pensions Act 
1975*. It differs from the generality of schemes in that it provides for a full 
pension after thirty years’ pensionable service instead of after the usual forty 
years, and confers an entitlement to a pension on a member of a police force 
with twenty-five years’ pensionable service (save in the case of certain senior 
officers) irrespective of his age; but unless he has thirty years’ service the pension 
does not come into payment until he attains the age of fifty?. 

Police pensions regulations govern not only the pensions payable, whether as 
of right or otherwise®, and the rates of contribution’ but also the times at which 
and circumstances in which members of police forces are or may be required to 
retire otherwise than on grounds of misconduct’. Provisions may also be made 
with respect to the variation, suspension, termination and forfeiture of pensions?, 
and as to the circumstances in which they may be applied otherwise than in 
payment to the member concerned!*% Regulations may be made with 
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retrospective effect!! and, subject to certain safeguards, so as to apply in relation 
to pensions to or in respect of persons who have ceased to serve as members of 
police forces!?, Serving members also enjoy certain safeguards. Unless he elects 
otherwise, a member serving on the date regulations come into force is not 
thereby to have any change made in the age at which he may be compulsorily 
retired!3, nor is he to be adversely affected by a change in the scales of pensions 
which may become payable to him on retiring after a prescribed period of 
service or on grounds of ill-health, excluding injury received in the execution of 
duty**. Regulations infringing the safeguards for serving members are not, ipso 
facto, invalid but if either the Secretary of State is satisfied, or the High Court 
holds, that there has been an infringement, the Secretary of State is under a 
statutory duty to cure the infringement as soon as may be by further regulations 
having the necessary retrospective effect!5, 


1 As to the Police Negotiating Board, see para. 312, post. 

2 See the Police Pensions Act 1976, s. 1; Police Negotiating Board Act 1980, s. 2 (3). As to 
persons subject to the regulations, see para. 300, post. 

3 The current regulations are the Police Pensions Regulations 1973, S.I. 1973 No. 428 (amended 
by S.L 1973 Nos. 429, 1944, 1773; S.I. 1974 Nos. 1533, 1673, 1718, 1796; S.L 1976 Nos. 306, 
1707; S.I. 1977 Nos. 1705, 2173; S.l. 1978 Nos. 375, 1348, 1578; S.I. 1979 Nos. 406, 1287; S.1. 
1980 Nos. 82, 272, 1616). 

4 Sce the Social Security Pensions Act 1975, ss. 32-41, and NATIONAL HEALTH AND SOCIAL 
SECURITY. N 

s See the Police Pensions Regulations 1973, reg. 19, Sch. 2, Parts I, VII, VIII (amended by S.I. 
1973 No. 1944; S.I. 1974 No. 1673; SI. 1976 No. 306; S.I. 1977 No. 2173; S.I. 1980 No. 272). 

6 Police Pensions Act 1976, s. 1 (1) (a), (2). 

bid. s 1 (16): 

8 Ibid., s. 1 (1) (c). As to compulsory retirement, see para. 269, ante. 

9 Ibid., s. 1 (3) ; 

10 Ibid., s. 1 (3) 
I (5) 


( 

3) (a), (4) 
3) (b). 
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300. Persons subject to police pensions regulations. The provisions relating 
to police pensions extend not only to members of police forces! but also to 
members of overseas corps?, to certain officers serving overseas on an individual 
basis?, to inspectors and assistant inspectors of constabulary appointed on or after 
1st August 19644 and to members of police forces seconded for certain central 
service under the Crown‘. For the purposes of the provisions the Commissioner 
and Assistant Commissioners of Police of the Metropolis and the Commissioner 
of Police of the City of London? are treated as if they were members of their 
respective forces3, 

The regulations distinguish between auxiliary policeman? and regular police- 
men! Only those provisions relating to awards payable on permanent 
disablement or death resulting from an injury received in the execution of duty, 
or on death while serving, apply in the case of auxiliary policemen, who do not 
pay contributions!!. 

Where a regular policeman undertakes relevant service in the armed fishes 7, 
he remains subject to the regulations and enjoys certain rights under them!3. 
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For the meaning of “member of a police force”, see the Police Pensions Act 1976, s. 11 (1), (3); 
Police Pensions Regulations 1973, S.I. 1973 No. 428, reg. 4 (1). 

“Overseas corps” means a body in which persons such as are mentioned in the Police (Overseas 
Service) Act 1945, s. 1 (1), are serving and in relation to which regulations have been made 
under s. 1 (2) (see para. 315, post): Police Pensions Regulations 1973, reg. 4 (1). 

Le. service as an officer to whom the Overseas Development and Co-operation Act 1980, s. 10, 
applies, being service in respect of which s.11 has effect: Police Pensions Act 1976, s. 11 (1) (a); 
Interpretation Act 1978, s. 17 (2) (a). See further para. 317, post. “Overseas policeman” means 
a member of an overseas corps or such an officer as is mentioned in this note: Police Pensions 
Regulations 1973, reg. 4 (1). 

Police Pensions Act 1976, s. 11 (1) (b). As to inspectors of constabulary, see para. 258, ante. 
Ibid., s. 11 (1) (e). For the meaning of “central service”, see para. 261, note 17, ante. That 
definition is applied by s. 11 (3) and by the Police Pensions Regulations 1973, reg. 4 (1). 

See para. 247, ante. 

See para. 248, ante. 

Police Pensions Act 1976, s. 11 (4) (a); Police Pensions Regulations 1973, reg. 4 (1). Any person 
who on 5th July 1948 was a clerk or other person employed in, or in connection with, the City 
of London Police is similarly treated: Police Pensions Act 1976, s. 11 (4) (b). 

“Auxiliary policeman” means a member of the first class of the police reserve (see para. 202, 
note 5, ante), of the Police War Reserve or of Class A of the former Women’s Auxiliary Police 
Corps: Police Pensions Regulations 1973, reg. 4 (1). 

“Regular policeman” means (1) a member of a home police force who is not an auxiliary 
policeman, (2) an overseas policeman who enjoys a right of reversion to a home police force 
(see para. 316, post), (3) an inspector or assistant inspector of constabulary appointed on or after 
ist August 1964 (see para. 258, ante), and (4) a central police officer: ibid., reg. 4 (1). “Home 
police force” means any police force within the meaning of the Police Act 1964 (see s. 62 (c), 
and para. 230, note 2, ante), and “central police officer’? means a member of a home police 
force engaged on central service who enjoys a right of reversion under s. 43 (1) (see para. 261, 
ante): Police Pensions Regulations 1973, reg. 4 (1). 

See in particular ibid., reg. 22, reg. 23 (substituted by S.I. 1978 No. 1348), regs. 28, 29, reg. 31 
(substituted by S.I. 1978 No. 1348), reg. 32 (amended by S.I. 1978 No. 1348), regs. 36, 38, 39, 
43, 47 (2), (3), reg. $6 (1), (2) (amended by S.I. 1978 No. 1348; S.I. 1980 No. 272), Sch. 2, Parts 
V-IX (amended by S.J. 1974 No. 1673; S.I. 1976 No. 306; S.I. 1977 No. 2173; S1 1980 No. 
272), Sch. 3, Parts III, V—VII (amended by S.I. 1978 No. 1348); and Sch. 4, Parts II, IV. 

I.e. such service as is mentioned in ibid., reg. 15. 

See ibid., Part XI (regs. 91-98) (amended by S1. 1973 No. 1773; S.I. 1974 No. 1796; S.I. 1975 
No. 1718; S.I. 1976 No. 1707; S.I. 1977 No. 1705; S.I. 1978 No. 1578; S-L 1979 No. 1287; S.l. 
1980 No. 1616), Sch. 10, and Sch. 12 (added by S.I. 1980 No. 1616). As to the power to treat a 
period of service in the armed forces, or a period of instruction, as service as a member of a 
police force, see the Police Pensions Act 1976, s. 5. 


301. Pension authority. An award is ordinarily payable, in the case of a 
regular policeman!, by the police authority? of the force in which he last served 


as 


such? and, in the case of an auxiliary policeman‘, by the police authority of 


the force in which he was serving when he was injured® and is so payable out of 
the police fund®. The Secretary of State is treated as the police authority in 
relation to an overseas policeman, an inspector or assistant inspector of 
constabulary or a central police officer”, and awards in those cases are paid by 
him out of money provided by Parliament®. 


I 
a 


For the meaning of “regular policeman”, see para. 300, note 10, ante. 

“Police authority” means any police authority within the meaning of the Police Act 1964. (see 
s. 62 (b), and para. 225, note 2, ante), except that (1) in relation to regulations made under the 
Police (Overseas Service) Act 1945 and service as an officer to whom the Overseas 
Development and Co-operation Act 1980, s. 10, applies, being service in respect of which s. 11 
has effect, it means the Secretary of State or the Minister of Overseas Development; and (2) in 
relation to service as an inspector or assistant inspector of constabulary appointed on or after Ist 
August 1964 or central service in respect of which the Police Act 1964, s. 43, has effect (see 
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para. 261, ante), it means the Secretary of State: Police Pensions Act 1976, s. 11 (2); 
Interpretation Act 1978, s. 17 (2) (a). This is applied by the Police Pensions Regulations 1973, 
S.L. 1973 No. 428, reg. 4 (1). l 

3 Ibid., reg. 78 (1). As to the liability for awards for members of the River Tyne Police, which 
was dissolved on ist July 1968 by the Port of Tyne Reorganisation Scheme 1967 (contained in 
the Port of Tyne Reorganisation Scheme 1967 Confirmation Order 1968, S.I. 1968 No. 942), 
see the Police Pensions Regulations 1973, reg. 110, and as to the liability for awards for 
members of a police force affected by the combination or division of police areas or local 
government reorganisation, see regs. 109, III. 

4 For the meaning of “auxiliary policeman”, see para. 300, note 9, ante. 

s Police Pensions Regulations 1973, reg. 78 (2). For the meaning of “injury”, see para. 210, note 
18, ante. 

6 Ibid., reg. 79 (1). As to the police fund, see para. 233, ante. An award in respect of a 

Commissioner of Police of the Metropolis is met, to such extent as the Secretary of State 

determines, out of money provided by Parliament: see reg. 79 (2). 

See note 2, supra. 

Police Pensions Regulations 1973, reg. 79 (3). 


e 


302. Pensionable pay, contributions and pensionable service. Only the 
pay of a member of a police force is pensionable’, and not his total emoluments 
including allowances, and pension contributions are calculated accordingly?. A 
member is entitled to reckon as pensionable service all his service in his force 
since he last joined or rejoined it (or, in the case of an auxiliary policeman?, since 
he was last called out for service) together with (except in the case of an 
auxiliary policeman) certain previous police service, in particular in a police 
force (including a Scottish force), from which he has transferred?. 

Where a regular policeman? has previously been in some other pensionable 
occupation and, under interchange arrangements, a transfer value is paid to his 
police authority, he is entitled to reckon service by virtue of the transfer values. 


1 See the Police Pensions Regulations 1973, S.I. 1973 No. 428, reg. 55 (1). 

2 See 1bid., reg. 56 (amended by S.I. 1978 No. 1348; S.I. 1980 No. 272). 

3 For the meaning of “auxiliary policeman”, see para. 300, note 9, ante. 

4 See the Police Pensions Regulations 1973, Part V (regs. 46-54) (amended by S.I. 1974 No. 
1673; S.I. 1977 No. 2173; S.I. 1978 No. 1348), Schs. 5, 6, 9 (amended by S.I. 1977 No. 2173; 
S.I. 1978 Nos. 375, 1348; S.I. 1979 No. 406; S.I. 1980 No. 272). Certain previous service is 
reckonable as of right without payment, in particular, in cases of transfer (as defined in reg. 8, 
but including transfer from the Royal Ulster Constabulary) and in the case of a member who 
rejoins his force on the termination of an ill-health pension: reg. 48 (amended by S.I. 1974 No. 
1673). In certain other cases previous service is so reckonable on the member making an 
appropriate payment, in particular on his rejoining the force from which he had previously 
retired with a gratuity, a return of pension contributions or a deferred pension which he has 
relinquished: reg. 49 (amended by S.I. 1977 No. 2173; S.I. 1978 No. 1348), Sch. $. In some 
cases previous service is reckonable at the discretion of the police authority, subject to the 
member making an appropriate payment, in particular on his joining a force having previously 
retired as mentioned above from another force: see reg. 50 (amended by S.I. 1977 No. 2173; 
S.I. 1978 No. 1348), Sch. s. 

5 For the meaning of “regular policeman”, see para. 300, note 10, ante. 

6 Police Pensions Regulations 1973, reg. 51 (amended by S.I. 1974 No. 1673; S.l. 1977 No. 
A SCS 


303. Awards. Awards are granted (1) on retirement!, or (2) on death, whether 
in service or after retirement?. 

To qualify for a policeman's ordinary pension? a regular policeman* must 
have at least twenty-five years’ pensionable service?, but where he is required to 
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retire on account. of age (and in certain other circumstances) with less 
pensionable service a short service award is granted®. [ll-health awards?” are made 
to regular policemen who retire on grounds of permanent disablement®, 
supplemented by injury awards where the disablement results from an injury? 
received, or disease contracted, without default in the execution of duty 
including, in the case of a former police cadet, the execution of his duty as a 
police cadet!®. Unless a transfer value is payable on a regular policeman ceasing 
to serve as such in circumstances not entitling him to any other award, he is 
entitled to either a deferred pension or, if he has less than five years’ qualifying 
service, a return of contributions!!. In certain circumstances a portion of a 
pension other than an injury pension may be commuted for a lump sum!? or 
allocated in favour of the pensioner’s wife or other dependant!>. 

The widow of a regular policeman with at least three years’ pensionable 
service is entitled to a widow's ordinary pension’ if he dies in service, dies in 
consequence of disablement which occasioned his retirement, or dies while in 
receipt of a pension other than a deferred pension! or a pension!? by way of 
equivalent benefit!?. The qualifications for child’s ordinary allowances are 
slightly less stringent; in particular, the requirement of three years’ pensionable 
service does not apply!*. Where the death of a member of a police force is the 
result of an injury received without default in the execution of duty, his widow 
and children are entitled to special awards!”; and in certain circumstances, in 
particular where the policeman died as a result of a murderous attack or an 
injury received while effecting an arrest or saving life, his widow’s special 
pension is payable at an enhanced rate as a widow’s augmented award or, if he 
does not leave a widow, his children are entitled to a special gratuity in addition 
to special allowances?!. Accrued widow’s and children’s awards are also payable 
where a regular policeman who is entitled to a deferred pension dies, whether or 
not that pension has come into payment??. In prescribed cases, and at the 
discretion of the police authority, awards may also be made on the death of a 
member of a police force to the deceased’s dependent relatives?>. 


1 As to awards on retirement or disablement, see the Police Pensions Regulations 1973, S.I. 1973 
No. 428, Part III (regs. 19-26), Sch. 2 (amended by S.I. 1973 No. 1944; S.I. 1974 No. 1673; S.I. 
1976 No. 306; S.I. 1977 No. 2173; S.I. 1978 No. 1348; S.I. 1980 No. 272). As to what amounts 
to retirement, see reg. 8. A regular policeman (defined in para. 300, note 10, ante) who is 
dismissed otherwise than for a cause for which a pension could be forfeited under reg. 69 (see 
para. 306, post) and has at least twenty-five years’ pensionable service is treated as if he had 
retired: see reg. 106. In certain circumstances a displaced chief constable is treated as having 
retired: see reg. 99 (3). 

2 As to awards on death, see ibid., Part IV (regs. 27-45), Schs. 3, 4 (amended by S.I. 1974 No. 
1673; S.I. 1976 Nos. 306, 1707; S.I. 1977 No. 2173; S-L. 1978 Nos. 1348, 1578; S.I. 1979 No. 
1287; S.I. 1980 No. 1616). 

3 As to such pensions, see ibid., reg. 19, Sch. 2, Parts I, VII, VIII (amended by S.I. 1973 No. 

1944; S.1. 1974 No. 1673; S.I. 1976 No. 306; S.I. 1977 No. 2173; S.I. 1980 No. 272). 

For the meaning of “regular policeman”, see para. 300, note 10, ante. 

Police Pensions Regulations 1973, reg. 19 (1). As to pensionable service, see para. 302, ante. 

As to ill-health awards, see ibid., reg. 21, Sch. 2, Parts III, IV, VII-IX (amended by S.I. 1974 

No. 1673; S.I. 1976 No. 306; S.I. 1977 No. 2173; S.I. 1978 No. 1348; S.I. 1980 No. 272). 

7 See ibid., reg. 20, Sch. 2, Parts II, IV, VII, VIII (amended by S.I. 1974 No. 1673; S.I. 1976 No. 
306; S.I. 1977 No. 2173; S.I. 1978 No. 1348; S.I. 1980 No. 272). An ill-health award is treated 
as earnings for the purposes of the Attachment of Earnings Act 1971: Miles v Miles [1979] 1 All 
ER 86s, T1979] 1 WLR 371, CA. In an action for damages an ill-health award is not deductible 
in assessing damages for loss of earnings, but is taken into account in respect of loss of 
retirement pension: Parry v Cleaver [1970] AC 1, [1969] 1 All ER 555, HL. 
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8 Sce the Police Pensions Regulations 1973, reg. 20 (1), (2). As to what amounts to permanent 
disablement, see regs. 13, 14. 
9 For the meaning of “injury”, see para. 210, note'18, ante. 

10 See the Police Pensions Regulations 1973, regs. 12, 14, 22, Sch. 2, Part V. 

11 See ibid., reg. 23 (substituted by S.I. 1978 No. 1348). See also regs. 23A, 23B (added by S.I. 
1978 No. 1348), and Sch. 2, Parts VI-IX (amended by S.I. 1974 No. 1673; S.I. 1976 No. 306; 
S.L. 1977 No. 2173; S.L 1980 No. 272). As to the calculation of the aggregate pension 
contributions to be returned, see reg. 11 (amended by S.I. 1974 No. 1673; S.I. 1977 No. AGEE 

12 See ibid., reg. 24 (amended by S.I. 1976 No. 306; S.I. 1978 No. 1348). 

13 See ibid., reg- 25. 

14 As to widow’s ordinary pensions, see ibid., reg. 27, Sch. 3, Parts I, H, V (amended by S.I. 1976 
Nos. 306, 1707; S.1. 1977 No. 2173; S.I. 1978 No. 1287; S.I. 1980 No. 1616). 

15 As to deferred pensions, see ibid., reg. 23 (substituted by S.I. 1978 No. 1348), Sch. 2, Parts 
VI-IX (amended by S.I. 1974 No. 1673; S.I. 1976 No. 306; S.I. 1977 No. 2173; S.I. 1980 No. 
AL 

16 As to pensions by way of equivalent benefit, see ibid., reg. 23c (added by S.I. 1978 No. 1348). 

17 Ibid., reg. 27 (1) (amended by S.I. 1978 No. 1348). 

18 See ibid., reg. 37, Sch. 4, Parts I, IV (amended by S.I. 1978 Nos. 1348, 1578; S.I. 1980 No. 
1616). 

19 See N reg. 28, Sch. 3, Parts HI, V (widow’s special award), and reg. 38, Sch. 4, Parts II, IV 
(child’s special allowance). 

20 See ibid., reg. 29, Sch. 3, Part III. 

21 See ibid., reg. 39. 

22 See ibid., reg. 30, Sch. 3, Parts IV, V (amended by S.I. 1974 No. 1673; S.I. 1976 NG Hols Salle 
1977 No. 2173; S.l. 1980 No. 1616) (widow’s accrued pension), and reg. 40, Sch. 4, Parts Ill, 
IV (amended by S.I.7; No. 306) (child’s accrued allowance). A lump sum gratuity may also be 
payable under the Police Pensions (Lump Sum Payments to Widows) Regulations 1980, S.I. 
1980 No. 1485. 

23 See the Police Pensions Regulations 1973, reg. 36, Sch. 3, Part VII (dependent relative's special 
pension), and reg. 43 (gratuities). 


304. Medical questions and appeals. Whereas the question whether a person 
is entitled to any and if so what award is to be determined in the first instance by 
the police authority!, where the authority is considering certain medical 
questions? it must refer them to a duly qualified medical practitioner? and, if the 
person concerned is dissatisfied with his decision, he may appeal to a medical 
referee appointed by the Secretary of State*. Except where the police authority 
and the person concerned agree to refer the question back to the medical 
practitioner or referee, as the case may be*, or it is referred back as mentioned 
below, his decision in the matter is final®. 

A person claiming as of right an award, or a larger award than that made, 
may appeal to the Crown Court’ or, where the award is to or in respect of an 
overseas policeman®, an inspector or assistant inspector of constabulary? or a 
central police officer!®, to a specially constituted tribunal!!. Where a medical 
question arises and the court or tribunal consider that the evidence before the 
medical practitioner or referee was inaccurate or inadequate, it may refer the 
question back to him, but his decision on such reconsideration, and, where there 
is no reference back, his original decision, is binding on the court or tribunal!2. 


1 Police Pensions Regulations 1973, S.I. 1973 No. 428, reg. 71 (1). For the meaning of “police 
authority”, see para. 301, note 2, ante. 

2 Le. when it is considering whether a person is permanently disabled, whether the person is 
disabled (ibid., reg. 71 (2) (a)) and whether the disablement is likely to be permanent (reg. 71 
(2) (b)); when considering whether to grant an injury pension, whether the disablement is due 
to an injury received in the execution of duty (reg. 71 (2) (c)) and the degree of disablement 
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(reg. 71 (2) (d)); and when considering the reduction under reg. 67 of a pension for default (see 
para. 305, post), whether the person has brought about or substantially contributed to the 
disablement by his own default (reg. 71 (3)). 

Ibid., reg. 71 (2), (3). The practitioner’s decision is expressed in the form of a certificate which, 
subject to regs. 72, 73, is final: reg. 71 (4). The person concerned may apply for a copy of the 
certificate within fourteen days, or such longer period as the police authority allows, of being 
notified of the authority’s decision: reg. 72 (1). If a question is referred to a medical authority 
under reg. 71, reg. 72 or reg. 73, and the person concerned fails to submit to medical 
examination or interview, the authority may make its determination on such evidence and 
medical advice as it thinks necessary (reg. 74 (a)) or, if the question arises on an appeal to a 
medical referee, the appeal is deemed to be withdrawn (reg. 74 (b)). 

Ibid., reg. 72 (2). The appeal is brought by written notice to the police authority given within 
fourteen days of being supplied with the certificate or such longer time as the authority allows: 
reg. 72 (2), Sch. 8, para. 1. The authority sends two copies of the notice and certificate to the 
Secretary of State (Sch. 8, para. 2), and he appoints an independent person or persons as 
medical referee to decide the appeal (reg. 72 (2)). The referee appoints a time and place for 
interviewing the appellant and for any further necessary interviews or examinations (Sch. 8, 
para. 3), which may be attended by the selected medical practitioner and any practitioner 
appointed by either party (Sch. 8, para. 5). The appellant or authority may, before any 
interview, submit to the referee and the other party a statement: Sch. 8, para. 4. The referee 
gives written notice of his decision, in the form of a certificate, to each party, and the decision 
is final: reg. 72 (3), Sch. 8, para. 6. As to fees and costs, see Sch. 8, paras. 7, 8. 

See ibid., reg. 73 (2), (4). 

Ibid., regs. 71 (4), 72 (3). A provision that a decision is final does not exclude an application for 
a judicial review: R v Medical Appeal Tribunal, ex parte Gilmore [1957] 1 QB 574, [1957] 1 All 
ER 796, CA. The decision of the medical practitioner and, it would seem to follow, of a 
medical referee, is one of a judicial character, and accordingly the rules of natural justice apply 
and the ordinary doctor-patient relationship does not exist: R v Kent Police Authority, ex parte 
Godden [1971] 2 QB 662, [1971] 3 All ER 20, CA. 

See the Police Pensions Regulations 1973, reg. 75 (1). No appeal lies under reg. 75 or reg. 76 
against anything done by a police authority in the exercise of a power conferred by the 
regulations which is expressly declared to be discretionary: reg. 77 (1). 

For the meaning of “overseas policeman”, see para. 300, note 3, ante. 

As to inspectors of constabulary, see para. 258, ante. 

For the meaning of “central police officer”, see para. 300, note 10, ante. 

See the Police Pensions Regulations 1973, reg. 76 (1), (3). See also reg. 77 (1), and note 7, 
supra. The tribunal is appointed by the Secretary of State and consists of three persons, 
including a barrister or solicitor of not less than seven years’ standing and a retired police 
officer of the rank of superintendent or higher: reg. 76 (3). Notice of appeal must be given to 
the Secretary of State: reg. 76 (2). The tribunal fixes and gives notice of the hearing (reg. 76 
(4)), at which either party may be represented by a barrister or solicitor or some other person 
approved by the tribunal, and may adduce evidence and cross-examine witnesses (reg. 76 (5)). 
Appeal lies from the tribunal on a point of law to a single Queen’s Bench judge: reg. 76 (9); 
RSC Ord. ss, rr. 1, 2 (b). The appeal, which is by way of rehearing, is brought by originating 
motion, notice of which, stating the grounds of appeal, must be served within twenty-eight 
days after the date of the tribunal’s decision on the tribunal chairman and the other party: see 
Ord. §5, rr. 3 (1), (2), 4 (1) (b), (2), and PRACTICE AND PROCEDURE. 

See the Police Pensions Regulations 1973, regs. 73 (1), 77 (2), and Ead v Home Secretary [1954] 1 
All ER 386, [1954] 1 WLR 386, DC. 


305. Cancellation, revision etc. of awards. An ill-health or injury pension 
may in certain circumstances be cancelled if the pensioner ceases to be disabled? 
and an injury pension may be reassessed if there is a change in the degree of his 
disablement?. 


Where a member of a police force has brought about his disablement or 


substantially contributed to it by his own default, for example by neglecting to 
take medical advice, the police authority?, subject to certain limitations, may 
reduce his ill-health or injury pension by up to one-half*. Further, it is a criminal 
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offence for any person to obtain, or attempt to obtain, a pension by injuring 
himself or otherwise producing disease or, infirmity?. 

If a pensioner becomes a regular policeman®, the police authority has a 
discretion to withdraw his pension in whole or in part for so long as he remains 
such a policeman’, unless the pension is a widow’s pension or is payable by 
virtue of an allocation’. 


1 See the Police Pensions Regulations 1973, S.I. 1973 No. 428, reg. 65. As to such awards, see 
para. 303, ante. To the extent to which a pension etc. is withdrawn or forfeited under the 
regulations, the police authority is discharged from all actual or contingent liability in respect 
of it: reg. 70. 

2 See ibid., reg. 66. 

For the meaning of “police authority”, see para. 301, note 2, ante. 

4 See the Police Pensions Regulations 1973, reg. 67 (amended by S.I. 1978 No. 1348). As to the 
reference of this question to a medical authority, see para. 304, note 2, ante. 

5 See the Police Pensions Act 1976, s. 10. The offence is committed irrespective of whether the 
pension in question is for the accused or another person: s. 10. It is punishable on conviction on 
indictment by imprisonment for a term not exceeding two years (s. 10 (a)), or on summary 
conviction to imprisonment for a term not exceeding three months or a fine not exceeding the 
prescribed sum (s. 10 (b); Criminal Law Act 1977, s. 28 (2)). “The prescribed sum” means 
£1,000 or such other sum as may be prescribed under s. 28 (7) (s. 28 (7)), or, from the date 
appointed by order under the Magistrates’ Courts Act 1980, s. 155 (7), for the commencement 
of s. 32, £1,000 or such sum as is for the time being substituted by order in force under s. 143 
(1) (s. 32 (2), (9)). See also the Theft Act 1968, s. 16, and CRIMINAL LAW, vol. 11, para. 1279. 

6 For the meaning of “regular policeman”, see para. 300, note 10, ante. 

Police Pensions Regulations 1973, reg. 68 (1). 

Ibid., reg. 68 (2). As to allocations, see reg. 25. 


w 
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306. Forfeiture of awards. In specified circumstances the police authority! 
responsible for the payment of a pension may determine that it be forfeited in 
whole or in part and either permanently or temporarily?. The power of 
forfeiture arises in the case of any pension, whether payable to or in respect of a 
member of a police force?, if the pensioner is convicted of treason‘, or of one or 
more offences under the Official Secrets Acts 1911 to 1939° and sentenced on the 
same occasion to imprisonment aggregating at least ten years®. However, where 
the pension is a widow’s pension the power arises only if she committed the 
offence in question after her husband’s death’. It also arises, in the case of a 
member’s own pension, if he is convicted of an offence committed in connection 
with his service in a police force which is certified by the Secretary of State 
either to have been gravely injurious to the interests of the state or to be liable to 
lead to serious loss of confidence in the public service®. 

A person aggrieved by the forfeiture of his pension has the same right of 
appeal to the Crown Court or, in certain cases, a tribunal as he has where a 
police authority refuses to admit a claim as of right to an award?. 


1 For the meaning of “police authority”, see para. 301, note 2, ante. 

2 See the Police Pensions Regulations 1973, S.I. 1973 No. 428, reg. 69 (2) (substituted by S.I. 
1978 No. 1348). The secured portion (defined in reg. s (4)) of a pension, other than an injury 
pension, may only be forfeited temporarily for a period before the pensioner attains the age of 
sixty-five, or sixty in the case of a woman, or for which he is imprisoned or otherwise detained 
in legal custody: reg. 69 (5) (as so substituted). As to injury pensions, see para. 303, ante. As to 
the termination of the authority’s liability on forfeiture, see reg. 70, and para. 305, note I, ante. 

Ibid., reg. 69 (1) (as so substituted: see note 2, supra). 

Ibid., reg. 69 (2), (3) (a) (as so substituted: see note 2, supra). 

See CRIMINAL LAW, vol. 11, paras. 899 et seq. 
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6 Police Pensions Regulations 1973, reg. 69 (2), (3) (b) (as so substituted: sce note 2, supra). 

Ibid., reg. 69 (2) (as so substituted: see note 2, supra). 

Ibid., reg. 69 (4) (as so substituted: see note 2, supra). In this case the authority may make 
different determinations in respect of the secured and unsecured parts of the pension: see reg. 69 
(5) (as so substituted). In the context the reference to the public service would appear to include 
a reference to the relevant part of the public service, i.e. the police service generally or in a 
particular area. See also the Social Security Act 1973, s. 63 (1), Sch. 16, para. 16 (4), and the 
Police Pensions Act 1976, s. 1 (4). 

9 Police Pensions Regulations 1973, regs. 75, 76. As to these appeals, see para. 304, ante. 
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307. Pensions increases. Pensions payable to members of police forces 
themselves, and pensions payable by reason of the allocation of a part of such 
pensions, may qualify for increase in pursuance of the general statutory- 
provisions governing the increase of public service pensions!. Widows’ pensions 
and children’s allowances receive corresponding increases by reference to those 
provisions?. 


1 See the Pensions (Increase) Act 1971, s. $, Sch. 2, paras. 14, 15, 43; Pensions (Increase) Act 
1974; Social Security Pensions Act 1975, S. 59, Sch. 4, para. 18, Sch. 5; Increase of Pensions 
(Police and Fire Services) Regulations 1971, S.I. 1971 No. 1330 (amended by S.I. 1973 Nos. 
432, 965); Pensions Increase (Modification) (Police and Fire Services) Regulations 1974, S.L 
1974 No. 1531; and the Pensions Increase (Police and Fire Services) Regulations 1974, S.I. 1974 
No. 1532. 

2 See the Police Pensions Regulations 1973, S.I. 1973 No. 428, regs. 107, 108 (amended by S.I. 
1974 No. 1533; S.l. 1979 No. 1287). Flat rates are increased automatically by reference to 
orders under the Social Security Pensions Act 1975, s. $9: Police Pensions Regulations 1973, 
Sch. 12, para. § (added by S.J. 1980 No. 1616). 


(v) Compensation for Loss of Office or Diminution of Emoluments 


308. Senior officers affected by police amalgamation schemes or pre- 
1972 local government reorganisation. Subject to and in accordance with 
regulations made by the Secretary of State!, a chief constable, deputy chief 
constable or assistant chief constable who has suffered loss of office as a member 
of a police force or diminution of emoluments is entitled to compensation if this 
is attributable either to a police amalgamation scheme made or approved under 
the Police Act 1964? or to an order? relating to local government reorganisation 
made under the Local Government Act 1933 or the Local Government Act 
19584. The compensation payable comprises resettlement compensation?, long- 
term compensation®, retirement compensation’, and compensation to the 
widow, child or dependent relative of the officer concerned’. The compensating 
authority is the appropriate police authority’. 


1 See the Police (Compensation) Regulations 1965, S.I. 1965 No. 564 (amended by S.I. 1966 No. 
730; S.I. 1970 No. 969), made under the Local Government Act 1958, s. 60 (2); Police Act 
1964, ss. §8 (4), 63, Sch. 9. The regulations are made by the Secretary of State by virtue of the 
Local Government Act 1958, s. 60 (2); Minister for the Civil Service Order 1968, S.I. 1968 No. 
1656, arts. 2 (2), 3 (2), Schedule. 

2 Le. under the Police Act 1964, Part I (ss. 1-27): sees. 21, and para. 255, ante. 

3 Le. under the Local Government Act 1933, Part VI (ss. 129-155) (repealed), or the Local 
Government Act 1958, Part II (ss. 17-45) (repealed). 
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4 Ibid., s. 60 (2); Police Act 1964, Sch. 9; Minister for the Civil Service Order 1968, arts. 2 (2), 3 
(2), Schedule; Police (Compensation) Regulations 1965, reg. 1. 
5 See the Police (Compensation) Regulations 1963, Part II (regs. 4-9) (amended by S.I. 1970 No. 


969). 
6 See ibid., Part III (regs. 10—1 5). 
7 See ibid., Part IV (regs. 16-25). 
Sell, Mato 23. 
9 See ibid., reg. 38 (1). 


309. Senior officers affected by 1972 local government reorganisation. 
Subject to and in accordance with regulations made by the Secretary of State!, a 
chief constable, deputy chief constable or assistant chief constable who has 
suffered loss of office as a member of a police force or diminution of 
emoluments is (save as mentioned below) entitled to compensation if this is 
attributable to some provision of the Local Government Act 1972 or an 
instrument made under it?. As in the case of the earlier compensation provisions? 
the types of compensation payable are resettlement compensation’, long-term 
compensation?, retirement compensation® and compensation to the widow, 
child or dependent relative of the officer concerned’, and, again, the compensat- 
ing authority is the appropriate police authority®. 

Such an officer aged fifty years or more on 31st March 1974 who fulfilled 
certain prescribed conditions and retired on or before 1st April 1974 was entitled 
to elect that certain provisions for early retirement? should apply to him instead 
of provisions!’ for compensation!!. An officer who so elected is excluded from 
any entitlement to compensation!? but benefits by way of pension or allowance 
are payable to and in respect of him corresponding to those which would have 
been payable under the pensions regulations!? had he completed certain 
additional service!4. 


1 See the Police (Compensation) Regulations 1974, S.I. 1974 No. 759, made under the Local 
Government Act 1972, s. 259, for which see LOCAL GOVERNMENT, vol. 28, para. 1161. Those 
regulations are analogous to the Local Government (Compensation) Regulations 1974, S.I. 
1974 No. 463: see LOCAL GOVERNMENT, vol. 28, para. 1161. 

Local Government Act 1972, s. 259 (1); Police (Compensation) Regulations 1974, reg. 3 (1). 
See para. 308, ante. 

See the Police (Compensation) Regulations 1974, Part III (regs. 6-10). 

See ibid., Part IV (regs. 11-16). 

See ibid., Part V (regs. 17-25). 

See ibid., reg. 24. 

Sceenbid mee 21): 

Le. the provisions for early retirement and relating to compensation contained in the Local 
Government Act 1972, s. 260: see LOCAL GOVERNMENT, vol. 28, para. 1012. 
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10 Le. the provisions of ibid., s. 259. 

11 Police (Retirement of Senior Officers) Regulations 1973, S.L 1973 No. 1944, reg. 3 (amended 
by S.I. 1973 No. 2024). 

12 Police (Compensation) Regulations 1974, reg. 3 (2). 

13 Le. under the Police Pensions Regulations 1973, S.I. 1973 No. 428: see para. 303, ante. 

14 See the Police (Retirement of Senior Officers) Regulations 1973, regs. 4, $, Schedule. 


310. Increase of compensation payments. Compensation payments! may 
qualify for increase in pursuance of the statutory provisions governing the 
increase of the generality of public service pensions?, and the benefits by way of 
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pension or allowance payable in the case of senior officers who elect for them? 
qualify for increase in the like manner and to the like extent as benefits under 
police pensions regulations‘. 


1 See paras. 308, 309, ante. 

2 See the Pensions (Increase) Act 1971, s. 5, Sch. 2, para. 52; Superannuation Act 1972, s. 29 (1), 
Sch. 6, para. 89 (k); Pensions Increase (Police Compensation) Regulations 1974, S.I. 1974 No. 
yde MEER, la), d- 

As to election, see para. 309, text to notes 9—1 1, ante. 

4 Pensions Increase (Police Compensation) Regulations 1974, regs. 3 (b), 4. 
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311. The Police Federation and other associations. The Police Federation 
for England and Wales! comprises all members of police forces below the rank 
of superintendent and all police cadets?, and represents them in all matters 
affecting their welfare and efficiency other than questions of discipline and 
promotion affecting individuals? It acts through both local* and central 
representative bodies? and must be entirely independent of, and, save as 
authorised by the Secretary of State®, unassociated with, any body or person 
outside the police service, but may employ such persons in an administrative or 
advisory capacity’. | 

The Secretary of State may make regulations? prescribing the constitution and 
proceedings of the federation? and may include in such regulations various 
provisions, in particular provisions as to membership?0, financial arrangements! ! 
and the manner in which representations!? may be made to police authorities, to 
chief officers of police and to him*?. Before making any such regulations the 
Secretary of State is required to consult the joint central committee of the 
federation!1. 

Members of a police force of the rank of superintendent and above that rank 
are respectively represented by non-statutory bodies, namely, the Superin- 
tendents’ Association and the Association of Chief Police Officers!®. 


t The federation is known as “The Police Federation”: Police Federation Regulations 1969, S.I. 
1969 No. 1787, reg. 4 (1). 

2 Police Act 1964, s. 44 (6); Police Federation Regulations 1969, reg. 4 (2). 

3 Police Act 1964, s. 44 (1). 

4 There is a branch for each police force: Police Federation Regulations 1969, reg. 4 (2). As to 
branches, see regs. 5-8 (amended by S.I. 1973 No. 706). 

5 There is an inspectors’, a sergeants’ and a constables’ central conference: ibid., reg. 9 (1). As to 
central conferences, see regs. 9-11 (amended by S.J. 1971 No. 1498). There is also an 
inspectors’, a sergeants’ and a constables’ central committee: reg. 12 (1). As to central 
committees, see regs. 12, 13 (amended by S.I. 1973 No. 706). In addition there are women’s 
regional conferences: reg. 14 (amended by S.I. 1973 No. 706). 

6 He may from time to time authorise the federation or a branch of it to be associated with a 
person or body outside the police service in such cases and manner, and subject to such 
conditions and restrictions, as he may specify: Police Act 1964, s. 44 (2A); Police Act 1972, s. I 


(1), (3). 
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7 Police Act 1964, s. 44 (2); Police Act 1972, s. 1 (1), (2). i 

8 The regulations are made by statutory instrument which is subject to annulment in pursuance 
of a resolution of either House of Parliament: Police Act 1964, s. 44 (5). See the Police 
Federation Regulations 1969 (amended by S.I. 1971 No. 1498; S.I. 1973 No. 706; S.I. 1975 No. 


1739; SA. 1977 No. 583). 

y See ibid., Part II (regs. 4-14), Schs. 2-5 (amended by S.I. 1971 No. 1498; S.I. 1973 No. 706; 
SE NO THO) 

10 See ibid., reg. 4. 

11 See ibid., Part HI (regs. 15-20) (amended by S.I. 1971 No. 1498; S.I. 1975 No. 1739; S.l. 1977 
No. 583). 

12 Sola, regs Y (4) 1 G) 

13 See the Police Act 1964, s. 44 (3), (4). 


14 Ibid., s. 44 (5). PA l 
15 These associations are recognised bodies for the purposes of ibid., s. 47, for which see para. 314, 


post. 


312. The Police Negotiating Board. The Police Negotiating Board for the 
United Kingdom is a statutory body representative both of the authorities which 
between them maintain police forces in Great Britain and the Royal Ulster 
Constabulary in Northern Ireland! and of their members and police cadets?. Its 
function is the consideration of questions relating to hours of duty, leave, pay, 
allowances, pensions, clothing, personal equipment and accoutrements?. The 
chairman, and any deputy chairman, is appointed by the Prime Minister* but, 
subject to this, the board is established in accordance with such arrangements, 
made after consultations between the Secretary of State and representative 
organisations, as appear to him satisfactory?. The Secretary of State, out of 
money provided by Parliament, may pay fees to the chairman and any deputy 
chairman' and defray any expenses incurred by the board”. 

Before making certain regulations, including those relating to the govern- 
ment, administration and conditions of service of police forces or of police 
cadets’, excluding regulations relating to pensions and matters outside the 
board’s functions (for example discipline), the Secretary of State must take into 
consideration the board’s recommendations and furnish the board with a draft of 
the regulations’. In the absence of an agreed recommendation for this purpose 
one may be reached by arbitration!°. 


Before making pensions regulations!!, the Secretary of State must also consult 
the board!?. 


Police Negotiating Board Act 1980, s. 1 (1) (a). 

Ibid., s. 1 (1) (b). 

lbid., s. 1 (1). The board replaces the former Police Council, which was abolished by s. 1 (5). 

Morro Es e 

Ibid., s. 1 (3). The arrangements must include provision for arriving at a recommendation by 

arbitration: see s. 2 (2). 

6 Ibid., s. 1 (4) (a). Such payment requires the approval of the Minister for the Civil Service: s. 1 
(4) (a). 

7 Ibid., s. 1 (4) (b). 

8 Le. regulations under the Police Act 1964, s. 33 ors. 35: see paras. 222, 223, 263, ante. 

9 Police Negotiating Board Act 1980, s. 2 (1) (a). 

10 Ibid., s. 2 (2). See also note 5, supra. 

11 Le. regulations under the Police Pensions Act 1976, s. 1 (see para. 299, ante), or, in the case of 
police cadets, under the Police Act 1964, s. 35 (see para. 224, ante). 

12 Police Pensions Act 1976, s. 1 (1); Police Negotiating Board Act 1980, s. 2 (3). 
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313. The Police Advisory Board. The Police Advisory Board for England 
and Wales is a statutory body with the function of advising the Secretary of 
State on general questions affecting the police!. The board’s constitution and 
proceedings are such as the Secretary of State determines after consulting 
organisations representative of police authorities, members of police forces and 
police cadets?. 

Before making regulations relating to the government, administration and 
conditions of service of police forces or of police cadets? in relation to matters 
falling outside the functions of the Police Negotiating Board‘, the Secretary of 
State must furnish the Police Advisory Board with a draft and take into 
consideration any representations made by that boardS. 


t Police Act 1964, s. 46 (1). 

2 Ibid., s. 46 (2). 

3 Le. regulations under ibid., s- 33 ors. 35: see paras. 222, 223, 263, ante. 
4 As to the Police Negotiating Board, see para. 312, ante. 

§ Police Act 1964, s. 46 (3); Police Negotiating Board Act 1980, s. 2 (4). 


314. Membership of trade unions. Neither a member of a police force! nor a 
police cadet may belong to any trade union or to any association an object of 
which is to control or influence police pay, pensions or conditions of service?, 
other than the Police Federation? or a body recognised by the Secretary of State 
as representing the higher ranks*. Whether or not a particular body falls within 
this prohibition is to be determined by the Chief Registrar of Friendly Societies5. 
The only exception to this prohibition is that where before becoming a 
member of a police force or cadet a person belonged to a trade union, he may, 
subject to the consent of his chief officer of police®, continue his membership’. 


1 For the meaning of “police force”, see para. 230, note 2, ante. 
2 Police Act 1964, s. 47 (1), (3). 

3 As to the Police Federation, see para. 311, ante. 

4 Police Act 1964, s. 47 (4). As to recognised bodies for higher ranks, see para. 311, text and note 
15, ante. 

Ibid., s. 47 (2). As to the chief registrar, see FRIENDLY SOCIETIES, vol. 19, para. 143. 

For the meaning of “chief officer of police”, see para. 246, note 2, ante. 

Police Act 1964, s. 47 (1) proviso, (3). 
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315. British overseas police corps. The Secretary of State! may make 
regulations with respect to the government and discipline of any persons 
engaged under his control in the performance of police duties on behalf of the 
government of any country or territory outside the United Kingdom or in any 
foreign country for the time being in the occupation of Her Majesty”. The body 
in which persons in respect of whom regulations have been made are so serving 
is commonly referred to as an “overseas corps””?. The expenses of the Secretary 
of State in respect of such a body are met out of money provided by 
Parliament’. 


1 


3 
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In this context the Secretary of State is not in practice the Secretary of State for the Home 
Department (cf. para. 225, ante) but the Secretary of State with appropriate Overseas 
responsibilities, who would normally be the Secretary of State for Foreign and Com- 
monwealth Affairs. 

Police (Overseas Service) Act 1945, s. I (1), (2); Police Pensions Act 1948, s. 3, Scheer Part IG, 
para. 17 (repealed). At the date at which this volume states the law there were no police so 
stationed overseas, but they have been so stationed under the Police (Overseas Service) 
(Germany) Regulations 1947, S. R. & O. 1947 No. 1088 (amended by S. R. & O. 1947 No. 
2194); Police (Overseas Service) (Austria) Regulations 1947, S. R. & O. 1947 No. 1188 
(amended by S. R. & O. 1947 No. 2198); Police (Overseas Service) (Greece) Regulations 1948, 
S.I. 1948 No. 313 (amended by S.I. 1948 No. 1642); Police (Overseas Service) (British Element 
Trieste Force) Regulations 1950, S.l. 1950 No. 495; Police (Overseas Service) (Malaya) 
Regulations 1951, S.I. 1951 No. 484; Police (Overseas Service) (Cyprus) Regulations 1955, S.I. 
1955 No. 1852; Police (Overseas Service) (Nyasaland) Regulations 1960, S.I. 1960 No. 1299; 
and the Police (Overseas Service) (Anguilla) Regulations 1969, S.I. 1969 No. 372. 

See the definition of “overseas corps” in the Police Pensions Regulations 1973, S.I. 1973 No. 
428, reg. 4 (1): see para. 300, note 2, ante. 

Police (Overseas Service) Act 1945, s. 1 (1). 


316. Home policemen joining overseas corps. An overseas corps! normally 
consists of regular policemen from home police forces?. A member of a home 
police force who engages for a period of overseas service? with the consent of 
the appropriate authority? and of the Secretary of State* is treated for that period 
as not being a member of his home force®. On completing that period of service, 
unless then entitled to an award under police pensions regulations’, he is entitled 
to revert to his home police force® and, accordingly, is commonly referred to as 
a reversionary member of a home police force”. 


I 
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As to the meaning of “overseas corps”, see para. 315, text and note 3, ante. 

“Home police force” means a police force within the meaning of the Police Act 1964 (see s. 62 
(c), and para. 230, note 2, ante), and in relation to a person to whom the Police and Firemen 
(War Service) Act 1939, s. 1, applies means the force in which he served immediately before he 
ceased to be a constable: Police (Overseas Service) Act 1945, s. 3 (1). 

“Overseas service’ means police service performed in any country or territory outside the 
United Kingdom, being service the expenses of which are payable under ibid., s. 1 (1) (see 
para. 315, ante): san): 

“Appropriate authority” means the member’s chief officer of police (defined in para. 246, note 
2, ante) acting with the consent of the police authority (defined in para. 225, note 2, ante), or, 
if the member is the chief officer, the police authority: ibid., s. 3 (1). 

As to the Secretary of State, see para. 315, note 1, ante. 

Police (Overseas Service) Act 1945, s. 2 (1); Police Pensions Act 1948, s. 3, Sch. 1, Part I, para. 
17 (repealed). If he is dismissed or required to resign from his overseas corps by the disciplinary 
authority, disciplinary proceedings may be taken against him in his home force: see the Police 
(Overseas Service) Act 1945, s. 2 (2), and para. 272, text to note 24, ante. 

As to pensions, see paras. 299 et seq., ante. 

Police (Overseas Service) Act 1945, s. 2 (1); Police Pensions Act 1948, Sch. 1, Part I, para. 17 
(repealed). He reverts in his old rank (Police (Overseas Service) Act 1945, s. 2 (1)) or that to 
which he has been promoted in absentia (s. 2 (1A); Police Act 1964, s. 63, Sch. 9), and for the 
purposes of pay scales reckons his overseas service or service since promotion as service in the 
rank in question (Police (Overseas Service) Act 1945, s. 2 (1), (1A); Police Pensions Act 1948, 
Sch. 1, Part 1, para. 17 (repealed); Police Act 1964, Sch. 9). 

See e.g. the definition in the Police Pensions Regulations 1973, S.I. 1973 No. 428, reg. 4 (1). 


317. Police officers serving overseas on an individual basis. For the 
purposes of giving effect to an arrangement made with the government of an 
overseas territory, the Secretary of State! may appoint officers to be available for 
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public service employment in that territory, including police service?. Where 
with the consent of the appropriate authority? he so appoints a member of a 
home police force* for a limited period the Secretary of State may direct that the 
police overseas service provisions are to have effect in the member’s case as 
though he were serving in an overseas corps®, and in such case he enjoys the 
rights of a reversionary member of a home police force. 


1 As to the Secretary of State, see para. 315, note 1, ante. 

2 See the Overseas Development and Co-operation Act 1980, s. 10 (corresponding to the 
Overseas Service Act 1958, s. 1 (repealed): see COMMONWEALTH, vol. 6, para. 1065). 

3 For the meaning of “appropriate authority”, see para. 316, note 4, ante. That definition is 
applied by the Overseas Development and Co-operation Act 1980, s. 11 (4). 

4 For the meaning of “home police force”, see para. 316, note 2, ante. That definition is applied 
by ibid., s. 11 (4). 

s Le. the Police (Overseas Service) Act 1945, s. 2: see para. 316, ante. 

6 Overseas Development and Co-operation Act 1980, s. 11 (1), (2) (a). However, references to 
the disciplinary authority in the Police (Overseas Service) Act 1945, s. 2, are to be construed as 
references to such authority as the Secretary of State may designate: Overseas Development 
and Co-operation Act 1980, s. 11 (3). The Police Pensions Regulations 1973, S.I. 1973 No. 428 
(see para. 300, ante), apply. 


318. Temporary service in the Royal Ulster Constabulary. There are 
statutory provisions! for facilitating the engagement of members of home police 
forces, other than chief officers, for temporary service in the Royal Ulster 
Constabulary. In general, these provisions are similar to those applying where 
such members join an overseas corps? except that the service in the Royal Ulster 
Constabulary is pensionable under the regulations applicable to it and not under 
the police pensions regulations?. 

The provisions apply where a member of a home police force* engages for a 
period of service in the Royal Ulster Constabulary with the consent both of the 
Secretary of State and of the appropriate authority?. The period for which a 
member has engaged may be varied subsequently subject to the like consents®. 
While serving in the Royal Ulster Constabulary the member is treated as not 
belonging to his home police force except that he may be promoted in absentia’. 
On completing his service in the Royal Ulster Constabulary he is entitled to 
revert to his home police force?. 


1 See the Police Act 1969, s. 2. 

See para. 316, ante. 

However, the applicable regulations are broadly similar to the Police Pensions Regulations 

1973, S.L 1973 No. 428, for which see paras. 299 et seq., ante. As to the reckoning of Royal 

Ulster Constabulary service, see para. 302, note 4, ante. 

4 “Home police force” means the Metropolitan Police, the City of London Police and any other 
police force maintained under the Police Act 1964: see the Police Act 1969, s. 1 (1). 

s Ibid., s. 2 (1). “The appropriate authority” means, in relation to a member of a home police 
force other than an assistant chief constable or a deputy chief constable, the chief officer of that 
force acting with the consent of the police authority and, in the case of an assistant chief 
constable or deputy chief constable of such a force, the police authority: s. 2 (5) (a). 

6 Ibid., s. 2 (2). 

Ibid., s. 2 (1) (a). If he is dismissed or required to resign from the Royal Ulster Constabulary, 

disciplinary proceedings may be taken against him in his home police force: see s. 2 (3), and 

para. 272, text and note 24, ante. 

Ibid., s. 2 (1) (b). He reverts in his old rank or that to which he has been promoted in absentia 

(see para. 268, ante): s. 2 (1) (b). 
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4. THE PRESERVATION OF THE QUEEN’S PEACE 
(1) POWERS, DUTIES AND PRIVIVEGES#e ier Are 


319. Jurisdiction. The jurisdiction of a member of a police force! is not limited 
to his police area; he has all the powers and privileges of a constable throughout 
England and Wales?. 

Constables (whether members of a police force or special constables) appointed 
for certain English police areas adjacent to the border with Scotland also have a 
limited jurisdiction in certain Scottish police areas, and constables appointed for 
those areas have a corresponding jurisdiction in the English police areas. The 
police areas in question are, in England, the counties of Northumberland and of 
Cumbria and, in Scotland, the regions of the Borders and of Dumfries and 
Galloway except that, if any such county or region forms part of a combined 
police areał, the whole of the combined area is included‘. In pursuance of this 
limited jurisdiction such an English constable may execute in those Scottish 
police areas, and such a Scottish constable may execute in those English police 
areas, any lawful warrant of any sheriff or justice of the peace (1) for the 
apprehension of a person accused or convicted of a criminal offence committed 
in the area for which the constable was appointed, or (2) for the recovering of 
goods alleged to have been stolen within that area?. : 

Constables also have certain statutory powers in offshore areas®. 


1 For the meaning of “police force”, see para. 230, note 2, ante. 

Police Act 1964, s. 19 (1). As to the jurisdiction of special constables and of members of the 

Royal Ulster Constabulary aiding a police force in England and Wales, see paras. 209, 265, 

ante. 

3 Le. in relation to England, a combined area within the meaning of the Police Act 1964 (see 
ibid., s. 21, and para. 255, ante), and, in relation to Scotland, a combined area within the 
meaning of the Police (Scotland) Act 1967, s. ṣo (a): s. 18 (2). 

4 Ibid., s. 18 (2); Local Government Act 1972, s. 251 (2), Sch. 29, para. 35; Local Government 
(Scotland) Act 1973, s. 146 (5). 

5 Police (Scotland) Act 1967, s. 18 (1); Local Government Act 1972, Sch. 29, para. 35; Local 
Government (Scotland) Act 1973, s. 146 (5); District Courts (Scotland) Act 1975, s. 24 (1), Sch. 
i parangi 

6 See the Continental Shelf Act 1964, s. 11 (3), and the Mineral Workings (Offshore 
Installations) Act 1971, s. 9 (5). 
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320. General functions of constables. The primary function of the constable 
remains, as in the seventeenth century, the preservation of the Queen's peace!. 
From this general function stems a number of particular duties additional to those 
conferred by statute and including those mentioned hereafter. 

The first duty of a constable is always to prevent the commission of a crime?. 
If a constable reasonably apprehends that the action of any person may result in a 
breach of the peace it is his duty to prevent that action?. It is his general duty to 
protect life and property*. The general function of controlling traffic on the 
roads 1s derived from this duty?. 

However, a constable is himself subject to the law, and he cannot claim 
immunity from it by reason only that he is acting in pursuance of his duty; 
indeed a constable who flouted the law (whether civil or criminal) could scarcely 
be said to be acting in the execution of his duty as such®. Whether or not the 
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conduct of a constable is inconsistent with his acting in the execution of his duty 
is very much a matter of degree; for example, touching a person on the shoulder 
for the purpose of attracting his attention may be an assault in law, but such a 
trivial interference with a citizen’s liberty would not be sufficient to take a 
constable out of the course of his duties”. While, in principle, the police should 
not act as agents provocateurs, the nature of a suspected offence or the 
circumstances in a particular area may, in a particular case, justify action of this 
nature or some degree of participation in the commission of an offence?. 

Although it is the duty of the police to obtain all possible information 
regarding criminal offences which have been committed, they have in general no 
power to compel any person to disclose facts within his knowledge or to answer 
questions put to him?*?. 

It is the duty of a constable to execute within his police area a warrant issued 
by a justice of the peace t 

As a public officer, a constable who wilfully and culpably neglects to perform 
any duty which he is bound either by common law or statute to perform 
commits a common law offence unless the discharge of the duty would be 
attended with greater danger than a man of ordinary firmness and authority 
may be expected to encounter!?. 


1 Glasbrook Bros Ltd v Glamorgan County Council [1925] AC 270 at 277, HL; Rice v Connolly 
[1966] 2 QB 414 at 419, [1966] 2 All ER 649 at 651, DC. Cf. the statement of the general 
functions of a Scottish constable in the Police (Scotland) Act 1967, s. 17 (1); and see the Town 
Police Clauses Act 1847, s. 14 (repealed). 

2 The prevention of crime was stated to be the first duty of a constable in the Instructions to 
Constables of 1839: see T. A. Critchley' History of the Police in England and Wales 
YgO00—1966, p. 52. 

3 Duncan v Jones [1936] 1 KB 218, DC (attempt to hold an outdoor meeting where a previous 
similar meeting had caused a disturbance); and see Beatty v Gillbanks (1882) 9 QBD 308; Wise v 
Dunning [1902] 1 KB 167, DC; Thomas v Sawkins [1935] 2 KB 249, DC. 

4 Haynes v Harwood [1935] 1 KB 146, CA, where a constable claimed damages for injuries 
received while attempting to stop a runaway horse negligently left unattended. It was held 
that, in view of the general duty of the police to intervene to prevent injury to life or property, 
the constable’s injuries were the natural and probable consequence of the defendants’ 
negligence and the maxim volenti non fit injuria afforded no defence. See also the cases cited in 
note 1, supra. 

See para. 328, post. 

Morris v Beardmore [1980] 2 All ER 753, [1980] 3 WLR 283, HL. 

7 Donnelly v Jackman [1970] 1 All ER 987, [1970] 1 WLR 562, DC. Cf. Davis v Lisle [1936] 2 
KB 434, [1936] 2 All ER 213, DC; Kenlin v Gardiner [1967] 2 QB $10, [1966] 3 All ER 931, 
DC; Lindley v Rutter [1980] 3 WLR 660, DC. See also Beard v Wood (1980) Times, 6th 
February, DC. 

8 Brannan v Peek [1948] 1 KB 68 at 72, [1947] 2 All ER 572 at 573, 574, DC; Browning v J. W. 
H. Watson (Rochester) Ltd [1953] 2 All ER 775 at 779, [1953] 1 WLR 1172 at 1177, DC. 

y Sneddon v Stevenson [1967] 2 All ER 1277, [1967] 1 WLR 1051, DC. A police officer who 
merely partakes in an offence for the purpose of obtaining evidence is not an accomplice whose 
evidence requires corroboration: Sneddon v Stevenson, supra, at 1280 and at 1056: and see 
CRIMINAL LAW, vol. 11, para. 457. See also R v Mealey, R v Sheridan (1974) 60 Cr App Rep 59, 
CAS 

10 An exception to this rule is to be found in the Official Secrets Act 1920, s. 6; Official Secrets 

Act 1939, s. 1; under which it is an offence to fail on demand to give toa chief officer of police 
information relating to an offence under the Official Secrets Ac: IOLE Se I, or to fail to attend 
at a reasonable time and place to furnish such information: see CRIMINAL LAW, vol. 11, para. 
913. Under the Road Traffic Act 1972, ss. 161, 162, 164, 165, 167, 168; Road Traffic Act 1974, 
s. 24 (2), Sch. 6, certain persons may be required to furnish, for example, their own name and 
address or that of the owner or driver of a vehicle: see para. 328, post, and ROAD TRAFFIC. 
Failure without reasonable excuse to disclose to a constable certain information about acts of 
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terrorism is an offence under the Prevention of Terrorism (Temporary Provisions) Act 1976, 
s. 11 (1). Where the general rule applies a refusal to answer questions does not of itself amount 
to the obstruction of a constable in the execution of his duty: Rice v Connolly [1966] 2 QB 414, 
[1966] 2 All ER 649, DC. As to the use by the police of informers, see R v Birtles [1969} 2 All 
ER 1131n, [1969] 1 WLR 1047, CA. An order would not be made under the Administration 
of Justice Act 1969, s. 21, for the disclosure by the police of the identity of informers to enable 
a person against whom they were believed to have given false and malicious information to sue 
them since the public interest requires that citizens should be able to assist the police secure in 
the knowledge that such information will not be disclosed. It was so held, on a petition under 
corresponding Scottish legislation, by Lord Maxwell in Petition of Friel (1980) 12th August 
(unreported) (Court of Session). 

11 See the Magistrates’ Courts Act 1952, s. 102 (2), and CRIMINAL LAW, vol. 11, para. 120. As from 
a date to be appointed by order under the Magistrates’ Courts Act 1980, s. 155 (7), this 
provision will be replaced by the similar provision of s. 125 (2). As to powers of arrest and of 
search and protection of constables executing warrants, see paras. 323, 326, post. As to search 
for and removal of persons suffering from mental disorder, see the Mental Health Act 1959, 
ss. 135, 136, and MENTAL HEALTH, vol. 30, paras. 1039, 1040. 

12 Stephen’s Digest of the Criminal Law (gth Edn) 114; R v Dytham [1979] QB 722, [1979] 3 All 
ER 641, CA, where a constable on duty ignored a brawl in which a man was killed; R v Wyat 
(1705) 1 Salk 380, where a constable failed to make a return to a warrant. See CRIMINAL LAW, 
vol. 11, para. 932. 


321. Right of the police to the assistance of the public. Although every 
member of the public is under a moral or social duty to assist the police, a person 
is under no general legal duty to answer questions put to him!. However, in case 
of necessity, a constable acting in the execution of his duty is entitled to demand 
the assistance of private persons and it is an offence to refuse it?. 

It is an offence to assault, resist or wilfully obstruct a person assisting a 
constable in the execution of his duty to the like extent as in the case of such a 
constable?. 


t Rice v Connolly [1966] 2 QB 414 at 419, [1966] 2 All ER 649 at 652, DC. See however para. 
320, note 10, ante. ; 

R v Brown (1841) Car & M 314, and see CRIMINAL LAW, vol. 11, paras. 105, 964. 

3 See para. 322, post, and CRIMINAL LAW, para. 962. 
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322. Criminal offences in respect of the police. There are a number of 
criminal offences relating to conduct which might adversely affect police 
efficiency. 

It is an offence to assault, resist or wilfully obstruct any constable (whether or 
not a member of a police force) in the execution of his duty, or a person assisting 
him in the execution of his duty!. A person who for reward does not disclose 
information material to the prosecution or conviction of a person for an 
arrestable offence in general commits an offence?. It is an offence to cause 
wasteful employment of the police by knowingly making certain false reports’. 

It is an offence with intent to deceive+ to impersonate either a member of a 
police force® or a special constable® or for a person to make any statement or do 
any act which falsely suggests that he is such a member or constable’. It is also an 
offence for a person who is not himself a constable to wear any article of police 
uniform® in circumstances where it gives him an appearance so nearly resem- 
bling that of a member of a police force as to be likely or reasonably likely to 
deceive?; and it is an offence for any person, other than a member of a police 
force or a special constable, to have in his possession any article of police 
uniform unless he can prove both that he obtained possession of it lawfully and 
that he has possession of it for a lawful purpose!°. 
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It is also an offence, first, to cause disaffection among members of a police 
force or special constables!!, secondly, to induce any such member or constable 
to withhold his services or commit breaches of discipline or, thirdly, to attempt 
to cause, or do any act calculated to cause, such disaffection or conduct!?. 


1 See the Police Act 1964, s. 51 (1), (3), and CRIMINAL LAW, vol. 11, para. 962. Not every 

deliberate act which in fact obstructs a constable in the execution of his duty amounts to wilful 

obstruction; the act must be done with the intent of obstructing: Willmott v Atack [1977] QB 

498, [1976] 3 All ER 794, DC. In Albert v Lavin (1980) Times, sth December, DC, the 

defendant genuinely but unreasonably did not believe that the person assaulted was a constable, 

and the conviction was upheld. The offence of assault is punishable on summary conviction by 
imprisonment for a term not exceeding six months or by a fine not exceeding £1,000 or both: 

Police Act 1964, s. $1 (1); Criminal Law Act 1977, ss. 15 (1) (a), 30, Sch. 1. Additional penalties 

are imposed under the Firearms Act 1968, s. 17 (2) (see CRIMINAL LAW, vol. 11, para. 891), if a 

person committing the offence is in possession of firearms: Police Act 1964, s. 51 (2); Firearms 

Act 1968, s. 59 (3 The offence of resisting or wilfully obstructing is punishable on summary 

conviction by imprisonment for a term not exceeding one month or by a fine not exceeding 

£200 or both: Police Act 1964, s. 51 (3); Criminal Law Act 1977, s. 31 (1), Sch. 6. 

See the Criminal Law Act 1967, s. $ (1), and CRIMINAL LAW, vol. 11, para. 961. 

See ibid., s. 5 (2), and CRIMINAL LAW, vol. 11, para. 965. 

As to intent to deceive, see Re London and Globe Finance Corpn Ltd [1903] 1 Ch 728; Welham v 

Director of Public Prosecutions [1961] AC 103, [1960] 1 All ER 805, HL; and CRIMINAL LAW, vol. 

II, para. 1328. 

§ For the meaning of “police force”, see para. 230, note 2, ante. 

6 “Special constable” means a special constable appointed for a police area (defined in para. 225, 
note 2, ante): Police Act 1964, s. $2 (4). 

7 Ibid., s. 52 (1). The offence is punishable on summary conviction by imprisonment for a term 
not exceeding six months or a fine not exceeding £100 or both: s. 52 (1). 

8 “Article of police uniform” means any article of uniform or any distinctive badge or mark or 
document of identification usually issued to members of police forces or special constables, or 
anything having the appearance of such an article, badge, mark or document: ibid., s. 52 (4). 

9 Ibid., s. 52 (2); see Turner v Shearer [1973] 1 All ER 397, [1972] 1 WLR 1387, DC. This 
provision inhibits private security organisations from adopting police style uniforms but has no 
corresponding effect on such bodies as the Transport Police (see para. 213, ante), since the 
members of such a body are constables. The offence is punishable on summary conviction by a 
fine not exceeding £100: Police Act 1964, s. $2 (2). See CRIMINAL LAW, vol. 11, para. 840. 

10 Ibid., s. 52 (3). The offence is punishable on summary conviction by a fine not exceeding £20: 
S52 (3)- 

ni? les 53 (2): 

12 Ibid., s. 53 (1). It should be noted that whereas it is only a disciplinary offence for an individual 
member of a police force to withhold his services (see para. 272, text to notes 6, 7, ante), 
anyone organising such action would be criminally liable. The offence is punishable on 
conviction on indictment by imprisonment for a term not exceeding two years or by a fine or 
both (s. 53 (1) (b)), or on summary conviction by imprisonment for a term not exceeding six 
months or by a fine not exceeding the prescribed sum or both (s. $3 (1) (a); Criminal Co Act 
1977, s. 28 (2)). For the meaning of “the prescribed sum”, see para. 305, note 5, ante. See also 
CRIMINAL LAW, vol. 11, para. 836. 
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323. Police powers of arrest, search etc. A constable has the same powers of 
arrest as a member of the public, together with certain additional statutory 
powers!. He has no general power to search a person who has been arrested: the 
right to search such a person depends upon the circumstances of the case?, 

A constable has no general right of entry into private property except to 
prevent a breach of the peace and probably to prevent the commission of an 
offence which he believes to be imminent or likely to be committed. He has, 
however, certain statutory powers of entry, and may be entitled to enter and 
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Where he is on private property on the invitation or with the permission, 
express or implied, of the lawful occupier or someone acting on his behalf, he 
must leave if so asked and is not entitled to remain merely for the purpose of 
making inquiries which cannot result in an arrest?. 

An occupier of premises is under no duty to make them safe for a constable, 
or to warn him of any danger, if the constable is on the premises notwithstand- 
ing that he has no right of entry, invitation or permission®. If he has entered in 
exercise of a right of entry, he is treated for the purposes of the occupier's 
liability towards him as if he had entered with the permission of the occupier, 
whose duty is to take such care to see that he will be as reasonably safe as in all 
the circumstances is reasonable?. However, it cannot be assumed that in such a 
case the occupier is bound to take special precautions for the benefit of a 
constable who comes unexpectedly upon his premises, possibly during the 
night’. 

A constable has certain statutory powers to search premises without a 
warrant’. These powers apart, in the absence of consent he has only a right to 
search premises in pursuance of a search warrant issued by a justice of the peace. 
Where, however, he is lawfully on any premises, whether in pursuance of a 
search warrant or otherwise, he may seize goods which he finds in a person’s 
possession or custody if he believes, on reasonable grounds, that the person in 
question stole them or received them knowing them to be stolen?. However, 
this appears to be the application to the case of stolen goods of a wider 
proposition, the underlying principle of which is that at least where a constable 
has reasonable grounds for believing that the person concerned has committed or 
is implicated in a serious crime, the constable may seize an article held by that 
person which the constable reasonably believes to be the fruit of the crime, or an 
instrument used in the crime or otherwise material evidence of it. The police 
must not retain what they seize for longer than is reasonably necessary to 
complete their investigations or preserve it for evidence, but, if their beliefs 
prove mistaken, the lawfulness of their conduct must be judged by their beliefs 
at the time and not in the light of subsequent events!°. 


1 See CRIMINAL LAW, vol. II, paras. 99 et seq. As to the arrest of a child or the detention of a 
child or young person under the Children and Young Persons Act 1969, see INFANTS, vol. 24, 
para. 777. A constable formally arresting or detaining a person should inform him of the fact 
and grounds of the arrest or detention: Pedro v Diss (1980) Times, 16th December, DC. As to 
arrest without warrant for an arrestable offence, see the Criminal Law Act 1967, s. 2. For the 
purpose of so arresting a person a constable may enter, forcibly if necessary, and search any 
place where he reasonably suspects the person to be: s. 2 (6). Entry by opening a closed door 
constitutes entry by force, but no prior demand is necessary before exercising the power under 
s. 2 (6): Swales v Cox (1980) Times, 19th November, DC. 

2 See CRIMINAL LAW, vol. 11, para. 121, and para. 324, post. 

3 For a statutory right of entry, see e.g. the Licensing Act 1964, s. 186 (1); Licensing 
(Amendment) Act 1977, s. I (see INTOXICATING LIQUOR, vol. 26, para. 403). As to entry on 
diplomatic and consular premises, see FOREIGN RELATIONS, vol. 18, para. 1564. 

4 Davis v Lisle [1936] 2 KB 434, [1936] All ER 213, DC; Robson v Hallett [1967] 2 QB 393, 

[1967] 2 All ER 407, DC. 

See Great Central Rly Co v Bates [1921] 3 KB 578 at 582, DC. 

See the Occupiers’ Liability Act 1957, s. 2, and NEGLIGENCE, vol. 34, para. 22. 

See Great Central Rly Co v Bates [1921] 3 KB 578 at 582, DC. 

See e.g. the Misuse of Drugs Act 1971, s. 23 (see CRIMINAL LAW, vol. 11, para. 122); Firearms 

Act 1968, s. 47 (see para. 346, post); and the Prevention of Terrorism (Temporary Provisions) 

Act 1976, s. 14 (5), Sch. 3, para. 6 (see CRIMINAL LAW, vol. 11, para. 847). 

9 Chic Fashions (West Wales) Ltd v Jones [1968] 2 QB 299, [1968] 1 All ER 229, CA. 


wN Dia 
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10 The principle may also' extend to the case where the refusal of the person concerned to hand 
over the article is quite unreasonable: Ghani v Jones [1970] 1 QB 693 at 709, [1969] 3 All ER 
1700 at 1705, CA. The balance of public policy may, in a particular case, entitle the police to 
seize documents which are evidence of a crime notwithstanding that the person concerned is 
not implicated: Frank Truman Export Ltd v Metropolitan Police Comr [1977] QB 952, [1977] 3 
All ER 380; Malone v Metropolitan Police Comr [1980] QB 49, [1979] 1 All ER 256, CA; see 
CRIMINAL LAW, vol. 11, para. 126. 


324. Persons in police custody. It is the duty of a constable who lawfully has 
a prisoner in his charge to take all reasonable measures to ensure that he does not 
(1) escape, or assist others to do so, (2) injure himself or others, (3) destroy 
evidence, or (4) commit further crime, for example malicious damage to 
property. Reasonable measures may include searching, but what is reasonable in 
a particular case must depend upon thie circumstances, which may be such as to 
call for some departure from the measures which are prima facie reasonable and 
necessary for that type of case. To the extent that a constable takes measures 
which cannot be justified, he is not acting in the execution of his duty?. 

In certain circumstances and for short periods a magistrates’ court may order a 
person’s detention at a police station instead of committing him to prison?. 

A police station is a place of safety? to which, in certain circumstances, a 
justice may order a child or young person to be taken and detained* or a 
mentally disordered person may be removed?. 

Officers in charge of police stations must in certain circumstances receive and 
keep in custody certain persons subject to naval, military or air force discipline®. 


1 Lindley v Rutter [1980] 3 WLR 660, DC. 

See the Magistrates Courts Act 1952, ss. 109—111; Police Act 1964, s. 64 (3), Sch. to, Part I; 

Criminal Justice Act 1967, s. 103 (1), Sch. 6, paras. 19, 20; Powers of Criminal Courts Act 

1973, ss. $6, 60 (2), Sch. 5, para. 7, Sch. 6; and MAGISTRATES, vol. 29, paras. 420, 460. As from a 

date to be appointed by order under the Magistrates’ Courts Act 1980, s. 155 (7), these 

provisions are replaced by the corresponding provisions of ss. 134-136. 

3 See the Children and Young Persons Act 1933, s. 107 (1); National Assistance Act 1948, s. 62 
(3), Sch. 7, Part III (repealed); Children Act 1948, s. 60 (2), Sch. 3; Children and Young 
Persons Act 1969, s. 72 (3), Sch. 5, para. 12 (2); and INFANTS, vol. 24, para. 735, note 4. 

4 Le. under ibid., s. 28 (1): see INFANTS, vol. 24, para. 776. 

5 See the Mental Health Act 1959, ss. 135 (1), (6), 136 (1), and MENTAL HEALTH, vol. 30, paras. 
1039, 1040. 

6 See the Naval Discipline Act 1957, s. 107 (1) (b), (c), (2); Army Act 1955, ss. 129 (2), 190 (2), 
202; and the Air Force Act 1955, ss. 129 (2), 190 (2), 202 (which apply to officers in charge of 
police stations as they apply to governors of prisons); and see PRISONS; ROYAL FORCES. 
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325. Disposal of property in police possession. The disposal of property 
which has come into police possession in connection with their investigation ofa 
suspected offence or under certain enactments! is governed by statutory 
provisions?. On the application either of the police or of a person claiming the 
property, a magistrates’ court? may order its delivery to the person appearing to 
be the owner? or, if the owner cannot be ascertained, may make such order with 
respect to the property as seems meet?. Such an order does not affect the right of 
any person to take legal proceedings within six months from the date of the 
order against any person in possession of the property but, subject to such 
proceedings, an order confers an absolute title to the property®. This power is 
independent of other powers exercisable by magistrates’ courts to deprive an 
offender of his right, if any, to certain property or to order restitution’. 

A member of a police force who, without an order, hands over property to 
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somebody other than the lawful owner is liable for conversion’, and an order 
should always be applied for where there may be conflicting claims’. 

Where the owner of property in the possession of the police to which the 
foregoing statutory provisions! apply has not been ascertained and no order of a 
competent court has been made!! or, in the case of property in police possession 
used or intended to be used for crime!?, where no successful application by a 
claimant has been made within six months of the order depriving the offender of 
the property!3, the property, unless it is money, must be sold!* but, if the chief 
officer of police is satisfied that the property is of such a nature that it is not in 
the public interest that it should be sold, it must be destroyed or otherwise dealt 
with as he directs!5. Property which is perishable or custody of which involves 
unreasonable expense or inconvenience may be sold at any time but other 
property must not be disposed of until it has been in police possession for a 
year!®, or, in the case of property in police possession used or intended to be 
used for crime!”, until six months from the making of the order'®, the 
determination of any application by a claimant made within that period or the 
determination of any appeal by the offender against conviction or sentence, 
whichever is the later??. 

The proceeds of sale, and property consisting of money, must be paid to the 
police authority and kept in an account called “the Police Property Act Fund”?20, 
Money credited to the account may be invested and the income added to the 
fund?!, which is used (1) to defray expenses incurred in the conveyance, storage 
and safe custody of property and in connection with its sale and otherwise in the 
execution of these provisions; (2) to pay reasonable compensation to persons 
who have delivered property to the police; and (3) to make charitable 
payments??. The determination of the amount of a payment by way of 
reasonable compensation or what charitable payments should be made is a 
matter for the police authority?3 or the chief officer of police acting at the 
request of that authority?*. The fund must be audited by an auditor nominated 
by the police authority?°. 

1 Le. (1) the Metropolitan Police Act 1839, s. 66; City of London Police Act 1839, s. 48; and the 
Pawnbrokers Act 1872, s. 34 (prospectively repealed by the Consumer Credit Act 1974, s. 192 
(3) (b), Sch. 5) (see PLEDGES AND PAWNS, para. 183, ante) (Police (Property) Act 1897, s. 1 (1); 
Theft Act 1968, ss. 33 (3), 36 (2), (3), Sch. 3, Part III); (2) the Public Stores Act 1875, s. 12 
(substituted by the Theft Act 1968, s. 33 (2), Sch. 2, Part II) (see CRIMINAL LAW, vol. 11, paras. 
976, 977) (Public Stores Act 1875, s. 12 (2) (as so substituted)); (3) the Incitement to 
Disaffection Act 1934 (see CRIMINAL LAW, vol. 11, para. 832) (s. 2 (4)); (4) the Prevention of 
Fraud (Investments) Act 1958 (see STOCK EXCHANGE) (s. 14 (11)); (5) the Theft Act 1968, s. 26 
(see CRIMINAL LAW, vol. 11, para. 1295) (s. 26 (4)); (6) the Criminal Damage Act 1971, s. 6 (see 
CRIMINAL LAW, vol. 11, para. 1311) (s. 6 (3)); and (7) the Powers of Criminal Courts Act 1973, 
s. 43 (see CRIMINAL LAW, vol. 11, para. 568) (s. 43 (4)). 

2 Le. the Police (Property) Act 1897: see s. 1 (1); Criminal Justice Act 1972, s. 58. Where 
property has come into police possession under certain of the enactments cited in note 1, supra, 
the provisions of the Police (Property) Act 1897 have effect subject to those of the enactment in 
question. The Police (Property) Act 1897 is excluded where property seized or detained as 
liable to forfeiture has come into police possession under the Customs and Excise Management 
Act 1979, s. 139 (3): s. 139 (4) (c). Cf. customs, vol. 12, para. 625. 

3 In the Metropolitan Police District (as to which see para. 225, ante) the powers are exercised by 
a metropolitan stipendiary magistrate: Police (Property) Act 1897, s. 1 (3). 

4 “Owner” has its ordinary popular meaning, i.e. the person entitled and not simply the person 
who happened to have the property in his hands at a given moment: Raymond Lyons & Co Ltd 
v Metropolitan Police Comr [1975] QB 321, [1975] 1 All ER 335, DC, where it was said that the 


statutory procedure should not be used where there was difficulty in determining the real 
owner. 
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Police (Property) Act 1897, s. 1 (1). 

Ibid., s. t (2); Irving v National Provincial Bank Ltd [1962] 2 QB 73, [1962] 1 All ER 157, CA. 
Support for the view that the rights of the true owner in conversion, or under the Torts 
(Interference with Goods) Act 1977, survive the making of an order is, however, found in 
Davis v Hampshire Police Authority (1978) 30th November (unreported): (Winchester County 
Court, per Judge McCreery). 

As to these powers, sec CRIMINAL LAW, vol. 11, paras. 568, 802. See also the Metropolitan Police 
Act 1839, s. 68, under which any animal or thing taken into police custody under that Act may 
be ordered to be sold in order to satisfy a fine or meet the expenses of keeping it. 

Winter v Bancks (1901) 65 JP 468. 

Betts v Metropolitan Police District Receiver and Carter Paterson & Co Ltd [1932] 2 KB 59s. 

ILe. the Police (Property) Act 1897. 

Police (Disposal of Property) Regulations 1975, S.I. 1975 No. 1474, reg. 4 (1) (b). These 
regulations were made by the Home Secretary under the Police (Property) Act 1897, s. 2 (1); 
Powers of Criminal Courts Act 1973, s. 43 ($). Regulations so made must be laid before 
Parliament as soon as may be after they are made: Police (Property) Act 1897, s. 2 (6). 

Le. property in police possession by virtue of the Powers of Criminal Courts Act 1973, s. 43: 
see CRIMINAL LAW, vol. 11, para. 568. 

Police (Disposal of Property) Regulations 1975, reg. 4 (1) (a). 

Idre A (2): 

Ibid., reg. 4 (3). 

Police (Property) Act 1897, s. 2 (3). 

See note 12, supra. 

ILe. under the Powers of Criminal Courts Act 1973: see s. 43 (1), (3). 

Police (Disposal of Property) Regulations 1975, reg. 4 (4). 

Ibid., reg. 4 (5). 
Ibid., reg. 4 ( 
Ibid., reg. 4 (7) (a)-(c). 
Ibid., reg. 4 (7) (b), (c). 
Ibid., reg. 4 ( 
Ibid., reg. 4 ( 


326. Protection of constables executing warrants. In executing a warrant a 
constable must act strictly according to its terms, otherwise he will be liable to 
an action!. If he acts in obedience to a warrant issued by a justice of the peace, he 
has a good defence in any proceedings for tort? which may be brought against 
him3, notwithstanding some defect in the justice’s jurisdiction, provided that the 
constable complies within six days* with any written demand for a sight of and 
an Opportunity to copy the warrant?. 


I 


See Money v Leach (1765) 3 Burr 1742; Price v Messenger (1800) 2 Bos & P 158; Parton v 
Williams (1820) 3 B & Ald 330; Crozier v Cundey (1827) 6 B & C 232; Hoye v Bush (1840) 1 
Man & G 775; Horsfield v Brown [1932] 1 KB 355; Chic Fashions (West Wales) Ltd v Jones 
[1968] 2 QB 299, [1968] 1 All ER 229, CA; Ghani v Jones [1970] 1 QB 693, [1969] 3 All ER 
1700, CA. 

As to the restriction to proceedings in tort, see Anon (undated) cited in Bull NP at 246; Milward 
v Caffin (1799) 2 Wm BI 1330; Fletcher v Wilkins (1805) 6 East 283; and cf. Pearson v Roberts 
(1755) Willes 608; Harper v Carr (1797) 7 Term Rep 270. Cf. also on a similar question under 
the Public Health Act 1875, s. 264 (repealed), Midland Rly Co v Withington Local Board (1883) 
et QUSID) Sie. 

As to the liability of members of police forces in respect of things done in the execution or 
purported execution of duty and the vicarious liability of chief officers, see the Police Act 1964, 
s. 48, and para. 203, ante. 

A constable is protected if he complies with the demand for a copy of the warrant before the 
action is brought even though the six days have elapsed: Jones v Vaughan (1804) § East 445. For 
a case in which a substantial although not a literal compliance was held to be sufficient, see 
Atkins v Kilby (1840) 11 Ad & El 777. 

Constables Protection Act 1750, s. 6. A constable is protected if he obeys an unlawful warrant, 
but not if he executes a lawful warrant in an unlawful way: Horsfield v Brown [1932] 1 KB 355. 
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See also Palmer v Crone [1927] 1 KB 804, where no demand for a copy of the warrant was 
made and the constable was protected from a claim for damages for seizing goods under an 
illegal distress warrant. The protection afforded by the Constables Protection Act 1750, s. 6, 
extends also to any person acting by order or in aid of a constable: s. 6; Jones v Chapman (1845) 
14 M € W 124. It also extends to persons other than constables to whom a warrant 1s 
addressed. 


327. Powers of police in case of fire. The senior officer of police present at a 
fire may when in his opinion it is necessary or desirable for fire-fighting 
purposes! close to traffic any street? or stop or regulate traffic in any street’; and 
any constable may for fire-fighting purposes enter and, if necessary, break into 
any premises or placet. 


1 “Fire-fighting purposes” means the purposes of the extinction of fires and the protection of life 
and property in case of fire: Fire Services Act 1947, s. 38 (1). 

2 “Street” includes any highway, including one over a bridge, and any road, lane, footway, 
square, court, alley or passage, whether a thoroughfare or not: ibid., s. 38 (1). 

3 Ibid.,s. 30 (5): see FIRE SERVICES, vol. 18, para. 418. 

4 Ibid., s. 30 (1): see FIRE SERVICES, vol. 18, para. 419. As to diplomatic and consular premises, see 
FIRE SERVICES, vol. 18, para. 419, note 4; FOREIGN RELATIONS, vol. 18, para. 1585, note 4. 


328. Road traffic functions. As part of their general duty to preserve law and 
order and to protect life and property’, constables have for a long time been 
engaged in the regulation of road traffic and in the enforcement of the law 
relating to vehicles and the driving of vehicles. These general powers and duties 
have been reinforced by certain statutory provisions?. 

In particular, a constable engaged in the regulation of road traffic may give 
directions with which drivers of vehicles and pedestrians must comply?. It is an 
offence for the driver of a motor vehicle or a cyclist not to stop when so 
required by a constable in uniform*. Constables may require the production of 
driving licences and certain other documents?. A duly authorised constable may 
require a motor vehicle or trailer to be weighed, either laden or unladen®, and in 
certain circumstances a constable may remove, or arrange for the removal of, a 
vehicle from a road’. 

A constable may test a vehicle on a road as to certain matters concerned with 
roadworthiness if authorised to act as an examiner by or under the instructions 
of his chief officer of police®. 

A constable who has reason to suspect that the driver of a vehicle may be 
committing the offence of driving with uncorrected defective eyesight may 
require him to submit to a sight test?, and constables have statutory powers and 
functions under the law relating to the driving of vehicles by persons with a 
blood-alcohol concentration above a prescribed limit!°. 

A constable or a person acting under the specific or general instructions of the 
chief officer of police may erect traffic signs for giving effect to local traffic 
regulations in consequence of extraordinary circumstances, to warn of tem- 
porary obstructions or in connection with experimental traffic schemes in 
London!!. 

A constable in uniform may give directions or permission authorising any 
person to use a motorway!? otherwise than in accordance with the regulations in 
that behalf1%; and any constable may give such permission to any person for the 
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purpose of investigating an accident on or near a motorway and may, himself, in 
the exercise of his duty, use a motorway otherwise than in accordance with 
those regulations!4. 

Where the use of a road (not being a motorway) by excluded traffic!> is 
rendered impossible or unsuitable by reason of some emergency, such traffic 
may be authorised to use a motorway or a part of it!® and any prohibition or 
restriction imposed by the regulations relating to the use of motorways!” relaxed 
so far as considered necessary in connection with such use!8. These powers are 
exercisable by the chief officer of police of the police area in which the 
motorway or a part of it is situated or an officer of or above the rank of 
superintendent acting with his authority??. 

If a constable suspects with reasonable cause that a person has contravened or 
failed to comply with the regulations and byelaws relating to the conduct of 
passengers on public service vehicles and tramcars?, he may require the person 
to give his name and address?!. If either the person fails to do so?? or does not 
answer to the constable’s satisfaction questions put to him for the purpose of 
verifying the name and address given?3, the constable may arrest him without 
warrant?*. 


I See para. 320, ante. 

2 As to the law relating to vehicles and driving and a full treatment of the relevant statutory 
provisions, see ROAD TRAFFIC. As to the exercise of road traffic functions by traffic wardens, see 
para. 236, ante. 

3 See the Road Traffic Act 1972, ss. 22, 22A, 23; Road Traffic Act 1974, s. 6; and ROAD TRAFFIC. 
As to the extension of the Road Traffic Act 1972, s. 22, to certain dock roads, see the Port of 
London Act 1968, s. 199. 

4 Road Traffic Act 1972, s. 159; and see Beard v Wood (1980) Times, 6th February. 

5 See the Road Traffic Act 1972, s. 161 (driving licence), s. 162 (insurance certificate, test 
certificate and plating certificate); Transport Act 1968, s. 99; European Communities Act 1972, 
s. 4, Sch. 4, para. 9 (2) (b); Road Traffic Act 1972, s. 203 (1), Sch. 7; Road Traffic (Drivers’ 
Ages and Hours of Work) Act 1976, s. 2 (1) (h) (drivers’ record books); Public Service Vehicles 
(Licences and Certificates) Regulations 1952, S.I. 1952 No. 900, reg. 9 (road service licence); 
Goods Vehicles (Operators’ Licences) Regulations 1977, S.I. 1977 No. 1737, reg. 14 (operator’s 
licence). See ROAD TRAFFIC. 

6 See the Road Traffic Act 1972, s. 160 (1), (2); Road Traffic (Foreign Vehicles) Act 1972, s. 1; 
Road Traffic Act 1974, s. 14; Transport Act 1978, s. 9 (1), Sch. 3. See also the Weighing of 
Motor Vehicles (Use of Dynamic Axle Weighing Machines) Regulations 1978, S.I. 1978 No. 
1180. See ROAD TRAFFIC. 

7 See the Removal and Disposal of Vehicles Regulations 1968, S.I. 1968 No. 43. Prescribed 
charges for the removal of vehicles are paid into the police fund and abandoned vehicles may 
be disposed of: Road Traffic Regulation Act 1967, ss. 52, 53; Removal and Disposal of Vehicles 
(Alteration of Enactments) Order 1967, S.I. 1967 No. 1900. See ROAD TRAFFIC. 

8 See the Road Traffic Act 1972, s. 53. A constable has similar but not identical powers under 
s. 61 to test the condition of used vehicles at sale rooms etc. See also the Motor Vehicles 
(Construction and Use) Regulations 1978, S.I. 1978 No. 1017, reg. 145. See ROAD TRAFFIC. 

9 See the Road Traffic Act 1972, s. 91, and ROAD TRAFFIC. 

10 See ibid., ss. 6-13, and ROAD TRAFFIC. 

11 See the Road Traffic Regulation Act 1967, ss. §7-60; Transport Act 1968, ss. 129 (2), (3), 130 
(6) (b), 165 (b), Sch. 14, Part II, Sch. 18, Part Il; Transport (London) Act 1969, ss. 34, 47 (2), 
Sch. 6; Covent Garden Market Act 1969, s. 6; Road Traffic Act 1972, s. 203 (1), Sch. 7. As to 
the powers of the Commissioner of Police of the Metropolis and the Commissioner of Police 
for the City of London to regulate routes etc., see paras. 252, 253, ante. A district council to 
which the Town Police Clauses Act 1847, s. 21, has been applied may give orders for the 
routes to be observed by vehicles and persons in times of public processions, rejoicings and 
illuminations and may give certain instructions to constables: s. 21; Local Government Act 
1972, s. 179 (3). As to the construction of the Town Police Clauses INGE RVR, E Bit, Kee 
Dudderidge v Rawlings (1912) 77 JP 167, DC. 
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12 Le. a road or part of a road to which the Motorways Traffic Regulations 1959, S.I. 1959 No. 
1147, apply by virtue of reg. 4: reg. 3 (1) (f). 

13 Le. the Motorways Traffic Regulations 1959. ` 

14 Ibid., reg. 15 (1) (a), (b), (d). See ROAD TRAFFIC. l l 

15 “Excluded traffic” means traffic which is not of Class I or Class II set out in the Highways Act 

~ 1980, Sch. 4, as from time to time amended under s. 17 (3): see the Motorways Traffic 

Regulations 1959, reg. 3 (1) (c), (4); HIGHWAYS, vol. 21, para. 739; ROAD TRAFFIC. 

16 Ibid., reg. 14 (3) (a). 

17 Le. the Motorways Traffic Regulations 1959. 

18 Ibid., reg. 14 (3) (b). 

19 Ibid., reg. 14 (3). 

20 le. regulations having effect under the Road Traffic Act 1960, s. 147, and byelaws under the 
Tramways Act 1870, s. 46. 

21 Public Service Vehicles (Arrest of Offenders) Act 1975, S. I. 

De, Worl. Se I (EY) 

23 Mal. & a (b) 
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329. Police vehicles. No statutory provision imposing a speed limit on motor 
vehicles! applies to any vehicle on an occasion when it is being used for police 
purposes? if observance of those provisions would be likely to hinder the use of 
the vehicle for the purpose for which it is being used on that occasion?. This 
exemption does not, however, affect the liability of the police for dangerous or 
careless driving or other civil liability in case of an accident?. 

Vehicles used for police purposes do not require a licence for the conveyance 
of goods?; nor do the vehicles need to be insured against third party risks®. They 
may be fitted with a gong, bell, siren or two-tone horn and are exempt from the 
prohibition on the sounding of horns etc. between 11.30 p.m. and 7 a.m. if it is 
necessary or desirable to indicate to other road users the urgency of the 
particular police purpose for which they are being used or to give warning to 
other road users”. The requirement that front lamps of over 7 watts be 
extinguished when a vehicle is stationary does not apply to a searchlight or other 
special lamp fitted to a vehicle used for police purposes®. In the case of vehicles 
so used, regulations may add to or vary the general vehicle lighting require- 
ments’, and may require or permit distinctive lamps to be carried displaying 
lights of a prescribed colour for use in prescribed conditions, and may also 
prohibit vehicles not so used from carrying similar lamps!°. 

As a person in the service of the Crown, a police officer acting in the 
execution of his duty may not be charged a toll in respect of the use of a ferry to 
which the Ferries (Acquisition by Local Authorities) Act 1919 applies!!. 


1 “Motor vehicle” means a mechanically propelled vehicle intended or adapted for use on roads: 
Road Traffic Regulation Act 1967, s. 99 (1). 

The provision applies also to use for fire brigade or ambulance purposes. 

Road Traffic Regulation Act 1967, s. 79. Although s. 79 is not wide enough to cover any use 
of a police vehicle in the course of a policeman’s duties and does not necessarily include the use 
of a vehicle for travelling to a place where a police duty or purpose is to be carried out, it 
covers a case where the carrying out of that duty would be hindered by compliance with speed 
restrictions: Aitken v Yarwood [1965] 1 QB 327, [1964] 2 All ER 537, DC. Sce generally ROAD 
TRAFFIC. 

Gaynor v Allen [1959] 2 QB 403, [1959] 2 All ER 633; Wood v Richards [1977] RTR 201, DC. 
As to the civil liability of constables and the vicarious liability of chief officers, see para. 203, 
ante. 
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5 Transport Act 1968, s: 60 (1), (2) (b); Goods Vehicles (Operators’ Licences) Regulations 1977, 
Sal 1977 ING, 1727), Wee Bo Selo T, para. S. 

6 Road Traffic Act 1972, ss. 143, 144 (2) (b). The exemption applies to a vehicle owned by a 

police authority or the Receiver of the Metropolitan Police District when it is being driven 

under the owner's control, or to a vehicle when it is being driven for police purposes or under 
the direction of a constable or by a person employed by a police authority or by the receiver: 

s. 144 (2) (b). 

Motor Vehicles (Construction and Use) Regulations 1978, S.I. 1978 No. 1017, regs. 29 (5) (e), 

118 (3), made under the Road Traffic Act 1972, 5- 40 (1), (3). 

8 Road Vehicles Lighting Regulations 1971, S.I. 1971 No. 694, reg. 13 (b). 

Le. the requirements of the Road Traffic Act 1972, ss. 68-77 (prospectively repealed by the 

Road Traffic Act 1974, ss. 9 (4), 24 (3), Sch. 7, as from a day to be appointed by order under 

s. 24 (4)). Provisions as to lights may now be contained in construction and use regulations: see 

s ©) (CO): 

10 See the Road Traffic Act 1972, s. 78 (2) (prospectively repealed as mentioned in note 7, supra). 
Blue lamps on police vehicles are authorised and their use on other vehicles restricted by the 
Road Vehicles Lighting Regulations 1971, reg. 64 (amended by S.I. 1980 No. 116). 

11 See the Ferries (Acquisition by Local Authorities) Act 1919, s. 4, and HIGHWAYS, vol. 21, para. 
992. As to the exemption at common law of servants of the Crown from customary tolls, see 
CONSTITUTIONAL LAW, vol. 8, para. 898. 


“I 
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330. Employment of police for private purposes and on extraneous 
duties. Although the police are bound to provide sufficient protection to life 
and property without payment, they do not normally in pursuance of their 
public duty provide police services on private premises'. But a chief officer of 
any police force may, on request and subject to payment, provide special police 
services at any premises or in any locality in his area?. 

Certain extraneous duties have been placed on the police by statute and at 
various times duties connected and unconnected with police work have by 
custom or arrangement been undertaken by particular police forces?. The 
Secretary of State may prescribe the duties which are or are not to be performed 
by members of police forces* and a member below the rank of superintendent 
may be paid an extra duty allowance where he performs certain duties if the 
police authority is satisfied that the performance of these extra duties causes a 
material addition to his normal hours of duty?. However, a member of a police 
force may not be required to collect and recover money due under affiliation 
orders” or maintenance orders’, to collect market tolls?, to act as mayor’s 
attendant!’ or town crier!! or to do any other work not connected with police 
duty which, in the opinion of the Secretary of State, the police may not 
properly be required to perform!?. Further, a member of a police force may not 
be required to perform the regular duty of cleaning a police station which the 
Secretary of State has directed is not a duty which the police may be required to 
perform!?, 


1 Thus it is not a police function to keep watch over presents displayed at a wedding reception: 
see Glasbrook Bros Ltd v Glamorgan County Council [1925] AC 270, HL. 

2 See the Police Act 1964, s. 15 (1), and para. 251, ante. A member of a police force who, 
without the consent of his chief officer, accepts a gratuity commits the disciplinary offence of 
corrupt or improper practice: see para. 272, ante. 

3 E.g. before the 1939-45 war there were police fire brigades in some areas. A member of a 
police force may not now be employed as a member of a fire brigade: Fire Services Act 1947, 
Ge. 32 

4 Police Act 1964, s. 33 (2) (h). 
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5 See para. 296, text to note 22, antc. l 

6 Police Regulations 1979, S.I. 1979 No. 1470, reg. 64 (1). The duties are (1) duties of an 
inspector under the Diseases of Animals Act 1950 and making returns in relation to those duties 
(see ANIMALS, vol. 2, paras. 469, 470); (2) inspection of weights and measures (see WEIGHTS AND 
MEASURES); (3) inspection and procuring samples under the Food and Drugs Act 1955 and the 
Agriculture Act 1970, Part IV (ss. 66—87) (see AGRICULTURE, vol. 1, paras. 1330 ct scq.; FOOD, 
vol. 18, paras. 1045, 1130 et seq.); (4) inspection of premises for the purposes of the Explosives 
Acts 1875 and 1923 (see EXPLOSIVES, vol. 18, para. 112), and the Petroleum (Consolidation) Act 
1928 (see PETROLEUM PRODUCTION); (5) duties of an inspector under the Shops Act 1950 (see 
HEALTH AND SAFETY AT WORK, vol. 20, para. 498); (6) duties on behalf of the local authority in 
respect of local taxation licences: Police Regulations 1979, reg. 64 (1) (a)—(f). 

7 Ibid., reg. 64 (2) (a). Nothing in reg. 64 (2) precludes the receipt of money tendered at a police 

station or affects the duties of the police in the execution of any warrant: reg. 64 (2) proviso. 

8 Ibid., reg. 64 (2) (b). 

9 Ibid., reg. 64 (2 
10 Ibid., reg. 64 ( 
11 Ibid., reg. 64 ( 
12 Ibid., reg. 64 ( 
13 Ibid., reg. 64 ( 


331. Criminal prosecutions etc. Although it is the duty of every chief officer 
of police to enforce the law of the land, in any particular case it is for him to 
decide whether or not there should be a criminal prosecution (whether on 
grounds peculiar to that case or in accordance with a policy adopted by him); 
nevertheless, if it were necessary for the purpose of securing that a chief officer 
properly carried out his duty, it would seem that a court might grant an order of 
mandamus to an applicant with a sufficient interest, or proceedings for that 
purpose might be brought by the Attorney General!. In any case in which he 
thinks advice or assistance would be helpful, a chief officer of police may consult 
the Director of Public Prosecutions?; and he must report to the director offences 
alleged to have been committed in his area which fall within prescribed 
categories, including murder and offences which can only be prosecuted by the 
director or with his consent?. 

Such particulars with respect to offences, offenders, criminal proceedings and 
the state of crime in a police area as the Secretary of State may require must be 
transmitted to him by the chief officer of police*. The Secretary of State must 
cause a consolidated and classified abstract of such information to be prepared 
and laid before Parliament. 


1 R v Metropolitan Police Comr, ex parte Blackburn [1968] 2 QB 118, [1968] 1 All ER 763, CA. As 
to criminal prosecutions generally and the cases in which proceedings may only be brought 
with the consent, for example, of the Attorney General, see CRIMINAL LAW, vol. 11, para. 97. 

2 Prosecution of Offences Regulations 1946, S.R. & O. 1946 No. 1467, regs. 2, 6 (1) (e). As to 
the Director of Public Prosecutions, see CONSTITUTIONAL LAW, vol. 8, para. 1289. 

3 Ibid., reg. 6. Except for murder, an offence is not normally reported unless and until there is a 
prima facie case for prosecution but, where a member of a police force may have committed a 
criminal offence, a report must be sent to the Director of Public Prosecutions in pursuance of 
the Police Act 1964, s. 49 (3): see para. 275, text to note 6, ante. 

4 Ibid., s. 54 (1). This is for the purpose of preparing criminal statistics. 

s eL, S. 5/0): 
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(2) CONTROL OF FIREARMS 


(i) Firearm and Shot Gun Certificates and the Registration of Firearms 
Dealers 


332. General provisions. Subject to certain exceptions, a person who pur- 
chases, acquires! or has in his possession any firearm? (other than a shot gun? or 
an ordinary air weapon*) or any ammunition’ (other than shot gun cartridges®, 
ammunition for an air gun, air rifle or air pistol? or blank cartridges?) commits 
an offence unless he holds an appropriate firearm certificate”. Similarly a person 
who purchases, acquires or has in his possession a shot gun commits an offence 
unless he holds a shot gun certificate!0, 

However, a person who has obtained a permit from the chief officer of police 
for the area!! in which he resides may, without holding a certificate!?, have in 
his possession a firearm (including a shot gun) and ammunition subject to the 
terms of the permit!?. 

Only a registered firearms dealer!* may, by way of trade or business, (1) 
manufacture, (2) sell or transfer!> (or expose, or have in his possession, for sale or 
transfer), (3) repair, test or prove (or have in his possession for such purpose) any 
such firearm, shot gun or ammunition as is mentioned above!?. 

These requirements are central to the statutory provisions!” for the control of 
firearms, for the purposes of which the police exercise a number of statutory 
functions described in this part of this title'®. Where a function is conferred on 
the chief officer of police, it may be exercised (either generally or on a particular 
occasion or class of occasions) by a person, or person of a particular class, 
authorised for the purpose by the chief officer!®. In the event of the Commis- 
sioner of Police for the City of London or the Commissioner of Police of the 
Metropolis being ill or absent, or the office being vacant, any function conferred 
on him may be discharged by an assistant commissioner of the force in 
question?0. In similar circumstances the deputy chief constable of a provincial 
police force may discharge the functions of his chief constable?'. 


1 “Acquire” means hire, accept as a gift or borrow, and “acquisition” is to be construed 
accordingly: Firearms Act 1968, s. $7 (4). 

2 “Firearm” means a lethal barrelled weapon of any description from which any shot, bullet or 
other missile can be discharged: ibid., s. 57 (1). It includes (1) any prohibited weapon specified 
in s. § (1) (see CRIMINAL LAW, vol. 11, para. 881), (2) any component part of such a lethal or 
prohibited weapon, and (3) any accessory to any such weapon designed or adapted to diminish 
the noise or flash caused by firing the weapon: s. $7 (1) (a)—(c). See further CRIMINAL Law, vol. 
11, para. 875, note 4. Nothing in the Firearms Act 1968 applies to an antique firearm which is 
sold, transferred, purchased, acquired or possessed as a curiosity or ornament: s. $8 (2). 

3 Ibid., s. 1 (3) (a). “Shot gun” means a smooth-bore gun with a barrel not less than 24 inches in 
length, not being an air gun: ss. 1 (3) (a), 57 (4). The length of the barrel of a firearm is to be 
measured from the muzzle to the point at which the charge is exploded on firing: s. 57 (6) (a). 

4 Ibid., s. 1 (3) (b). “Air weapon” means an air rifle, air gun or air pistol not of a type declared 
by rules made by the Secretary of State to be specially dangerous: ss. 1 (3) (b), $7 (4). An air 
weapon designed for underwater use capable of discharging a missile with a kinetic energy in 
excess of 12 foot pounds or, in the case of a pistol, 6 foot pounds has been declared specially 
dangerous by the Firearms (Dangerous Air Weapons) Rules 1969, S.I. 1969 No. 47. 

5 “Ammunition” means ammunition for any firearm and includes grenades, bombs and other 
like missiles, whether capable of use with a firearm or not, and also includes prohibited 
ammunition specified in the Firearms Act 1968, s. § (1) (see CRIMINAL LAW, vol. 11, para. 881): 
S S7 O): 

6 Ibid., s. 1 (4) (a), which refers to cartridges containing five or more shot, none of which 
exceeds -36 inch in diameter. 
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Ibid., s. 1 (4) (b). 

Ibid., s. 1 (4) (c), which refers to blank cartridges not more than 1 inch in diameter measured 
immediately in front of the rim or cannelure ofthe base of the cartridge. 

Ibid., s. 1 (1). The offence is absolute; mens rea is not required: R v Hussain (1980) Times, 20th 
November, CA. “Firearm certificate” means a certificate granted by a chief officer of police 
under the Firearms Act 1968 in respect of any firearm or ammunition to which s. 1 applies, 
and includes a certificate issued in Northern Ireland under corresponding Northern Ireland 
legislation: s. 57 (4). It is also an offence for a person to fail to comply with a condition subject 
to which a firearm certificate is held by him: s. 1 (2). See further CRIMINAL LAW, vol. 11, para. 
SS 

See ibid., s. 2 (1). “Shot gun certificate”? means a certificate granted by a chief officer of police 
under the Firearms Act 1968 authorising a person to possess shot guns: s. $7 (4). Failure to 
comply with a condition subject to which such a licence is held is also an offence: s. 2 (2). See 
further CRIMINAL LAW, vol. 11, para. 876. 

“Area” means police area: ibid., s. 57 (4). 

“Certificate” means a firearm certificate or a shot gun certificate: ibid., s. $7 (4). 

Ibid., s. 7 (1): see CRIMINAL LAW, vol. 11, para. 877. 

“Registered”, in relation to a firearms dealer, means registered in Great Britain under ibid., 
s. 33 (see para. 338, post), or in Northern Ireland under corresponding Northern Ireland 
legislation, and “firearms dealer” means a person who, by way of trade or business, 
manufactures, sells, transfers, repairs, tests or proves firearms or ammunition to which s. 1 
applies, or shot guns: s. $7 (4). 

“Transfer” includes let on hire, give, lend and part with possession, and “transferce” and 
“transferor” are to be construed accordingly: ibid., s. $7 (4). 

See ibid., s. 3 (1), and TRADE AND LABOUR. 

I.e. the provisions of the Firearms Act 1968. 

See paras. 333 et seq., post. 

See the Firearms Act 1968, s. 55 (2). 

See the Firearms Rules 1969, S.I. 1969 No. 1219, r. 20, made under the Firearms Act 1968, 
ST). 

Police Act 1964, s. 6 (1). 


333. Application for firearm or shot gun certificate. An application for the 
grant or renewal of a firearm or shot gun certificate! must be made in the 
prescribed form? to the chief officer of police for the area in which the applicant 
resides. Save as mentioned below, the provisions relating to firearm and shot 
gun certificates are similar. 


In the case only of a shot gun certificate, the information given on the 


application form must be verified by a statement signed by a British subject 
(other than a member of the applicant’s family) who has known him for at least 
two years and is a member of Parliament, justice of the peace, minister of 
religion, doctor, lawyer, bank officer or person of similar standing‘. 


I 


2 


For the meaning of “firearm certificate” and “shot gun certificate”, see para. 332, notes 9, IO, 
ante. 

For the prescribed forms, see the Firearms Rules 1969, S.I. 1969 No. 1219, Sch. 1, Parts I, I, 
Sch. 4. See also Ogston v Miller (1980) Times, 31st October, DC. 

Firearms Act 1968, s. 26 (1). “Area” means police area: s. 57 (4). A person who is, or at any 
time in the preceding two years has been, ordinarily resident outside Great Britain may apply 
for a visitor’s shot gun certificate and use the form prescribed: Firearms Rules 1969, r. 7, Sch. 
2, Part I. It is an offence for a person to make a statement which he knows to be false for the 
purpose of procuring, for himself or any other person, the grant or renewal of a certificate: 
Firearms Act 1968, s. 26 (5); see para. 344, post. 


4 Firearms Rules 1969, r. 4. 


334. Grant of firearm or shot gun certificate. A firearm or shot gun 
certificate! may not be granted to a person whom the chief officer of police has 
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reason to believe to be prohibited? from possessing a firearm? or, as the case may 
be, shot gun* Nor may a certificate be granted to a person whom the chief 
officer has reason to believe, in the case of a firearm certificate, to be of 
intemperate habits, of unsound mind or unfitted to be entrusted with a firearm5 
or, in the case of a shot gun certificate, cannot be permitted to possess a shot gun 
without danger to the public safety or to the peaceó. These restrictions apply 
equally to the renewal of certificates’. 

Subject to these restrictions a shot gun certificate is granted or renewed as of 
right®, and a firearm certificate is granted or renewed if the chief officer of police 
is satisfied that the applicant has good reason to possess, purchase or acquire? the 
firearm or ammunition!% to which the application relates, and can be permitted 
to have it in his possession without danger to the public safety or to the peace". 

The forms of certificate are prescribed!?. A firearm certificate must specify 
any conditions subject to which it is held!3, the nature and number of the 
firearms to which it relates and, as respects ammunition, the quantities authorised 
to be purchased and to be held at any one time!*. A shot gun certificate must 
specify any conditions subject to which it is held!5 but only certain prescribed 
conditions may be specified!®. 

Unless revoked or cancelled, a certificate remains in force for a period of three 
years or such shorter period as may be prescribed”. 

Subject to certain exceptions, fees are payable on the grant or renewal of a 
centiticate!®. 


1 For the meaning of “‘firearm certificate” and “shot gun certificate”, see para. 332, notes 9, IO, 
ante. 

2 Le. by the Firearms Act 1968. Prohibited people include those previously convicted of crime 
(see s. 21, and CRIMINAL LAW, vol. 11, para. 887) and minors (see s. 22, and CRIMINAL LAW, vol. 
11, paras. 883, 884). 

3 Ibid., s. 27 (1) proviso, which relates to firearms (defined in para. 332, note 2, ante) to which 
s. I applies > para. 332, ante). 

4 Ibid., s. 28 (1) (a). For the meaning of “shot gun”, see para. 332, note 3, ante. 

5 Ibid., s. 27 (1) proviso. 

6 Ibid., s. 28 (1) (b). This includes any danger to the Queen's peace and is not limited to a danger 

of violence: Ackers v Taylor [1974] 1 All ER 771, [1974] 1 WLR 405, DC. 

Firearms Act 1968, ss. 27 (3), 28 (1). 

Ibid., s. 28 (1). As to appeals, see ss. 26 (4), 44, and para. 341, post. 

For the meaning of “acquire”, see para. 332, note I, ante. 

For the meaning of “ammunition”, see para. 332, note $, ante. 

Firearms Act 1968, s. 27 (1). It has been stated that the chief officer of police must decide in 

each case whether the reason given for possession of a particular firearm is in itself a good one 

and not whether general objections can be taken to it: Anderson v Neilans 1940 SLT (Sh Ct) 13; 

Hughson v Lerwick Police 1956 SLT (Sh Ct) 18. As to appeals, see the Firearms Act 1968, ss. 26 

(4), 44, and para. 341, post. 

12 Ibid., ss. 27 (2), 28 (2); Firearms Rules 1969, S.I. 1969 No. 1219, Sch. 1, Part II, Sch. s. 

13 Without prejudice to the inclusion of other conditions, conditions relating to the following 
matters are mandatory: (1) signature of the certificate by the holder, (2) the safe-keeping of the 

firearms and ammunition to which it relates, (3) the giving of information of the theft or loss 
of such firearms, and (4) the giving of information of any change of the holder’s permanent 
address: ibid., r. 11. 

14 Firearms Act 1968, s. 27 (2). 

15 Ibid., s. 28 (2) (b). 

16 Ibid., s. 28 (2) (a). The prescribed conditions relate to the signing of the certificate and the 
giving of information of the theft or loss of a shot gun: see the Firearms Rules 1969, r. 2. 

17 See the Firearms Act 1968, s. 26 (3). At the date at which this volume states the law the power 
to prescribe a shorter period had not been exercised. The certificate is renewable by the chief 
officer for a further such period, and so on from time to time: s. 26 (3). 
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18 See ibid., s. 32 (1) (a), (d) (grant), s. 32 (1) (b), (e) (renewal) (substituted by the Firearms 
(Variation of Fees) Order 1980, S.I. 1980 No. $74, art. 3, where it is set out in Sch. 1, Part I). 
As to the power of the Secretary of State to vaty fees, see the Firearms Act 1968, s. 43. No fee 
is payable for a grant, renewal or variation relating solely to small signalling devices designed 
to discharge flares: see s. 32 (3A) (added by the Firearms (Variation of Fees) Order 1968, S.I. 
1968 No. 1753 (revoked) and amended by the Firearms (Variation of Fees) Order 1980, art. 4, 
where it is set out in Sch. 1, Part II). For exemptions in respect of rifle clubs and cadet corps 
approved by the Secretary of State, see the Firearms Act 1968, s. 32 (2); for exemption for 
firearms kept, other than for use, as trophies of war, see s. 32 (4); and for exemption for 
firearms and ammunition required as part of the equipment of a ship, aircraft or aerodrome or 
for slaughtering animals, see s. 32 (3). 


335. Variation of firearm certificate on holder’s application. On the 
application of the holder of a firearm certificate!, the chief officer of police of the 
area in which he resides may vary the certificate. Where the variation increases 
the number of firearms to which the certificate relates, a fee is normally 
payable’. 


1 For the meaning of “firearm certificate”, see para. 332, note 9, ante. 

2 Firearms Act 1968, s. 29 (2). “Area” means police area: s. $7 (4). A person aggrieved by a 
refusal to vary a certificate may appeal under s. 44 (see para. 341, post): s. 29 (2). It is an offence 
for a person to make any statement which he knows to be false for the purpose of procuring 
the variation of a firearm certificate for himself or another person: s. 29 (3); see para. 344, post. 

3 See ibid., s. 32 (1) (c) (substituted by the Firearms (Variation of Fees) Order 1968, S.I. 1968 
No. 1753 (revoked), and amended by the Firearms (Variation of Fees) Order 1980, S.I. 1980 
No. 574, art. 3, where it is set out in Sch. 1, Part I): see para. 334, note 18, ante. 


336. Compulsory variation and revocation of certificate. The chief officer 
of police in whose area the holder of a firearm certificate! resides may at any 
time, by written notice, vary the conditions (other than the prescribed 
mandatory conditions) subject to which it is held and require the delivery up of 
the certificate within twenty-one days for the purpose of its amendment?. The 
chief officer may also revoke such a certificate if satisfied that the holder is 
prohibited? from possessing a firearm’, is of intemperate habits or unsound mind 
or otherwise unfitted to be entrusted with a firearm, or if, having varied the 
certificate as mentioned above, the holder has failed to deliver it up for 
amendmenté. 

A shot gun certificate?” may be revoked if the chief officer of police is satisfied 
that the holder is prohibited from possessing a shot gun® or cannot be permitted 
to possess a shot gun without danger to the public safety or to the peace?. 

On the revocation of a certificate under these provisions the chief officer must 
by written notice require the holder to surrender the certificate, and if the holder 
fails to do so within twenty-one days from the date of the notice! he commits 
an offence?!. 


1 For the meaning of “firearm certificate”, see para. 332, note 9, ante. 

2 Firearms Act 1968, s. 29 (1). As to the prescribed conditions, see para. 334, note 13, ante. As to 
false statements, see para. 335, note 2, ante. As to the service of notices, see para. 344, post. 

3 As to prohibited persons, see CRIMINAL LAW, vol. 11, paras. 883, 884, 887. 

4 Le. a firearm (defined in para. 332, note 2, ante) to which the Firearms Act 1968, s. 1, applies: 

see para. 332, ante. 

Ibid., s. 30 (1) (a). A person aggrieved by revocation under s. 30 (1) (a) may appeal under s. 44 

(see para. 341, post): s. 30 (3). 
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6 Ibid., s. 30 (1) (b). 

7 For the meaning of “shot gun certificate”, see para. 332, note 10, ante. 

8 For the meaning of “shot gun”, see para. 332, note 3, ante. 

9 Firearms Act 1968, s. 30 (2). As to the meaning of “danger to the public safety or to the 
peace”, see para. 334, note 6, ante. A person aggrieved by such revocation may appeal under 
s. 44 (see para. 341, post): s. 30 (3). 

10 If an appeal is brought, this provision applies only if the appeal is abandoned or dismissed, in 
which case the reference to the date of the notice is to be read as a reference to the date on 
which the appeal was abandoned or dismissed: ibid., s. 30 (4) proviso. 

11 Ibid., s. 30 (4). As to the service of notices, see para. 344, post. The offence is punishable on 
summary conviction by a fine not exceeding £ so: s. $1, Sch. 6, Part I; Criminal Justice Act 
mojemsmes (5)ii(a)s 


337. Firearm certificates in respect of prohibited weapons and ammu- 
nition. Without the authority of the Secretary of State! it is an offence to 
possess, purchase, acquire?, manufacture, sell or transfer certain firearms? (in 
effect machine guns)*, weapons for the discharge of any noxious liquid, gas or 
other thing, and ammunition® to contain any such noxious thing”. Such 
weapons and ammunition are referred to as “prohibited weapons” and “pro- 
hibited ammunition’’®. 

In the case of a person so authorised to possess any prohibited weapon or 
ammunition, the chief officer of police concerned is precluded from refusing to 
grant or renew, and from revoking, a firearm certificate? in respect of the 
weapon or ammunition in question!°; but if the authority is withdrawn, the 
certificate must be revoked or varied accordingly!!. 


1 Le. the Secretary of State (in practice the Secretary of State for Defence), exercising the powers 
of the Defence Council referred to in the Firearms Act 1968, ss. 5, 34, 38: Transfer of Functions 
(Prohibited Weapons) Order 1968, S.I. 1968 No. 1200, art. 2 (a). 

For the meaning of “acquire”, see para. 332, note 1, ante. 

For the meaning of “firearm”, see para. 332, note 2, ante. 

See the Firearms Act 1968, s. § (1) (a). 

See ibid., s. 5 (1) (b). 

For the meaning of “ammunition”, see para. 332, note $, ante. 

See the Firearms Act 1968, s. 5 (1) (c). See further CRIMINAL LAW, vol. 11, para. 881. 

Ibid., ss. $ (2), 57 (4). 

For the meaning of “‘firearrn certificate”, see para. 332, note 9, ante. As to the grant, renewal 
and revocation of such certificates, see paras. 334, 336, ante. 

Firearms Act 1968, s. 31 (1); Transfer of Functions (Prohibited Weapons) Order 1968, art. 3 
(1). 

Firearms Act 1968, s. 31 (2); Transfer of Functions (Prohibited Weapons) Order 1968, art. 3 


(1). 
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338. Registration of firearms dealers. Every chief officer of police is required 
to keep in a prescribed form a register of firearms dealers! who have, or propose 
to have, a place of business in his area and apply for registration?. In order to be 
registered, an applicant must provide certain prescribed particulars’, but he may 
not be refused registration except on the limited grounds mentioned below’. 

A firearms dealer must not be registered if registration is prohibited by order 
of a court in either Great Britain or Northern Ireland. Further, registration may 
be refused if the chief officer of police is satisfied that the applicant cannot be 
permitted to carry on business as a firearms dealer without danger to the public 
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safety or to the peace®, but he may not refuse registration on these grounds in 
the case of an applicant authorised by the Secretary of State’ to manufacture, sell 
or transfer prohibited weapons or ammunition’. He may in any case refuse 
registration on the ground that the place of business is such that the applicant 
cannot be permitted to carry on business there without such danger’. 

Registration is subject to such conditions as the chief officer of police may at 
any time impose and, either of his own motion or on the application of the 
firearms dealer, he may at any time vary or revoke an existing condition!°. 

A registered firearms dealer who proposes to carry on business as such at a 
place of business not entered in the register must notify the chief officer of police 
for the area and furnish him with the required particulars, whereupon the chief 
officer must enter that place in the register!! unless he is satisfied that the place is 
such that the applicant cannot be permitted to carry on such business there 
without danger to the public safety or to the peace!?. 


1 Firearms Act 1968, s. 33 (1). For the prescribed form of register and the prescribed particulars 
to be furnished on an application for registration, see the Firearms Rules 1969, S.I. 1969 No. 
1219, reg. 15, Sch. 7, Part I, Sch. 8. For the meaning of “firearms dealer”, see para. 332, note 

- 14, ante. 

2 Firearms Act 1968, s. 33 (2). 

3 Ibid., s. 33 (3). These particulars must include particulars of every place of business at which he 
proposes to carry on business: s. 33 (3). See also note 1, supra. It is an offence to make a false 
statement: see s. 39 (1) (a), and para. 344, post. 

4 Ibid., s. 33 (2). A person aggrieved by a refusal to register him or to enter a place of business in 
the register may appeal under s. 44 (see para. 341, post): s. 34 (5). 

5 Ibid., s. 34 (1). The order referred to is one made under s. 45 (see para. 344, post) or 
corresponding Northern Ireland legislation: s. 34 (1). 

6 Ibid., s. 34 (2). As to the meaning of “danger to the public safety or to the peace”, see para. 

334, note 6, ante. 

For the meaning of “Secretary of State” in this context, see para. 337, note 1, ante. 

Firearms Act 1968, s. 34 (3); Transfer of Functions (Prohibited Weapons) Order 1968, S.I. 1968 

No. 1200, art. 3. As to prohibited weapons and ammunition, see para. 337, ante. 

9 Firearms Act 1968, s. 34 (4). It is an offence to carry on business at a place not entered in the 
register: see s. 39 (2), and para. 344, post. 

10 Ibid., s. 36 (1). The chief officer must specify the conditions in the certificate (s. 36 (2)) and 
must give written notice of any condition imposed or varied during the currency of the 
certificate (s. 36 (2) (a)). A person aggrieved by the imposition or variation of a condition, or a 
refusal to vary or revoke one, may appeal under s. 44 (see para. 341, post): s. 36 (3). Failure to 
comply with a condition is an offence: see s. 39 (3), and para. 344, post. 

11 Ibid., s. 37 (1). As to the prescribed particulars, see the Firearms Rules 1969, Sch. 7, Part II. It is 
an offence to make a false statement: see the Firearms Act 1968, s. 39 (1) (b), and para. 344, 

post. 

12 Ibid., s. 37 (2). A person aggrieved by a refusal to enter a place of business in the register may 
appeal under s. 44 (see para. 341, post): s. 37 (3). 
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339. Certificates of registration. A person entered on the register of firearms 
dealers must be granted a certificate of registration’, but he must surrender his 
certificate to the chief officer of police on or before 1st June each year? and apply 
in the prescribed form for a new certificate?. Such certificates are granted as of 
right so long as the applicant remains on the register’. 

The certificate must specify the conditions for the time being affecting 
registration and, on any change being made in those conditions, the holder 
must be given written notice of them® and required to deliver up his certificate 
within twenty-one days for the purpose of its amendment’. 
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A fee is normally payable on the initial registration of a firearms dealer’ and 
on the grant of a new certificate?. 


Firearms Act 1968, s. 33 (4). As to registration, see para. 338, ante. 

Ibid., s. 33 (5) (a). 

Ibid., s. 33 (5) (b). 

Ibid., s. 33 (5). 

Ibid., s. 36 (2). As to the imposition of conditions, see para. 338, text to note 10, ante. 

Ibid., s. 36 (2) (a). As to appeals, see para. 338, note 10, ante. 

Ibid., s. 36 (2) (b). As to the service of notices, see para. 344, post. 

Ibid., s. 35 (1); Firearms (Variation of Fees) Order 1980, S.I. 1980 No. 574, art. 5, Sch. 2, Part 
I. However, no fee is payable if the chief officer is satisfied that the only place of business 
covered by the application either has, by reason of boundary alterations, become one in his area 
and was previously entered in the register for another area (Firearms Act 1968, s. 35 (2) (a)), or 
is one to which the applicant proposes to transfer his business from a place entered in the 
register for another area (s. 35 (2) (b)). 

y Ibid., s. 35 (3); Firearms (Variation of Fees) Order 1980, Sch. 2, Part II. 
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340. Removals from the register. If, after giving a person whose name is on 
the register reasonable notice, the chief officer of police is satisfied that the 
person concerned either no longer carries on business as a firearms dealer! or has 
ceased to have a place of business in the police area’, that person’s name may be 
removed from the register?. It may also be removed if, after giving the like 
notice, he is satisfied that the person cannot be permitted to carry on business as 
a firearms dealer without danger to the public safety or to the peace*, unless the 
person concerned is authorised by the Secretary of State? to manufacture, sell or 
transfer prohibited weapons or ammunition®. If a person so desires, his name 
must be removed from the register”. The name of a person who fails in any year 
to apply for a new certificate of registration may also be removed from the 
register if he does not apply within twenty-one days of being required, by 
written notice, to apply, or within such longer period as in special circumstances 
may be allowed?. 

A place of business may be removed from the register if the chief officer of 
police is satisfied that it is one at which the firearms dealer concerned cannot be 
permitted to carry on business as such without such danger?. 

A person's name or place of business may also be removed from the register if 
the chief officer of police is satisfied that a registered firearms dealer has failed to 
comply with the conditions of registration!®. 

Where a person’s name is removed from the register the chief officer of police 
must give him written notice requiring him to surrender his certificate of 
registration, and if that person fails to do so within twenty-one days from the 
date of the notice!’ he commits an offence??. 


1 Firearms Act 1968, s. 38 (1) (a). For the meaning of “firearms dealer”, see para. 332, note 14, 
ante. 

2 Ibid., s. 38 (1) (b). 

Ibid., s. 38 (1). A person aggrieved by the removal may appeal under s. 44 (sce para. 341, post): 

s. 38 (7). As to the service of notices, see para. 344, post. 

4 Ibid., s. 38 (1) (c). As to the meaning of “danger to the public safety or to the peace”, see para. 
334, note 6, ante. See also note 3, supra. 

s For the meaning of “Secretary of State”, see para. 337, note I, ante. 

6 Firearms Act 1968, s. 38 (2); Transfer of Functions (Prohibited Weapons) Order 1968, S.I. 1968 
No. 1200, art. 3. As to prohibited weapons and ammunition, see para. 337, ante. 
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Firearms Act 1968, s. 38 (5). 

Ibid., s. 38 (6). As to application for a new certificate, see para. 339, ante. See also note 3, supra. 
Ibid., s. 38 (4). See also note 3, supra. 

Ibid., s. 38 (3). As to the conditions, see s. 36, and paras. 338, 339, ante. See also note 3, supra. 
If an appeal is brought, this applies only if the appeal is abandoned or dismissed, in which case 
the reference to the date of the notice is to be read as a reference to the date on which the 
appeal was abandoned or dismissed: ibid., s. 38 (8) proviso. 

12 Ibid., s. 38 (8). As to offences, see para. 344, post. 
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341. Appeals to the courts. A person aggrieved by the decision of the chief 
officer of police has a right of appeal to the Crown Court! where (1) the grant 
or renewal of a firearm or shot gun certificate is refused?; (2) an application for 
the variation of a firearm certificate is refused3; (3) a firearm or shot gun 
certificate is revoked for reasons personal to the holder?*; (4) the registration of a 
firearms dealer is refused5; (s) a change in the conditions of registration of a 
firearms dealer is made or refused®; (6) entry in the register of firearms dealers of 
a new place of business is refused’; or (7) a person’s name, or a particular place of 
business, is removed from that register®. 

Notice of appeal? must be given to the appropriate officer of the Crown 
Court and to the chief officer of policet? within twenty-one days after the 
appellant received notice of the decision of the chief officer!!. The appropriate 
officer then enters the appeal and gives notice to the appellant and the chief 
officer of police of the date, time and place fixed for the hearing!*. The appellant 
may at any time not less than two clear days before the date so fixed abandon his 
appeal by giving written notice to the appropriate officer of the court and to the 
chief officer of police!3. On the hearing of the appeal, on which the chief officer 
of police may appear and be heard!*, the Crown Court may either dismiss the 
appeal or give the chief officer of police such directions as it thinks fit as respects 
the certificate or register which is the subject of the appeal!5. 


1 Firearms Act 1968, s. 44 (1); Courts Act 1971, s. $6 (2), Sch. 9, Part I. The Crown Court is not 
bound by the ordinary rules of evidence but is entitled to take into account all the matters, 
including hearsay evidence, which were before the chief officer of police: Kavanagh v Chief 
Constable of Devon and Cornwall [1974] QB 624, [1974] 2 All ER 697, CA. 

2 Firearms Act 1968, s. 26 (4): see para. 334, ante. For the meaning of “firearm certificate” and 
“shot gun certificate”, see para. 332, notes 9, 10, ante. The question whether or not a person 
has good reason for having a firearm or ammunition in his possession is a matter of discretion 
for the Crown Court whose decision will not be set aside save for an error in law: Greenly v 
Lawrence [1949] 1 All ER 241, DC. 

3 Firearms Act 1968, s. 29 (2): see para. 335, ante. 

4 Ibid., s. 30 (2): see para. 336, ante. 

5 Ibid., s. 34 (5): see para. 338, ante. For the meaning of “firearms dealer”, see para. 332, note 14, 

ante. 
Ibid., s. 36 (3): see para. 338, ante. 
Ibid., s. 37 (3): see para. 338, ante. 
Ibid., s. 38 (7): see para. 340, ante. 
9 The notice of appeal must be signed by the appellant or by his agent on his behalf and must 
state the general grounds of the appeal: ibid., s. 44 (3), Sch. 5, Part H, para. 1; Courts Act 1971, 
S 50 (8), SG. ©, Pavae Ib 
10 Firearms Act 1968, Sch. 5, Part ll, para. 1; Courts Act 1971, s. 56 (1), Sch. 8, para. 2, Table, 
item 11. 

11 Firearms Act 1968, Sch. 5, Part II, para. 2. The time-limit may be extended, before or after it 
expires, by the Crown Court (Crown Court Rules 1971, S.I. 1971 No. 1292, r. 7 (s) (amended 
by S.I. 1976 No. 1532)) on written application, stating the grounds, sent to the appropriate 
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officer (r. 7 (6)). The appropriate officer gives notice of extension to the appellant, who must 
give notice of it to the chief officer of police: r. 7 (7). These rules are applied by r. 6 (2), Sch. 1, 
Part I, subject to the Firearms Act 1968, Sch. s, Part ll. 

Je 0 bids sch. $, Part Il, para. 3; Counts Act 1971, Sch. 8, para, 2, Table, item 11. 

13 Firearms Act 1968, Sch. s, Part II, para. 4; Courts Act 1971, Sch. 8, para. 2, Table, item 11; 
Crown Court Rules 1971, r. 24, Sch. 3. 

14 Firearms Act 1968, Sch. 5, Part II, para. 5- 
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342. Register and notice of transactions in firearms. Every person who by 
way of trade or business manufactures, sells or transfers! firearms? (other than 
certain excepted shot gun? components*) or ammunition? must provide and 
keep a register of transactions® and must enter or cause to be entered in it 
prescribed particulars’ within twenty-four hours after the transaction took 
place®. In the case of a sale or transfer, every such person must at the time of the 
transaction require any purchaser or transferee who is not known to him to 
furnish particulars of identification which must immediately be entered in the 
register’. A person keeping such a register must on demand allow an officer of 
police duly authorised in writing in that behalf by the chief officer of police’® to 
enter and inspect all stock-in-hand and must on request by such an officer or an 
officer of customs and excise produce the register for inspection!!, 

A person who sells, lets on hire, gives or lends any of certain firearms or 
ammunition!? to another person in the United Kingdom who is not a registered 
firearms dealer*3 must comply with any instructions contained in the certificate!4 
produced and, in the case of a firearm, must within forty-eight hours send by 
registered post or the recorded delivery service notice of the transaction to the 
chief officer of police who issued the certificate!5. However, these steps are not 
required if the other person shows that he is entitled'® to purchase or acquire’? 
the firearm or ammunition without holding a firearm certificate!®. 


1 For the meaning of “transfer”, see para. 332, note 15, ante. 

2 For the meaning of “firearm”, see para. 332, note 2, ante. References in the Firearms Act 1968, 
s. 40 (1), Sch. 4, to firearms are to be construed as not including references to air weapons 
(defined in para. 332, note 4, ante) or component parts of or accessories to air weapons: s. 40 
(2). 

3 For the meaning of “shot gun”, see para. 332, note 3, ante. 

4 A chief officer of police may, if he thinks fit, by notice in writing, exempt transactions in 
certain parts and accessories for shot guns, so long as the notice is in “force, from all or any of 
the requirements of the Firearms Act 1968, s. 40, Sch. 4, if it appears to him that (1) a person 
required to be registered as a firearms dealer (see para. 338, ante) carries on a trade or business 
in the course of which he manufactures, tests or repairs component parts or accessories for shot 
guns but does not manufacture, test or repair complete shot guns (s. 41 (a)), and (2) it is 
impossible to assemble a shot gun from the parts likely to come into that person’s possession in 
the course of that trade or business (s. 41 (b)). 

5 For the meaning of “ammunition”, see para. 332, note 5, ante. References in ibid., s. 40 (1), 
Sch. 4, to ammunition are not to be construed as including references to (1) cartridges 
containing five or more shot none of which exceeds -36 inch in diameter (s. 40 (2) (a)); (2) 
ammunition for an air gun, air rifle or air pistol (s. 40 (2) (b)); or (3) blank cartridges not more 
than 1 inch in diameter measured immediately in front of the rim or cannelure of the base of 
the cartridge (s. 40 (2) (c)). 

6 Nothing in ibid., s. 40, applies to the sale of firearms or ammunition by auction in accordance 
with the terms of a permit issued under s. 9 (2) (see CRIMINAL LAW, vol. 11, para. 878): s. 40 (6). 

7 Ibid., s. 40 (1). The prescribed particulars are the quantities and descriptions of firearms and 
ammunition (with dates) (1) manufactured (s. 40 (1), Sch. 4, para. 1); (2) purchased or 
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acquired, with the sellers’ or transferors’ names and addresses (Sch. 4, para. 2); (3) accepted for 
sale, repair, test, proof, cleaning, storage, destruction or other purpose, with the transferors’ 
names and addresses (Sch. 4, para. 3); (4) sold or transferred, with the purchasers’ or transferees’ 
names and addresses and (except where the purchaser or transferee is a registered firearms 
dealer) the police areas in which the firearms certificates were issued (Sch. 4, para. 4; Firearms 
Rules 1969, S.l. 1969 No. 1219, r. 19); and (5) in possession for sale or transfer at the date of the 
last stocktaking or such other date in each year as is specified in the register (Firearms Act 1968, 
Senei parans): 

8 Ibid., s. 40 (3). Failure to comply with any provision of s. 40 or knowingly to make any false 
entry in the register is an offence (s. 40 (5)) punishable on summary conviction by 
imprisonment for a term not exceeding six months or a fine not exceeding £400 or both: 
s. §1, Sch. 6, Part I; Criminal Justice Act 1972, s. 28 (5) (d). 

9 Firearms Act 1968, s. 40 (3). 

10 The authority must be produced on demand: ibid., s. 40 (4) proviso. 

11 Ibid., s. 40 (4). 

12 l.e. any firearm or ammunition to which ibid., s. 1, applies: see para. 332, ante. 

13 For the meaning of “registered” and “‘firearms dealer”, see para. 332, note 14, ante. 

14 For the meaning of “certificate”, see para. 332, note 12, ante. 

15 Firearms Act 1968, s. 42 (1). Failure to comply is an offence (s. 42 (2)) punishable on summary 
conviction by imprisonment for a term not exceeding six months or a fine not exceeding £400 
or both, or on indictment by imprisonment for a term not exceeding three years or a fine or 
both: Sch. 6, Part I; Criminal Justice Act 1972, s. 28 (5) (d). 

16 J.e. by virtue of the Firearms Act 1968. 

17 For the meaning of “acquire”, see para. 332, note I, ante. 

18 Firearms Act 1968, s. 42 (1). 


343. Application of statutory provisions to the Crown. Notwithstanding 
that the provisions of the Firearms Act 1968! do not, in general, bind the 
Crown?, certain of those provisions? apply with modifications to persons in the 
service of Her Majesty and to persons being members of police forces or Atomic 
Energy Authority constables, in their capacity as such persons*, so far as those 
provisions relate to the purchase and acquisition of firearms but not so far as they 
relate to the possession of firearms?. 

The modifications are that such persons, duly authorised in writing in that 
behalf, may purchase or acquire® firearms’? and ammunition® for the public 
service without holding a certificate?; and a person in the naval, military or air 
service of Her Majesty required to purchase a firearm for his own use in his 
capacity as such may not be charged a fee for a firearm or shot gun certificate!0, 


1 See paras. 332 et seq., ante. 

2 For this purpose a member of a police force is deemed to be a person in the service of Her 
Majesty: Firearms Act 1968, s. 54 (3). j 

3 Le. ibid., ss. 1, 2, 7-13, 26-32. For ss. 7-13, which provide certain exemptions, see CRIMINAL 
LAW, vol. 11, paras. 877 et seq. For ss. 26—32, see paras. 333-337, ante. 

4 Possession of a firearm in a private capacity requires a certificate: Heritage v Claxon (1941) 85 
Sol Jo 323, DC; Tarttelin v Bowen [1947] 2 All ER 837, DC. i 

5 See the Firearms Act 1968, s. 54 (1); Atomic Energy Authority (Special Constables) Act 1976, 

s. I (1). The Firearms Act 1968, s. $4, extends to visiting forces etc.: see the Visiting Forces and 

International Headquarters (Application of Law) Order 1965, S.I. 1965 No. 1536, art. 12, Schs. 

A, de 

For the meaning of “acquire”, see para. 332, note 1, ante. 

For the meaning of “firearm’’, see para. 332, note 2, ante. 

For the meaning of “ammunition”, see para. 332, note 5, ante. 

Firearms Act 1968, s. 54 (2) (a). 

Ibid., s. 54 (2) (b). For the meaning of “‘firearm certificate” and “shot gun certificate”, see para. 

332, notes 9, 10, ante. 
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344. Other ancillary provisions. A notice required or authorised by any 
provision of the Firearms Act 1968! may be given to a person by sending it to 
him by registered post or the recorded delivery service in a letter addressed to 
him at his last or usual place of abode or, in the case of a registered firearms 
dealer”, at any place of business in respect of which he is registered?. 

It is an offence for a person to make any statement which he knows to be false 
for the purpose of procuring, whether for himself or another person, (1) the 
grant or renewal of a firearm or shot gun certificate’, (2) the variation of a 
firearm certificate?, (3) registration as a firearms dealer®, or (4) the entry of any 
place of business in the register of firearms dealers’. 

It is an offence for a registered firearms dealer to carry on business as such at a 
place which is not entered in the register® or to fail to comply with any of the 
conditions applicable to his registration”. It is also an offence for a person to fail 
to surrender his certificate of registration when his name is removed from the 
register of firearms dealers!°. 

Where a registered firearms dealer is convicted of any of certain offences!! the 
court may order (a) that his name be removed from the register!?, (b) that 
neither he nor any person who took part in the management of the business and 
was knowingly a party to the offence is to be registered as a firearms dealer’, (c) 
that any person who thereafter knowingly employs either the dealer or such a 
person is not to be registered as a firearms dealer or, if so registered, is to be 
liable to be removed from the register'4, and (d) that any stock-in-hand of the 
business is to be disposed of by sale or otherwise as the order may direct!5. A 
person aggrieved by any such order may appeal against it in the same manner as 
against the conviction, and the court may, if it thinks fit, suspend the order 
pending the appeal!®. 


1 See the Firearms Act 1968, ss. 29 (1), 30 (4), 36 (2), 38 (1), (6), (8), and paras. 336, 339, 340, 
ante. 


2 For the meaning of “registered” and “‘firearms dealer”, see para. 332, note 14, ante. 
3 Firearms Act 1968, s. 56. 
4 Ibid., s. 26 (5): see para. 333, ante. For the meaning of “firearm certificate” and “shot gun 


certificate”, see para. 332, notes 9, 10, ante. Offences under ss. 26 (5), 29 (3), 39 (1)-(3), are 
punishable on summary conviction by imprisonment for a term not exceeding six months or a 
fine not exceeding £400 or both: s. 51, Sch. 6, Part I; Criminal Justice Act 1972, s. 28 (5) (d). 

5 Firearms Act 1968, s. 29 (3): see para. 335, ante. See also note 4, supra. 

6 Ibid.,s. 39 (1) a see para. 338, ante. See also note 4, supra. 

7 Ibid., s- 39 (1) (b): see para. 338, ante. See also note 4, supra. 

8 Ibid., s. 39 (2). See also note 4, supra. 

9 Ibid., s- 39 (3), which is expressed to be without prejudice to s. 38 (3) (see para. 340, ante). See 
also note 4, supra. As to conditions, see para. 339, ante. 

10 Ibid., s. 38 (8): see para. 340, ante. The offence is punishable on summary conviction by a fine 
not exceeding £50: Sch. 6, Part I; Criminal Justice Act 1972, s. 28 (5) (a). 

11 Le. all offences under the Firearms Act 1968, except an offence under s. 2 (see para. 332, ante), 
s. 22 (3) or s. 24 (3) (see CRIMINAL LAW, vol. 11, para. 884), or an offence relating specifically to 
air weapons (defined in para. 332, note 4, ante) (s. 45 (2) (a)); and offences against enactments 
for the time being in force relating to customs or excise in respect of the import or export of 
firearms or ammunition to which s. 1 applies (see para. 332, ante) or of shot guns (s. 45 (2) (b); 
Customs and Excise Management Act 1979, s. 177 (1), Sch. 4, para. 12, Table, Part 1). For the 
meaning of “firearm”, “shot gun” and “ammunition”, see para. 332, notes 2, 3, $, ante. 

12 Firearms Act 1968, s. 45 (1) (a). 

13 Ibid., s. 45 (1) (b). 

14 Ibid., s. 45 (1) (c). 

15 Ibid., s. 45 (1) (d). 

16 Ibid., s. 45 (3). 
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(ii) Enforcement 


345. Search warrants. Where satisfied by information on oath that there is 
reasonable ground for suspecting that a relevant firearms offence! is being, or is 
about to be, committed, a justice of the peace may issue a warrant authorising a 
constable named in it (1) to enter at any time any named premises or place, if 
necessary by force, and to search the premises or place and every person found 
there?; (2) to seize and detain any firearm? or ammunition? found there, or on 
any such person, in respect of which or in connection with which he has 
reasonable grounds for suspecting that a relevant offence has been, is being or 1s 
about to be committed5; (3) if the premises are those of a registered firearms 
dealer®, to examine any books relating to the business’. 

A constable searching premises in pursuance of such a warrant may arrest 
without warrant any person found on those premises whom he has reason to 
believe to be guilty of a relevant firearms offence®. 


1 A relevant offence is any offence under the Firearms Act 1968 except for an offence under s. 22 
(3) (possession of shot gun by unsupervised person under the age of fifteen: see CRIMINAL LAW, 
vol. 11, para. 884) or one relating specifically to air weapons (defined in para. 332, note 4, 
ante): s. 46 (2). 

Ibid., s. 46 (1) (a). 

For the meaning of “firearm”, see para. 332, note 2, ante. 

For the meaning of “ammunition”, see para. 332, note $, ante. 

Firearms Act 1968, s. 46 (1) (b). l 

For the meaning of “registered” and “firearms dealer”, see para. 332, note 14, ante. 

Firearms Act 1968, s. 46 (1) (c). 

Ibidierss son): 
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346. Power to stop and search. Special powers are conferred on a constable 
where he has reasonable cause to suspect that (1) a person has a firearm!, with or 
without ammunition?, with him in a public place?, or (2) a person is 
committing, or is about to commit, elsewhere than in a public place, one or 
more specified offences* relating to the carrying of firearms with criminal intent 
or trespassing with firearms>. The constable may require the person to hand over 
for examination by him the firearm or any ammunition® and may search and for 
that purpose detain him’. A person having a firearm or ammunition with him 
who fails to hand it over when so required commits a summary offence® and a 
constable who has reasonable cause to suspect a person of committing this 
offence may arrest him without warrant’. 

Where a constable has reasonable cause to suspect that there is a firearm in a 
vehicle in a public place, or that a vehicle is being or is about to be used in 
connection with a specified offence!®, elsewhere than in a public place, he may 
search the vehicle and, for that purpose, require the person driving or in control 
of the vehicle to stop it!!. 

For the purpose of exercising these powers a constable may enter any place!?, 


1 For the meaning of “firearm, see para. 332, note 2, ante. 

2 For the meaning of “ammunition”, see para. 332, note $, ante. 

3 Firearms Act 1968, s. 47 (1) (a). “Public place” includes any highway and any other premises 
or place to which at the material time the public has or is permitted to have access, whether on 
payment or otherwise, and “premises” includes land: s. 57 (4). 

4 Le. an offence under ibid., s. 18 (1), s. 18 (2) or s. 20 (see CRIMINAL LAW, vol. 11, paras. 893, 
895): s- 47 (6). 
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Ibid., s. 47 (1) (b). 

Ibid., s. 47 (1). 

Sus loa. S. 447 (3): 

Ibid., s. 47 (2). The offence is punishable on summary conviction by imprisonment for a term 
not exceeding three months or a fine not exceeding £200 or both: s. $1, Sch. 6, Part I; 
Criminal Justice Act 1972, s. 28 (5) (c). 

9 Firearms Act 1968, s. $0 (2). 

10 See note 4, supra. 

11 Firearms Act 1968, s. 47 (4). 

12 Ibid., ss. 47 (5), 50 (2) 
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347. Production of certificates. Where a constable believes a person to be in 
possession of a firearm! or ammunition? or of a shot gun? for which, subject to 
any exception, a firearm or shot gun certificate* is required?, he may demand 
production of that certificate®. 

If the person neither produces the certificate and allows the constable to read 
it, nor shows that, by reason of some exception, he is entitled to have the 
firearm, ammunition or shot gun in his possession without a certificate, the 
constable may seize and detain it and require the person to declare immediately 
his name and address’. If the person refuses to declare his name-and address or 
the constable suspects him of giving a false one or of intending to abscond, the 
constable may arrest him without warrant’. It is an offence for a person to refuse 


to give his name and address when so required or to fail to give his true name 
and address’. 


1 For the meaning of “firearm”, see para. 332, note 2, ante. 

2 For the meaning of “ammunition”, see para. 332, note $, ante. 

3 For the meaning of “shot gun”, see para. 332, note 3, ante. 

4 For the meaning of “firearm certificate” and “shot gun certificate”, see para. 332, notes 9, 10, 
ante. 

5 Le. in the case of a firearm or ammunition, a firearm or ammunition to which the Firearms _ 
Act 1968, s. 1, applies: see para. 332, ante. 

6 Ibid., s. 48 (1). 

7 Maa. So 48 (2). 

8 Ibid., s. so (3). 

9 Ibid., s. 48 (3). The offence is punishable on summary conviction by a fine not exceeding £50: 


s. §1, Sch. 6, Part I; Criminal Justice Act 1972, s. 28 (5) (a). 


348. Arrest without warrant. In addition to his power to arrest without 

warrant a suspected person found on premises being searched! or a person- 
refusing to identify himself when asked to produce a certificate or intending to 

abscond2, a constable has power to arrest without warrant any person whom he 

has reasonable cause to suspect to be committing certain offences relating to the. 

carrying of firearms in a public place*, trespassing with firearms*, the possession 

of firearms by persons with criminal convictions?, and failing to hand over a 

firearm or ammunition® for examination’. For the purpose of exercising this 

power a constable may enter any place’. 


1 See the Firearms Act 1968, ss. 46, 50 (I), and para. 345, ante. 
2 See ibid., ss. 48 (2), 50 (3), and para. 347, ante. 
3 See ibid., s. 19, and CRIMINAL LAW, vol. 11, para. 894. 
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4 See ibid., s. 20, and CRIMINAL LAW, vol. 11, para. 895. 
$ See ibid., s. 21, and CRIMINAL LAW, vol. 11, para. 887. 
6 See ibid., s. 47 (2), and para. 346, ante. s 
Ma. e 90 (2): 


349-400. Powers in relation to arms traffic. The Secretary of State may by 
order made by statutory instrument! prohibit the removal of firearms? or 
ammunition3, without the authority of the chief officer of police for the area? 
from which they are to be removed and otherwise than in accordance with such 
other conditions as may be specified in the order, where the removal is (1) from 
one place to another in Great Britain5, (2) from Great Britain to Northern 
Ireland®, or (3) for export from Great Britain”. 

Where an officer of police? has reason to believe that any firearms or 
ammunition are being or have been removed in contravention of such an order 
or of a corresponding Northern Irish order?, he may search for and seize the 
firearms or ammunition!% On demand by a constable, any person having the 
control or custody of any firearms or ammunition in course of transit must 
allow him all reasonable facilities for their examination and inspection and 
produce any documents in his possession with respect to them!!. Failure to 
comply with such a demand is an offence!?. 


Firearms Act 1968, s. 6 (4): see CRIMINAL LAW, vol. 11, para. 882, note I. 
For the meaning of “‘firearms’’, see para. 332, note 2, ante. 

For the meaning of “ammunition”, see para. 332, note s, ante. 

“Area” means police area: Firearms Act 1968, s. 57 (4). 

Ibid., s. 6 (1) (a). 

Ibid., s. 6 (1) (b). 

Ibid., s. 6 (1) (c). 

It would not appear that 
particular rank. 

Le. an order made under the Firearms Act (Northern Ireland) 1969, s. 5; Northern Ireland 
(Modification of Enactments—No. 1) Order 1973, S.I. 1973 No. 2163, art. 2 (1), Sch. 1: see the 
Firearms Act 1968, s. 6 (3) (c); Northern Ireland Constitution Act 1973, s. 40, Sch. $, para. 1 
(1); Northern Ireland Act 1974, s. 1 (3), Sch. 1, para. 1 (7). 

10 Firearms Act 1968, s. 49 (1). 

ni Mol. s. 49 (2). 

12 Ibid., s. 49 (3). The offence is punishable on summary conviction by imprisonment for a term 
not exceeding three months or, for each firearm or parcel of ammunition in respect of which 
the offence is committed, a fine not exceeding £50 or both: s. 51, Sch. 6, Part I; Criminal 
Justice Act 1972, s. 28 (5) (a). 
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officer of police” connotes a member of a police force of any 
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1. INTRODUCTION 


401. Meaning of ““port””, “harbour”, “wharf” and “‘dock’’. A port may 
be natural, consisting of a haven or access of the sea by which ships may 
conveniently come, a safe situation against winds where they may safely lie, and 
a good shore where they may conveniently unload; or it may be artificial, 
containing such facilities as quays, wharfs, cranes and warehouses!. It has a town 
at its head for the receipt of sailors and merchants?. “Port” may bear different 
meanings in different contexts?. The Commissioners of Customs and Excise have 
power to appoint and name any area as a port for customs and excise purposes’. 

A harbour, in its ordinary sense, is a place to shelter ships from the violence of 
the sea and where ships are brought for commercial purposes to load and unload 
goods5. “Harbour” in the Harbours Act 1964, unless the context otherwise 
requires and except where used with reference to a local lighthouse authority®, 
means any harbour, whether natural or artificial, and any port, haven, estuary, 
tidal or other river or inland waterway navigated by seagoing ships, and includes 
a dock and a wharf’. “Wharf”? here means, unless the context otherwise 
requires, any wharf, quay, pier, jetty or other place at which seagoing ships can 
ship or unship goods or embark or disembark passengers$. 

A dock is an artificial inclosure, connected with a harbour or river, provided 
for the reception of vessels, and is generally shut off from the harbour or river 
by gates for regulating the inflow and outflow of water?. It may be a dry or 
graving dock, used for the inspection and repair of vessels, or a wet dock, used 
for their loading and discharge. A dock may include a lock leading from it to a 
er 

A fishery harbour is a small harbour!! which, in the opinion of the Minister of 
Transport!? and the Minister of Agriculture, Fisheries and Food’, is principally 
used by the fishing industry??. 

A dockyard port is any port, harbour, haven, roadstead, sound, channel, 
creek, bay, or navigable river of the United Kingdom'5 in, on or near to which 
Her Majesty has any dock, dockyard, steam factory yard, victualling yard, 
arsenal, wharf or mooring!®. 
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Hale, de Portibus Maris, c. 2. A port has been described as a “place of safety for the ships and 

the goods, whilst the goods are being loaded or unloaded” (Sailing Ship Garston Co v Hickie & 

Co (1885) 15 QBD 580 at 588, CA, approved in Hunter v Northern Marine Insurance Co Ltd 

(1888) 13 App Cas 717 at 723, HL, per Lord Halsbury LC); and as a “place where a vessel can 

lie in a position of more or less shelter from the elements, with a view to the loading or 

discharge of cargo” (Hunter v Northern Marine Insurance Co Ltd, supra, at 726 per Lord 

Herschell). As to franchise ports, see para. 406, text and notes 2-4, post. 

Hale, de Portibus Maris, c. 2. 

The Roumanian [1915] P 26 at 43, 44; affd. [1916] 1 AC 124, PC. Under a charterparty, “port” 

does not extend to the limits of the port but is confined to the usual place in the port at which 

loading vessels lie: see SHIPPING. As to the meanings which “port” may have in a policy of 
insurance, see INSURANCE, vol. 25, para. 135. See also para. 494, note 6, post. 

4 See the Customs and Excise Management Act 1979, s. 19, and cf. CUSTOMS AND EXCISE, vol. 12, 
para. 666. The word “port”, as opposed to “harbour”, is commonly applied to customs ports, 
and the area of a port health district is fixed by reference to a port as defined for customs 
purposes: see the Public Health Act 1936, s. 2 (1), (2), and PUBLIC HEALTH. 

s Rv Hannam (1886) 2 TLR 234, CA; Nicholson v Williams (1871) LR 6 QB 632 at 642. 

6 As to the Harbours Act 1964, see generally paras. 421-424, 427, 429, 439-449, 476-491, 
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492—501, SII-SIS, $52, post. Where the expression “harbour” is used in that Act with 
reference to a local lighthouse authority (defined in para. 485, note 11, post), it has the meaning 
assigned to it by the Merchant Shipping Act 1894, s. 742 (see SHIPPING): Harbours Act 1964, 
s ar 

7 Harbours Act 1964, s. 57 (1). This definition of “harbour” is also applied to the Docks and 

Harbours Act 1966, Part IH (ss. 36-50) (see s. 50 (1)), and to the Harbours (Loans) Act 1972 

(see s. 5 (1)). For the meaning of “harbour” in the Harbours and Passing Tolls, &c. Act 1861, 

see para. 426, note 2, post. For the meaning of “the harbour, dock or pier” in the Harbours, 

Docks and Piers Clauses Act 1847, see para. 407, note 6, post. For the meaning of “fishery 

harbour’, see the text and notes 11—14, infra. 

Harbours Act 1964, s. $7 (1). As to the power of the Commissioners of Customs and Excise to 

approve wharfs for customs purposes, see para. 412, note 6, post. 

9 Cf. Feeney v Pollexfen & Co Ltd [1931] IR 589 at 597, 598, per Kennedy CJ. For the meaning of 
“dock” in the Harbours Act 1964, see para. 421, note 12, post. 

10 Forbes, Abbott and Lennard Ltd v Great Western Rly Co (1927) 17 Asp MLC 347, CA. As to the 
boundaries of a dock, see Rimmer v Premier Gas Engine Co Ltd (1907) 97 LT 226 at 228, CA. 

11 “Harbour” here includes any haven, cove or other landing place: Fishery Harbours Act 1915, 
S 2h 

12 This provision, as originally enacted, referred to the Board of Trade. As to the devolution of 
functions of the board relating to fishery harbours on the Minister of Transport, see para. 432, 
text and note 1, post. 

13 This provision, as originally enacted, referred to the Board of Agriculture and Fisheries. As to 
the devolution of the functions of the board on the Minister of Agriculture, Fisheries and Food 
and, in relation to Wales, on the Secretary of State for Wales, see para. 434, post. 

14 See the Fishery Harbours Act 1915, s. 1; Sea Fish Industry Act 1951, s. 21 (7). This definition is 
applied by the Harbours Act 1964, s. 57 (1). As to the regulation of fishery harbours, see paras. 
415, 418, 420, post. 

1s “The United Kingdom”’ in statutes passed after 1800 means Great Britain and Northern 
Ireland: see the Union with Ireland Act 1800, art. 1; Irish Free State (Consequential Adaptation 
of Enactments) Order 1923, S.R. & O. 1923 No. 404. See now the Interpretation Act 1978, 
ss. 5, 22 (1), Sch. 1, Sch. 2, para. 4 (1) (a). “Great Britain’? means England, Scotland and Wales: 
see the Union with Scotland Act 1706, preamble, art. 1; Interpretation Act 1978, s. 22 (1), Sch. 
paras (a). 

16 Dockyard Ports Regulation Act 1865, s. 2. As to the regulation of dockyard ports, see paras. 
SIO, $19, post. 
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402. Limits of ports, harbours and docks. At common law the Crown, by 
virtue of the royal prerogative, enjoys the exclusive right of erecting ports and 
harbours and assigning their limits!. Such limits may sometimes extend a 
considerable distance from the place where ships unload?. Where a harbour is 
authorised by statute to be constructed, that statute will prescribe the distance 
measured from the harbour, dock or pier, or other local limits, if any, beyond 
the harbour, dock or pier within which the powers of the harbour master, dock 
master or pier master for the regulation of the harbour, dock or pier are to be 
exercised3. Her Majesty has power from time to time for statutory purposes* to 
define the limits of a dockyard port by Order in Council’. 

Where a port extends over tidal waters the ownership of the soil is presumed 
to be vested in the Crown, although some portion of the shore of the port must 
generally be vested in the owner of the port’. 


1 Hale, de Portibus Maris, c. 3; Hargrave, Law Tracts 51; and see CONSTITUTIONAL LAW, vol. 8, 
para. 1009. As to the naming of an area as a port for customs and excise purposes, see para. 401, 
text and note 4, ante. 

2 The port of Exeter, for example, includes Teignmouth: see Exeter Corpn v Warren (1844) 5 QB 


773- 
3 See the Harbours, Docks and Piers Clauses Act 1847, s. 2 (definition of “prescribed limits”). As 
to the incorporation of this Act in special Acts, see para. 405, text and notes 3, 4, and para. 407, 
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text and notes 2-4, post. As to the area within which dock labour schemes apply, see 

EMPLOYMENT, vol. 16, para. 870. 

Le. for the purposes of the Dockyard Ports Regulation Act 1865. 

Ibid., s. 3. As to such Orders in Council, see para. 510, post. 

As to the ownership of the soil in ports, see CONSTITUTIONAL LAW, vol. 8, para. 1013, text and 

note I. 

7 Hale, de Portibus Maris, c. 6; Hale, First Treatise; Stuart Moore, History and Law of 
Foreshore, 352. See further CONSTITUTIONAL LAW, vol. 8, para. 1013, text and note 2. 
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403. Freedom of ports and harbours. A port ought to be free and open to all 
to go and come’, subject to the payment of proper tolls and dues?. The public 
right of navigation in tidal waters includes a right of anchoring, mooring and 
grounding in the ordinary course of navigation. However, the public right to 
use a navigable harbour is limited to uses for the purposes of fishery and 
navigation and matters incidental to those purposes, and must be a right 
incidental to the navigation of the person claiming it and not to the navigation 
of others*. If the Crown, in whom is vested the soil of an estuary or navigable 
river where the tide flows and reflows, grants part of the soil, the grantee takes 
subject to the public right of navigation. Thus sea ports are open in time of 
peace to all ships®. However, where the right of anchorage or mooring in a 
harbour is regulated by statute, the statute, if its language is apt, may override all 
private rights’. 


1 Hale, de Portibus Maris, c. 7; Hargrave, Law Tracts 84; and see CONSTITUTIONAL LAW, vol. 8, 
para. 1014. 

2 See Hargrave, Law Tracts 58. 

3 The Swift [1901] P 168; Gann v Free Fishers of Whitstable (1865) 11 HL Cas 192 at 208; A-G v 
Wright [1897] 2 QB 318, CA. As to the public right of navigation generally, see WATERS. 

4 Denaby and Cadeby Main Collieries Ltd v Anson [1911] 1 KB 171, CA. 

§ Gann v Free Fishers of Whitstable (1865) 11 HL Cas 192. 

6 Denaby and Cadeby Main Collieries Ltd v Anson [1911] 1 KB 171, CA (dockyard harbour at 

Portland not a mere harbour of refuge, but subject to public right). The public right of 

navigation in tidal waters does not entitle a shipowner to use a quay for mooring his ship as a 

place of business: Earl of Iveagh v Martin [1961] 1 QB 232 at 272, 273, [1960] 2 All ER 668 at 

683, 684. The public right of navigation is subject to the payment of any proper dues and tolls: 

see the text to note 2, supra. As to the requirement under the Harbours, Docks and Piers 

Clauses Act 1847, s. 33, where that Act applies, that harbours are to be open to the public on 

payment of rates, see para. 414, post. As to the freedom of piers and harbours erected under 

provisional order, see para. 420, post. 

See Gardner v Whitford (1858) 4 CBNS 665, and para. 521, text and notes 12, 13, post. 
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404. Access by adjoining owners. Every owner of land abutting on water, 
whether it is the sea or a tidal river, is entitled to access to and regress from the 
water in contact with his frontage!. A wharfinger has a right of access to the 
water from the part of his wharf which fronts the river, and may also have a 
similar right of access from the sides of his wharf. Where a person is entitled to 
access to a wharf he may pass over any vessel or object which is placed in front 
of the wharf which interferes with his right of access. The right of access is not 
necessarily co-extensive at all times with and limited to the riparian frontage, for 
a wharfinger may moor to his wharf a vessel of such length as to overlap his 
neighbour's frontage; and the vessel is entitled in the ordinary course of 
navigation to navigate to the wharf and to be there for a reasonable time’. 
However, the rights of both riparian owners in this respect are equal, neither 
having the right to the exclusive occupation of the space in front of his land for 
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all time; and each is only entitled to use it at such times as are properly required 
for the exercise of his right of access5. If, therefore, the neighbour wishes to use 
the access to his land, the overlapping vessel must be moved; and a person who 
places a vessel or other object in front of his land so as to prevent a ship getting 
to his neighbour’s wharf is guilty of an unlawful obstruction of the right of 
navigation up to the wharf®. 


1 See A-G of Straits Settlements v Wemyss (1888) 13 App Cas 192, PC; Lyon v Fishmongers’ Co 
(1876) 1 App Cas 662, HL; and WATERS. 

Lyon v Fishmongers’ Co (1876) 1 App Cas 662, HL: see waters. In some rivers formerly under 
the jurisdiction of conservators it has been the practice to license the building of wharfs with a 
right of access from the front only and not from the sides. 

Eastern Counties Rly Co v Dorling (1859) s CBNS 821. 

Original Hartlepool Collieries Co v Gibb (1877) 5 Ch D 713, where it was held to be unlawful to 
moor timber in front of a dock to prevent a vessel going to a neighbouring wharf. 

A wharfinger who places a projection from the wharf which is damaged by an overlapping 
vessel on the fall of the tide is not entitled to recover damages: Dalton v Denton (1857) 1 CBNS 
One? 

Original Hartlepool Collieries Co v Gibb (1877) 5 Ch D 713; Land Securities Co Ltd v Commercial 
Gas Co (1902) 18 TLR 405; Fresh Wharf Ltd v Nicholson’s Wharves Ltd (1935) 79 Sol Jo 479. 
Wharfingers sometimes agree days when each is to use the berth at the wharf (see South Wales 
and Liverpool SS Co Ltd v Nevill’s Dock and Rly Co Ltd (1913) 108 LT 568); or agree as to part 
use of a dock (see Thomas W. Ward Ltd v Alexander Bruce (Grays) Ltd [1959] 2 Lloyd’s Rep 472, 
GAY: 
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405. The legislation. Ports and harbours are now regulated almost entirely by 
statute, both public and local, and by delegated legislation'. The Harbours Act 
1814 contains provisions restricting the casting and unloading of ballast in 
harbours?. The Harbours, Docks and Piers Clauses Act 1847 contains model 
clauses with regard to the construction and administration of harbours, docks or 
piers, and extends only to such harbours, docks or piers as are authorised by 
statute or by delegated legislation which declares that the Act of 1847 is to be 
incorporated with it or with which that Act is deemed to be incorporated*. The 
General Pier and Harbour Act 1861, as amended by the General Pier and 
Harbour Act 1861 Amendment Act 1862, empowers the Minister of Transport 
to grant provisional orders authorising the construction and administration of 
works. The Harbours and Passing Tolls, &c. Act 1861 authorised the making of 
loans to harbour authorities, abolished passing tolls and made provisions as to 
dues®. The Harbours Transfer Act 1862 and the Harbours Transfer Act 1865 
transferred certain functions relating to harbours and navigation from the 
Admiralty to the Board of Trade”. The Public Works and Fisheries Acts 
Amendment Act 1863 varied the statutory provisions relating to loans to 
harbour authorities®. The Dockyard Ports Regulation Act 1865 provides for the 
definition of the limits of dockyard ports and for their administration?. The 
Fishery Harbours Act 1915, as amended by the Sea Fish Industry Act 1951, 
makes provision for the improvement, management and maintenance of small 
harbours principally used by the fishing industry!%. The Fisheries Act 1955 
confers upon the Minister of Agriculture, Fisheries and Food powers to give 
financial assistance for the construction, improvement and repair of fishing 
facilities aa 

The Harbours Act 1964 provides for the establishment of the National Ports 
Council!?; for the control of harbour development!?; for financial assistance for 
the execution of harbour works!4; for the power to make harbour revision!’ and 
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empowerment orders! and reorganisation schemes!”; for the control of the 
movement of ships in harbours!8; for the reform of harbour charges!?; and for 
other matters? The Docks and Harbours Act 1966 empowers harbour 
authorities to provide inland clearance depots and to acquire harbour businesses” 
and makes further provisions as to harbours?2 and the National Ports Council”, 
The Harbours (Loans) Act 1972 provides for loans to enable harbour authorities 
to pay certain debts*4; and the Port of London (Financial Assistance) Act 1980 


> 


authorises the Minister of Transport, with Treasury consent, to give financial 
assistance for and in connection with measures taken by the Port of London 
Authority to restore the profitability of its undertaking by reducing the number 
of persons it employs?*. 

Employment in docks and harbours is governed by statutes of general 
application, such as the Health and Safety at Work etc. Act 1974?% and the 


Employment Protection (Consolidation) Act 197827. Employment in certain 
P 


harbours is subject to the Dock Workers Employment Scheme 1967°8, made 
under the Dock Workers (Regulation of Employment) Act 194679. The 
National Dock Labour Board is governed by the Docks and Harbours Act 
1966% and the Dock Work Regulation Act 1976°!. 

Numerous statutes of general application contain provisions relating to docks 
and harbours. These include the Merchant Shipping Act 1894°?, the Factories 
Act 196133, the Town and Country Planning Act 1971%*, the Dumping at Sea 
Act 197435, the Prevention of Oil Pollution Act 19719, the Merchant Shipping 
(Oil Pollution) Act 197137, the Explosives Act 187578, the Petroleum (Con- 
solidation) Act 192839 and the Customs and Excise Management Act 197979. 

The legislation relating to pilotage is described elsewhere in this work*!. 


1 This is so notwithstanding the Crown prerogative in the matters of erecting ports and granting 
charters: see para. 402, text and notes 1, 2, ante. As to the effect of statutes on the royal 
prerogative, see A-G v De Keyser’s Royal Hotel Ltd [1920] AC 508, HL, and CONSTITUTIONAL 
LAW, vol. 8, para. 891. As to the regulation of ports and harbours by delegated legislation, see 
€.g. paras. 421 et seq., post. 

2 As to the Harbours Act 1814, see para. 527, post. 

3 For the meaning of “the harbour, dock or pier” in the Harbours, Docks and Piers Clauses Act 
1847, see para. 407, note 6, post. 

4 See ibid., s. 1. As to the incorporation of this Act, see para. 407, text and notes 2—4, post. The 
Act may be incorporated in harbour empowerment orders (see paras. 421-424, post), revision 
orders (see paras. 478—484, post), and reorganisation schemes (see paras. 485-490, post), as well 
as in statutes, and it is deemed to be incorporated in provisional orders (see para. 416, note 3, 
post). The Act contains provisions which are now obsolete and is never now incorporated in its 
entirety in modern legislation. 

5 As to the General Pier and Harbour Act 1861, see paras. 415 et seq., post. As to the devolution 
of functions on the Minister of Transport, see para. 432, post. 

6 As to the Harbours and Passing Tolls, &c. Act 1861, see para. 426, post. 

7 As to the devolution of functions on the Secretary of State for Trade, see para. 436, post. 

8 As to the Public Works and Fisheries Acts Amendment Act 1863, see para. 426, note 9, post. 

9 As to the Dockyard Ports Regulation Act 1865, see paras. $10, 519, post. 

10 As to the Fishery Harbours Act 1915, see paras. 415, 418, 420, post. 

11 As to the Fisheries Act 1955, see para. 431, post, and FISHERIES, vol. 18, para. 753. 
12 As to the National Ports Council, see paras. 439 et seq., post. 

13 As to the control of harbour development, see paras. 476, 477, post. 

14 As to financial assistance, see paras. 427-429, post. 

15 As to harbour revision orders, see paras. 478 et seq., post. 

16 As to harbour empowerment orders, see paras. 421 et seq., post. 

17 As to harbour reorganisation schemes, see paras. 485 et seq., post. 

18 As to the control of the movement of ships in harbours, see paras. 511—515, post. 
19 As to harbour charges, see paras. 492 et seq., post. 


235 ) Introduction Para. 405 


20 


21 


24 


29 


36 


37 


38 


40 


Al 


See e.g. paras. 449, $50, 551, post. The Harbours Act 1964 does not extend to Northern 
Ireland: s. 63 (2); Northern Ireland Constitution Act 1973, s. 41 (1), Sch. 6, Part I; House of 
Commons Disqualification Act 1975, s. 10 (2), Sch. 3. Any reference in the Harbours Act 1964 
to any other Act is to be construed as a reference to that enactment as amended by any other 
ANGE So Se (COE 

As to the power to provide inland clearance depots, see para. 531, post, and as to the power to 
acquire harbour businesses, see para. $32, post. 

See e.g. paras. 429, 485, post. 

See paras. 442, 443, post. The Docks and Harbours Act 1966, Part III (ss. 36-50), and the 
Harbours Act 1964 have effect as if the Docks and Harbours Act 1966, Part III, were part of the 
Harbours Act 1964: Docks and Harbours Act 1966, s. so (1). The powers conferred by Part III 
on harbour authorities are in addition to and donot derogate from any powers conferred on 
harbour authorities otherwise than by Part III: s. 50 (2). The Docks and Harbours Act 1966 
does not extend to Northern Ireland: s. 60 (5). 

See para. 428, post. References in the Harbours (Loans) Act 1972 to any provision of the 
Harbours Act 1964 are to be construed, except where the context otherwise requires, as 
references to that provision as amended, extended or applied by or under any other enactment, 
including an enactment contained in the Harbours (Loans) Act 1972: s. 5 (2). The Harbours 
(Loans) Act 1972 does not extend to Northern Ireland: s. 5 (4). 


5 As to the minister, see paras. 432, 433, post, and as to the authority, see paras. 456-458, post. 


As to the Health and Safety at Work etc. Act 1974, see HEALTH AND SAFETY AT WORK, vol. 20, 
paras. 451 et seq. 

As to the Employment Protection (Consolidation) Act 1978, see EMPLOYMENT, vol. 16, paras. 
603 et seq. 

See the Dock Workers (Regulation of Employment) (Amendment) Order 1967, S.I. 1967 No. 
1252. As to this scheme, which embodies, in Sch. 2, the Dock Workers (Regulation of 
Employment) Order 1947, S.R. & O. 1947 No. 1189 (as varied), see EMPLOYMENT, vol. 16, 
para. 871. 

As to the Dock Workers (Regulation of Employment) Act 1946, see EMPLOYMENT, vol. 16, 
paras. 870 et seq. 

As to the Docks and Harbours Act 1966, Part I (ss. 1-24) and Part II (ss. 25-35), which 
provide for the licensing of port employers and for welfare amenities, see EMPLOYMENT, vol. 
16, paras. 870 et seq. 

As to the Dock Work Regulation Act 1976, see EMPLOYMENT, vol. 16, paras. 870 et seq. 

See e.g. the wreck-raising powers conferred on harbour authorities by the Merchant Shipping 
Act 1894, s. $30, and SHIPPING. 

See the Factories Act 1961, s. 125, and HEALTH AND SAFETY AT WORK, vol. 20, paras. 428 et seq. 
As to the deemed granting of planning permission for certain works on operational land of 
statutory harbour undertakings, see para. 411, note 10, post, and TOWN AND COUNTRY 
PLANNING. 

As to the general restriction on dumping at sea imposed by the Dumping at Sea Act 1974, and 
the exemptions in connection with harbour works, see para. 527, text and note 1, post, and 
WATERS. 

As to the general restriction imposed by the Prevention of Oil Pollution Act 1971 on 
discharging oil into United Kingdom waters and the special provisions as to harbours and 
harbour authorities, see para. $27, text and notes 3-13, post, and SHIPPING. 

As to the Merchant Shipping (Oil Pollution) Act 1971 and the restriction on ships entering or 
leaving port without a certificate of insurance, see para. 527, text and notes 14, 15, post, and 
SHIPPING. 

As to the obligation imposed on harbour authorities by the Explosives Act 1875 to make 
byelaws relating to explosives in harbours and the enforcement of such byelaws, see para. 508, 
text and note 21, post, and EXPLOSIVES, vol. 18, paras. 89, 90, 92, 95. 

As to the obligation imposed on harbour authorities by the Petroleum (Consolidation) Act 
1928 to make byelaws relating to petroleum spirit in harbours, and as to the enforcement of 
such byelaws, see para. 08, text and notes 22, 23, post, and PUBLIC HEALTH. 

As to the power conferred on the Commissioners of Customs and Excise by the Customs and 
Excise Management Act 1979 to appoint an area as a port for customs and excise purposes, see 
para. 401, text and note 4, ante. As to the commissioners’ power to approve wharfs and transit 
sheds, see para. 412, text and note 6, post. 

See SHIPPING. 
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2. CREATION AND FORMATION 


(1) CREATION AT COMMON LAW Ale UND 
ST Aer 


406. Authorisation essential. Prima facie the Crown is the owner of every 
public port!. It seems that at common law ports and havens may be created by 
proclamation where the ownership remains with the Crown, or may be granted 
to a subject by charter as a liberty or franchise?. The concept of a franchise port 
involves rights such as that of mooring a ship and trading’, and may include a 
right to take tolls and dues for the use of the port, such as anchorage and 
tonnage dues*. A port may be claimed by prescription with the right to take 
tolls and dues?. 

Ports and havens may also be created by statute or delegated legislation with 
rights and liberties similar to those of common law ports®. All the active 
franchise ports have, it seems, acquired further rights under statute and are 
probably now statutory ports’. 

Although the owner of the soil of a creek or harbour may load and unload his 
goods there, it is not a legal port at common law unless created by the authority 
of the Crown®, and, except by charter, prescription or statute, the owner cannot 
make a port even for the landing of his own goods by his own tenants?. 
Moreover he may not land goods which are customable on his own land or 
anywhere which is not a public port and a place where such goods may be 


landed!0. 


1 Hargrave, Law Tracts 54, 72; and see CONSTITUTIONAL LAW, vol. 8, para. 1011. See also para. 
402, text and notes 1, 2, ante. 

2 Hargrave, Law Tracts $5, $6, $8; and see CONSTITUTIONAL LAW, vol. 8, para. 1010. 

3 See CONSTITUTIONAL LAW, vol. $, para. 1008. For the meaning of “port” in this context, see 
para. 401, text and notes I, 2, ante. 

4 See CONSTITUTIONAL LAW, vol. 8, para. 1017. 

s Hargrave, Law Tracts 58; and see CONSTITUTIONAL LAW, vol. 8, para. 1010. 

6 In many cases the powers conferred by modern statutes are more extensive than common law 
powers: see e.g. the Port of London Act 1968, and paras. 456-458, post. As to creation under 
provisional order, see paras. 415 et seq., post. As to creation under empowerment order, see 
paras. 421 et seq., post. 

7 The Royal Charter of 1606, which granted powers to improve, maintain and administer Dover 
Harbour, although never revoked, has now been largely superseded by the Dover Harbour 
Consolidation Act 1954, the Dover Harbour Act 1963, and various revision orders: see paras. 
471, 472, post. 

8 Hale, de Portibus Maris, cc. 3, 4, $. 

9 See CONSTITUTIONAL LAW, vol. 8, para. 1010. As to customs ports, see para. 401, text and note 
4, ante, 

10 See CONSTITUTIONAL LAW, vol. 8, para. roro. 


(2) AUTHORISATION AND CONS PRUea iow 
UNDER THE SPEGEMIaANG 1 


407. Incorporation of enactments. Whenever a harbour, dock or pier is to be 
constructed, and may be an obstruction to navigation or interfere with the rights 
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of other persons or 1s One for the use of which it is desired to levy tolls and rates, 
a special Act of Parliament must normally be obtained!. When a harbour 
authority is authorised by a special Act to construct or improve a harbour, the 
special Act frequently incorporates some or all of the provisions of the Harbours, 
Docks and Piers Clauses Act 18477. 

Where this Act is incorporated with the special Act, all the clauses of the Act 
of 1847, save so far as they are expressly varied or excepted by the special Act, 
apply to the undertaking authorised by it, so far as they are applicable to the 
undertaking; and the clauses, with those of every other Act incorporated with it, 
form part of the special Act, and are construed with it as forming one Act’. 
Nothing in the Act of 1847 or in the special Act exempts the undertakers® from 
the provisions, regulations and conditions which are contained in any general 
Act relating to harbours, docks or piers® or to ports, harbours or tidal waters 
which is passed in the same session as the special Act or any later session”. There 
are savings for the rights of the Crown®, government departments®, the City of 
London”, the Trinity House of Deptford Strond and other bodies!°. 


1 As to common law ports, see para. 406, ante. Delegated legislation may also authorise harbour 
construction. As to the approval of works costing less than £100,000 by provisional order, see 
paras. 415 et seq., post. As to harbour empowerment orders, see paras. 421 et seq., post. As to 
harbour revision orders, see paras. 478—484, post, and as to reorganisation schemes, see paras. 
485—490, post. 

2 As to the incorporation of the Harbours, Docks and Piers Clauses Act 1847 in the special Act 
and in delegated legislation, see para. 405, text and notes 3, 4, ante. For the purpose of 
incorporating part only of the Act of 1847 with any Act passed after it, it is enough to describe 
the clauses of the Act of 1847 with respect to any matter in the words introductory to the 
enactment with respect to that matter, and to enact that the clauses so described, or that the 
Act of 1847, with the exception of the clauses so described, are incorporated with the Act: see 
S. $. 

3 “The special Act” means any Act passed after the Harbours, Docks and Piers Clauses Act 1847 
authorising the construction or improving of a harbour, dock or pier and with which the Act 
of 1847 is incorporated: s. 2. As to the requirement that the special Act must be kept available 
for inspection, see para. 552, post. Where delegated legislation as mentioned in note 1, supra, 
incorporates the Act of 1847, it is the practice to incorporate in the order a provision that the 
order is deemed to be the special Act for the purpose of incorporating the Act of 1847: see e.g. 
the Port of Tyne Reorganisation Scheme 1967, art. 3 (1) proviso (1) (contained in the Port of 

Tyne Reorganisation Scheme 1967 Confirmation Order 1968, S.I. 1968 No. 942). See also 
para. 416, note 3, post. 

4 Harbours, Docks and Piers Clauses Act 1847, s. 1. As to the effect of construction as one Act, 
see para. 417, note $, post. 

s “The undertakers” means the persons authorised by the special Act to construct the harbour, 
dock or pier, or otherwise carry into effect the purposes of the special Act with reference to it: 
leal. Be Pp 

6 “The harbour, dock or pier” means the harbour, dock or pier and the works connected with it 

authorised to be constructed by the special Act: ibid., s. 2. 

eh S 103: 

See ibid., ss. 99, 100. 

See ibid., s. 101. 

See ibid., s. 102. 


OM Oj 


408. Acquisition of land. A harbour authority! may for the purpose of any of 
its statutory powers or statutory duties acquire by agreement any land?, 
wherever situated?. In addition powers are frequently taken in the special Act to 
acquire land compulsorily. Where the special Act incorporates the Harbours, 
Docks and Piers Clauses Act 18474, and empowers the undertakers?, for the 
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purpose of constructing the harbour, dock or pier®, to take or use any land’ 
otherwise than with the consent of the, owners or occupiers of the land, the 
undertakers are subject, in exercising the power, to the provisions and 
restrictions contained in the Act of 1847 and in the Lands Clauses Consolidation 
Act 18458. They must make full compensation to the owners and occupiers of 
and all parties interested in any land taken or used for the purposes of the Act of 
1847 or the special Act, or injuriously affected by the construction of the 
authorised works, for the value of the land so taken or used and for all damage 
sustained by such owners, occupiers and other parties by reason of the exercise, 
as regards the land, of the statutory powers? vested in the undertakers*%. Any 
question of disputed compensation is to be referred to the Lands Tribunal*?. 
There are detailed statutory provisions governing the method of assessment of 
compensation!?. 


1 “Harbour authority”, in the Harbours Act 1964 and in the Docks and Harbours Act 1966, 
means any person in whom are vested under that Act, by another Act or by an order or other 
instrument (except a provisional order) made under another Act or by a provisional order, 
powers or duties of improving, maintaining or managing a harbour: Harbours Act 1964, s. $7; 
Docks and Harbours Act 1966, s. $0 (1). 

2 “Land”, in the Harbours Act 1964 and in the Docks and Harbours Act 1966, includes land 
covered with water: Harbours Act 1964, s. 57; Docks and Harbours Act 1966, s. 50 (1). 

3 Ibid., s. 38 (1). A more restricted power to acquire land by agreement is contained in the 
Harbours, Docks and Piers Clauses Act 1847, but the powers conferred by the Docks and 
Harbours Act 1966, Part III (ss. 36-50), are in addition to other powers: see para. 405, note 24, 
ante. 

4 As to the incorporation of the Harbours, Docks and Piers Clauses Act 1847 in local legislation, 

see para. 405, text and notes 3, 4, and para. 407, text and notes 2—4, ante. For the meaning of 

“the special Act”, see para. 407, note 3, ante. 

For the meaning of “the undertakers”, see para. 407, note $, ante. 

For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

7 “Land” in the Harbours, Docks and Piers Clauses Act 1847 and the special Act and in any Act 
incorporated with it includes, unless there is something repugnant'to this construction in the 
subject or context, messuages, land, tenements and hereditaments or heritages of any tenure: 
s. 3. “The lands” means the lands which are authorised by the special Act to be taken or used 
for the purposes of that Act: s. 2. 

8 Harbours, Docks and Piers Clauses Act 1847, s. 6. As to the Lands Clauses Consolidation Act 
1845, see COMPULSORY ACQUISITION, vol. 8, paras. 38 et seq. Local legislation sometimes 
incorporates a general power to acquire land compulsorily: see e.g. the Port of London Act 
1968, s. 11 (2). Sometimes the provisions of the Compulsory Purchase Act 1965 are 
incorporated, instead of those of the Lands Clauses Consolidation Act 1845: see e.g. the Bristol 
Corporation (West Dock) Act 1971, s. 3. Harbour empowerment and revision orders, 
reorganisation schemes and control of movement orders may incorporate powers of com- 
pulsory acquisition: see para. 422, text and note $, para. 479, text and note 5, para. 485, note 
24, and para. $12, text and note 18, post. 

9 le. the powers conferred by the Harbours, Docks and Piers Clauses Act 1847, the special Act, 
or any Act incorporated with it: s. 6. 

TO ok Gs Ge 

11 Land Compensation Act 1961, s. I: see COMPULSORY ACQUISITION, vol. 8, paras. 46, 223 et seq. 

12 The Harbours, Docks and Piers Clauses Act 1847 provided that the Lands Clauses Con- 

solidation Acts should be applicable to determining the amount of such compensation: see the 
Harbours, Docks and Piers Clauses Act 1847, s. 6. This provision has been superseded by the 
Land Compensation Act 1961 and the Land Compensation Act 1973, which make detailed 
provision for compensation for severance, disturbance and injury from authorised works: see 
COMPULSORY ACQUISITION, vol. 8, paras. 318 et seq., 322 et seq., 373 et seq. 


An 


409. Deposited plans. Where any special Act authorises the construction of 
works and compulsory acquisition of land for those works, plans and books of 
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reference are required to be deposited in accordance with the standing orders of 
either House of Parliament or the schedule to the special Act!. If any omission, 
misstatement or wrong description is made of any land?, or of the owners, 
lessees or occupiers of any land, described in the T or books of reference 
relating to the harbour, dock or pier, the undertakers‘, after giving ten days’ 
notice to the owners, lessees, and occupiers of the land affected by the proposed 
correction, may apply to two justices® for the correction of the omission, mis- 
statement or wrong descriptionf. If it appears to the justices that the omission, 
misstatement or wrong description arose from mistake, they must so certify, and 
state in the certificate the particulars of the omission, misstatement or wrong 
description’. The certificate, with the documents to which it relates, must be 
deposited with the proper officer of the council of the county where the land is 
situated’, and the undertakers may make the works in accordance with the 
certificate as if the omission, misstatement or wrong description had not been 
made’. 

The undertakers must not commence the execution of the harbour, dock or 
pier unless they have previously deposited with the proper officer of the county 
council a plan and section of all alterations from the original approved plan, on 
the same scale and showing the same particulars as the original!°. 


1 See e.g. the Dover Harbour Act 1963, preamble, ss. 3 (1), 5. As to standing orders of the 
Houses of Parliament, see PARLIAMENT, vol. 34, paras. 1001 et seq. 

2 For the meaning of “land”, see para. 408, note 7, ante. 

3 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

4 For the meaning of “the undertakers”, see para. 407, note $, ante. 

s In the Harbours, Docks and Piers Clauses Act 1847, and in the special Act and in any Act 
incorporated with it, unless there is something in the subject or context repugnant to such a 
construction, “justice” means justice of the peace acting for the place where the matter 
requiring the cognisance of the justice arises, and, where the matter arises in respect of land not 
wholly situated in any one jurisdiction, means a justice acting for the place where any part of 
the land is situated, and “two justices” means two or more justices met and acting together: 
s. 3. As to justices of the peace generally, see MAGISTRATES, vol. 29, paras. 201 et seq. 

Ibid., s. 7. This Act only applies where it is incorporated in local legislation: see para. 405, text 

and notes 3, 4, para. 407, text and notes 2-4, ante. 

Ibid., s. 7 

See ibid., s. 7; Local Government Act 1933, s. 101 (repealed); Local Government Act 1972, 

ss. 251 (I), 272 (1), Sch. 29, para. 4 (1) (a), Sch. 30. This provision, as originally enacted, 

referred to the clerk of the peace. As to the devolution of functions of the clerk of the peace 

relating to the deposit of documents upon the proper officer, see LOCAL GOVERNMENT, vol. 28, 

. para. 1358. “Proper officer” means, in relation to any purpose and any local authority or other 
body or any area, the officer appointed by the council or body as the proper officer for that 
purpose or area as the case may be: Local Government Act 1972, s. 270 (3); see LOCAL 
GOVERNMENT, vol. 28, para. 1152. As to the duties of the proper officer relating to the 
inspection of documents deposited with him, see note 10, infra. 

9 Harbours, Docks and Piers Clauses Act 1847, s. 7. The plan, book of reference or schedule is 
deemed to be corrected according to the certificate: s. 7. True copies of the plans and books of 
reference, or of any alteration or correction of them or extract from them, certified by the 
proper officer, which he must do when required by any person interested, are receivable as 
evidence in all courts of justice or elsewhere: s. 10. 

10 Ibid., s. 8; Local Government Act 1972, Sch. 29, para. 4 (1) (a). Copies or extracts of the plans 
and sections relating to any parish in England affected by the alterations must be deposited 
with the proper officer of the parish council, or with the chairman of the parish meeting if 
there is no parish council, and in Wales with the proper officer of the district council: 
Harbours, Docks and Piers Clauses Act 1847, s. 8; Local Government Act 1972, ss. 225 (2), 251 
(1), Sch. 29, para. 4 (1) (d). The proper officer of any council who receives any document 
deposited with him under the Harbours, Docks and Piers Clauses Act 1847, s. 7, s. 8 Or s. 97, 
or under the General Pier and Harbour Act 1861, s. 16, must permit any person interested to 


an 
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inspect and make copies or extracts from it on payment to the custodian of 10p for each 
inspection and top for every hour of inspection after the first: Harbours, Docks and Piers 
Clauses Act 1847, ss. 7, 8, 97; General Pier and Harbour Act 1861, s. 16; General Pier and 
Harbour Act 1861 Amendment Act 1862, s. 27; Local Government Act 1933, ss. 280, 307 (1) 
(b), (2), Sch. 11, Part IV (repealed); Local Government Act 1972, ss. 225 (1), 272 (1), (2), Sch. 
30. Obstruction of a person inspecting a document by the custodian is an offence, punishable 
on summary conviction by a fine not exceeding £20: see the Local Government Act 1972, 
ss. 228 (7), and LOCAL GOVERNMENT, vol. 28, para. 1349. 


410. Deviation from plans. In making the harbour, dock or pier!, the 
undertakers? must not deviate from the line of the works laid down in the plans 
more than the prescribed? number of yards‘, nor to any greater extent than the 
line of lateral deviation described in the plans with respect to the harbour, dock 
or pier>. Nor must they take or use for the purpose of such deviation the lands® 
of any person not mentioned in the books of reference without his consent in 
writing, unless his name has been omitted by mistake and the fact that the 
omission resulted from a mistake has been duly certified’. 


1 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

2 For the meaning of “the undertakers”, see para. 407, note $, ante. 

3 “Prescribed” in the Harbours, Docks and Piers Clauses Act 1847 is to be construed as if instead 
of the word “prescribed”, the expression ‘ 
been used: see s. 2. 

4 Where no number of yards is specified, the limit of deviation must not be more than 10 yards: 
ibid.,s. 11. 

s Ibid., s. 11. The Harbours, Docks and Piers Clauses Act 1847 only applies where it is 
incorporated in local legislation: see para. 405, text and notes 3, 4, and para. 407, text and notes 
2-4, ante. “Deviation”, when used in statutes, simply means shifting the work in its entirety 
from one site to another which may be deemed more suitable; it does not imply a right not 
only to alter the situation of the work but in doing so to dispense with half or two-thirds of it: - 
Herron v Rathmines and Rathgar Improvement Comrs [1892] AC 498 at 517, $18, HL, per Lord 
Watson. Deviation may also require one or more statutory consents: see para. 411, post. 

6 For the meaning of “the lands” in the Harbours, Docks and Piers Clauses Act 1847, see para. 
408, note 7, ante. : 

7 Ibid., s. 11, which refers to certification in the manner prescribed in the Harbours, Docks and 
Piers Clauses Act 1847. As to rectification and certification of omissions, see para. 409, ante. 


‘prescribed for that purpose in the special Act” had 


411. Consents for works. The undertakers! may not construct the harbour, 
dock or pier’, or any part of it, or any works in connection with it, on any part 
of the shore of the sea, or of any creek, bay, arm of the sea or any 
communicating navigable river, where and so far as the tide flows and reflows, 
without the written consent of the Crown Estate Commissioners? and the 
Secretary of State for Trade*. Construction may only be in accordance with an 
approved plan and under approved restrictions and regulations. After con- 
struction, the undertakers may not alter or extend the work without previously 
obtaining the same consents or approvals®. If any work is commenced or 
completed without such consent or approval, the commissioners or the Secretary 
of State may abate and remove it and restore the site to its former condition, at 
the cost of the undertakers’. 

The consent of the Secretary of State for Trade is also required for the 
carrying out of new coast protection work, the excavation of materials on or 
under any part of the seashore, and the construction of works or deposit of 
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materials below high water mark®. In addition, certain harbour works involving 
capital expenditure of £1m. or more require the consent of the Minister of 
Transport’. Planning permission may be required in certain cases for harbour 
construction!%. There are restrictions on dumping at sea without a ministerial 
licenee??. 


1 For the meaning of “the undertakers”, see para. 407, note $, ante. 

2 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

3 This provision, as originally enacted, required the consent of Her Majesty signified by the 
signatures of two of the Commissioners of Woods, Forests, Land Revenues, Works and 
Buildings: see the Harbours, Docks and Piers Clauses Act 1847, s. 12. As to the devolution of 
the functions of the Commissioners of Woods on the Crown Estate Commissioners, see 
CONSTITUTIONAL LAW, vol. 8, para. 1470. 

4 Ibid., s. 12. The Harbours, Docks and Piers Clauses Act 1847, only applies if incorporated in 
local legislation: see para. 405, text and notes 3, 4, and para. 407, text and notes 2-4, ante. The 
provisions of s. 12 are no longer incorporated in modern harbour legislation, although specific 
provision is invariably made in such legislation: see e.g. the Medway ‘Ports Authority Act 1973, 
s. 41. The Harbours, Docks and Piers Clauses Act 1847, s. 12 (as originally enacted), required 
the consent of the Admiralty. As to the devolution of Admiralty functions on the Secretary of 
State for Trade, see para. 436, text and note 1, post. 

§ Ibid., s. 12. The consent and approval of the conservancy of any navigable river is also 
required, and if the right of property of or in the shore legally belongs to any person, that right 
must not be prejudiced, except so far as the special Act (defined in para. 407, note 3, ante) 
confers the right to purchase it: s. 12. As to the freedom of, and access to, navigable waters, see 
paras. 403, 404, ante. 

6 Ibid., s. 12. Deviation from the plan requires similar consent: s. 13. 

7 Ibid., s. 12. The amount of the costs is a debt due to the Crown and recoverable accordingly: 
So 12. 

8 See the Coast Protection Act 1949, ss. 16-18, 34. There are exceptions to the restriction on the 
construction of works or deposit of materials below high water mark imposed by s. 34, 
including exceptions for the removal by a harbour authority under statutory powers of sunk or 
stranded vessels and for works requiring the consent of the Secretary of State for Defence 
under a local Act: see s. 35 (1) (e), (f), and WATERS. As to the removal of wrecks, see para. 517, 
post. For an example of a provision in a local Act requiring the consent of the Secretary of 
State for Defence for harbour works, see the Dover Harbour Consolidation Act 1954, s. 117 
(1); Defence (Transfer of Functions) (Dover Harbour) Order 1964, S.I. 1964 No. 932, art. 2 (1), 
Schedule. 

9 See para. 476, post. 

10 Although development of the sea bed below low water mark is not generally subject to 
planning control, it seems that, in England and Wales, the sea bed between the jaws of the 
land, e.g. in an estuary, will be within the body of a county and hence subject to planning 
control, provided it is possible to discern one shore from the other: see Hale, de Jure Maris, 
c. iv. As to Scotland, see Argyll and Bute District Council v Secretary of State for Scotland 1977 
SLT 33. Development on land, or on the foreshore above low water mark, is subject to 

. planning control, but there are exemptions for specific development on designated land 
authorised by statute or by certain delegated legislation, and for development by statutory 
harbour undertakings of operational land for the purpose of shipping or in connection with the 
embarking, disembarking, loading, discharging and transport of passengers, livestock or goods 
at a harbour: see the Town and Country Planning Act 1971, ss. 222, 223; the Town and 

Country Planning General Development Order 1977, S.I. 1977 No. 289, Sch. 1, Classes XII, 
XVIII 8; and TOWN AND COUNTRY PLANNING. ’ 

11 See para. $27, text and note I, post. l : 


412. Construction of warehouses etc. The undertakers! may construct such 
warehouses, storehouses, sheds and other buildings and works as they think 
necessary for the accommodation of goods? shipped or unshipped within the 
harbour, dock or pier’. They may erect or provide such cranes, weighing and 
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other machines, conveniences, weights and measures as they think necessary for 
loading, unloading, measuring and weighing the goods‘, and must provide 
proper staff for working the cranes at all reasonable times for the use of the 
public5. The quays of the harbour, dock or pier are not deemed to be approved 
wharfs for the shipping and unshipping of goods until they have been approved 
for that purpose by the Commissioners of Customs and Excise®. There are 
provisions requiring the erection and maintenance of a watchhouse, boathouse 
and huts for surveyors and revenue officers with a penalty for default’. 


1 For the meaning of “the undertakers”, see para. 407, note 5, ante. 

2 “Goods”, in the Harbours, Docks and Piers Clauses Act 1847, the special Act (defined in para. 
407, note 3, ante) and any other Act incorporated with it includes, unless there 1s something in 
the subject or context repugnant to such construction, wares and merchandise of every 
description and all articles in respect of which rates or duties are payable under the special Act: 


SE 

3 Ibid., s. 21. For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. The 
Harbours, Docks and Piers Clauses Act 1847 only applies where it is incorporated in local 
legislation: see para. 405, text and notes 3, 4, and para. 407, text and notes 2-4, ante. In modern 
harbour legislation general powers to develop land and provide plant are usually included, 
sometimes in addition to s. 21 (see e.g. the Medway Ports Authority Act 1973, ss. 4, 8 (4) (a), 
10), and sometimes not (see e.g. the Port of London Act 1968, ss. s (2), 11 (4) (a)). As to the 
power to provide inland clearance depots, see para. 531, post. 

4 Harbours, Docks and Piers Clauses Act 1847, s. 21. The undertakers may lease, for a term not 
longer than three years, or grant the use or occupation of any warehouses, buildings, wharfs, 
yards, cranes, machines or other conveniences provided by them, at such rents and upon such 
terms as may be agreed: see s. 23. The restriction to terms of not more than three years is 
usually overridden by the local legislation of the harbour authority: see e.g. the Dover Harbour 
Consolidation Act 1954, s. 48. The term “other conveniences” in the Harbours, Docks and 
Piers Clauses Act 1847, s. 23, is not limited to works or things ejusdem generis, but includes a 
graving dock; and a lease of a graving dock for a term of ten years by an authority which is 
subject to s. 23 is void: see Glebe Sugar Refining Co v Greenock Port and Harbour Trustees [1921] 
2 AC 66, HL. 

s Harbours, Docks and Piers Clauses Act 1847, s. 22. This obligation applies only if cranes are 
supplied pursuant to s. 21: see the text and note 4, supra. See also Garland and Flexman v 
Wisbech Corpn [1962] 1 QB 151, [1961] 3 All ER 342. 

6 Harbours, Docks and Piers Clauses Act 1847, s. 24. This provision, as originally enacted, 
referred to the Commissioners of Her Majesty’s Customs, which is to be construed as a 
reference to the Commissioners of Customs and Excise: Customs and Excise Management Act 
1979, $. 177 (1), Sch. 4, para. 1; and see CUSTOMS AND EXCISE, vol. 12, para. 592. The reference 
to approved wharfs is a reference as enacted to legal quays: see the Harbours, Docks and Piers 
Clauses Act 1847, s. 24. Places which were legal quays at the commencement of the Customs 
and Excise Act 1952 are deemed to be approved wharfs: s. 14 (2) (repealed). The commis- 
sioners may approve wharfs and transit sheds for loading, unloading and storage of goods and 
may make such approval subject to such conditions as they think fit: see the Customs and 
Excise Management Act 1979, ss. 20 (1), 25 (1), and cf. CUSTOMS AND EXCISE, vol. 12, paras. 
666, 668. 

7 See the Harbours, Docks and Piers Clauses Act 1847, ss. 14, 15. These provisions are now of 
limited importance since the power of the Commissioners of Customs and Excise to make the 
approval of wharfs and transit sheds subject to such conditions as they think fit, referred to in 
note 6, supra, enables them to require the provision of adequate facilities for the carrying out of 
their statutory functions. 


413. Charges not to be made until completion of works. Except where the 
special Act! otherwise provides, the undertakers? must not take any rate? until 
the harbour, dock or pier* for the use of which the rate is payable is completed 
and fit for the reception of vessels> or for any other purpose intended for ité. 
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For the meaning of “the special Act”, see para. 407, note 3, ante. 

For the meaning of “the undertakers””, see para. 407, note s, ante. 

3 “Rate”, in the Harbours, Docks and Piers Clauses Act 1847 and in the special Act and in any 
Act incorporated with it, means, unless there is something repugnant in the subject or context, 
any rate or duty or other payment in the nature of a rate or duty payable under the special Act: 
s. 3. References to “rates” are treated as references to charges imposed by virtue of the 
Harbours Act 1964, s. 26: see para. 492, text and notes 9-11, post. As to rates and charges 
generally, see paras. 492-506, post. 

For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

“Vessel”, in the Harbours, Docks and Piers Clauses Act 1847 and in the special Act and in any 
Act incorporated with it includes, unless there is something repugnant in the subject or 
context, a ship, boat, lighter and craft of every kind, and whether navigated by steam or 
otherwise: s. 3. A dumb barge is not a vessel in this context: Hedges v London and St Katharine 
Docks Co (1885) 16 QBD 597 at 600, 601. For the extended meaning of “vessel” in the 
Harbours, Docks and Piers Clauses Act 1847, ss. 28, 52, $3, see para. 501, note 3, post. 

Ibid., s. 25. This Act only applies where it is incorporated in local legislation: see para. 405, text 
and notes 3, 4, and para. 407, text and notes 2—4, ante. 


N 
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414. Harbour to be open to the public. Upon payment of the statutory 
rates!, and subject to the other statutory provisions, the harbour, dock or pier? 
is to be open to all persons for the shipping and unshipping* of goods® and the 
embarking and landing of passengers®. However, if a vessel is prevented from 
entering a harbour owing to the negligent act of another vessel so that the dock 
gates have to be closed, neither the harbour authority nor the owners of the 
negligent vessel is liable’. 


1 Le. upon payment of the rates (defined in para. 413, note 3, ante) made payable by the 
Harbours, Docks and Piers Clauses Act 1847 and the special Act (defined in para. 407, note 3, 
ante): see s. 33. As to rates and charges generally, see paras. 492 et seq., post. 
Le. subject to the other provisions of the special Act and the Harbours, Docks and Piers Clauses 
EE TVG FIO, e 
For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 
The undertakers are not entitled to impose conditions restricting the removal of fish from their 
premises to distant parts by motor vehicles and not by their own railway unless there is a valid 
byelaw under the Harbours, Docks and Piers Clauses Act 1847, s. 83 (as to which see para. 508, 
post), enabling them to do so: London and North Eastern Rly Co v British Trawlers’ Federation Ltd 
[1934] AC 279, HL. See also J. H. Pigott & Son v Docks and Inland Waterways Executive [1953] 
1 QB 338, [1953] 1 All ER 22. Cf. Great Central Rly Co v North-Eastern Steam Fishing Co Ltd 
(1906) 22 TLR 520; London and North-Eastern Rly Co v J. W. Chester & Son (1932) 147 LT 308. 
For the meaning of “goods”, see para. 412, note 2, ante. 
Harbours, Docks and Piers Clauses Act 1847, s. 33. The Act of 1847 only applies where it is 
incorporated in local legislation: see para. 405, text and notes 3, 4, and para. 407, text and notes 
2-4, ante. On its true construction, s. 33 merely gives a right of access to the installations on 
the quay and does not deal with the right to use cranes: Garland and Flexman v Wisbech Corpn 
[1962] 1 QB 151, [1961] 3 All ER 342. The Harbours, Docks and Piers Clauses Act 1847, s. 33, 
does not preclude a harbour authority from entering into forward commitments on the use of 
berths, but the further ahead an inquiry is made, the more justification there will be for the 
authority in declining an advance reservation: Thoresen v Weymouth Portland Borough Council 
(1977) 28th January (unreported). As to the freedom of, and access to, harbours generally, see 
paras. 403, 404, ante. See also para. 420, post. 
7 Anglo-Algerian SS Co Ltd v Houlder Line Ltd [1908] 1 KB 659. The claim might not fail where 
the negligent act results in the obstruction of a public navigable channel giving access to the 
harbour: Anglo-Algerian SS Co Ltd v Houlder Line Ltd, supra, at 665, 666 per Walton J. 
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(3) AUTHORISATION AND CONSTRUCTION 
PROVISIONAL ORDE®. 


415. Power to apply for a provisional order. Any person! who desires to 
construct certain works?, or to levy rates at any existing or new works, may, 
provided that the estimated expenditure upon any proposed works does not 
exceed £100,000, apply by memorial to the Minister of Transport? or, in the 
case of a fishery harbour‘, to the Minister of Agriculture, Fisheries and Food?, to 
grant a provisional order®. No application for a provisional order made after 
30th September 1964 may be entertained by the minister in a case where he is 
satisfied that the objects to be achieved by the order could be achieved by a 
harbour revision or empowerment order’ or by a harbour revision and harbour 
empowerment order combined’. No provisional order, except one relating to 
the levying and recovery of rates only, may be made without the prior consent 
in writing of the Crown Estate Commissioners’. There are savings for Her 
Majesty in right of her Crown?°, in right of her Duchy or County Palatine of 
Lancaster!’ and in right of the Duchy of Cornwall or the Duke of Cornwall!!. 
There are also savings as regards rights acquired by royal charter, prescription 
and local Acts!?, and in respect of the Port of London, the River Thames and 
other specified ports and rivers!?, 

The persons whose names are subscribed to the memorial are deemed to be 
the promoters!*. The minister may require and take security from the promoters 
for the payment of all costs, charges and expenses necessarily incurred by him in 
relation to the provisional order!*. The costs are a debt due to the Crown from 
the promoters and are recoverable by action in any court of law of competent 
jurisdiction'. 


1 “Person” or “persons”, in the General Pier and Harbour Act 1861, unless there is something 
repugnant in the subject or context, includes companies, corporations, commissioners, trustees, 
undertakers, conservators or individuals: s. 2. 

Le. any works under the General Pier and Harbour Act 1861: see s. 3. “Works”, unless there is 
something repugnant in the subject or context, includes in this context any pier, harbour, quay, 
wharf, jetty or excavation, whether complete or incomplete, on or near the shore of the sea, or 
of any creek, bay, arm of the sea or communicating navigable river: s. 2. 

3 This provision, as originally enacted, referred to the Board of Trade. As to the devolution of 
certain functions of the board on the Minister of Transport, see para. 432, post. 

4 For the meaning of “fishery harbour”, see para. 401, text and notes 11—14, ante. 

s In relation to any fishery harbour, the powers of the Board of Trade under the General Pier 
and Harbour Act 1861, and, subject to exceptions, the Acts amending it, were to be exercisable 
by the Board of Agriculture and Fisheries and references to the Board of Trade were to be 
construed accordingly: see the Fishery Harbours Act 1915, s. 2. As to the devolution of the 
functions of the Board of Agriculture and Fisheries on the Minister of Agriculture, Fisheries 
and Food, see para. 434, post. 

6 General Pier and Harbour Act 1861, s. 3. As to the procedure on the application and as to the 
granting of the order, see para. 417, post. 

7 As to harbour revision orders, see paras. 478 et seq., post; and as to harbour empowerment 
orders, see paras. 421 et seq., post. 

8 Harbours Act 1964, s. 17 (3). In view of this provision, and in view of the maximum limit of 
£ 100,000 on expenditure, provisional orders are now of very limited application. 

9 General Pier and Harbour Act 1861, s. 10. This provision, as originally enacted, required the 
consent of the Commissioners of Woods, Forests and Land Revenues: see s. 10. As to the 
devolution of their functions upon the Crown Estate Commissioners, see CONSTITUTIONAL 
LAW, vol. 8, para. 1470. 

WO) Seele & Mi. 
ie See ibid., s. 12. 
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12 See ibid., s. 14, and para. 417, note 15, post. As to the creation of ports and harbours generally, 
see para. 406, ante. 

1H See cleiel es Tee 

14 Ibid.,s. 4. 


416. Purposes for which a provisional order may be made. A provisional 
order! may (1) provide for the election or appointment of commissioners as 
undertakers of the works? and incorporate them into a body corporate; (2) 
empower the undertakers to make and alter management byelaws; (3) empower 
them to acquire land; (4) empower them to levy rates at the works and apply 
those rates; (5) empower them to borrow on mortgage or bond; and (6) 
incorporate various Clauses Acts?. It may also empower the undertakers to 
construct the works*. In relation to fishery harbours, an order may also 
constitute one harbour authority for two or more harbours and, with the 
consent of the authority, may abolish a harbour authority®. 


1 Le. a provisional order under the General Pier and Harbour Act 1861: see para. 415, ante. 

2 For the meaning of “works”, see para. 415, note 2, ante. 

3 See the General Pier and Harbour Act 1861, s. 15. The Acts which may be incorporated in 
relation to a harbour in England and Wales are the Companies Clauses Consolidation Act 1845 
(see COMPANIES, vol. 7, paras. 1578 et seq.), Lands Clauses Consolidation Act 1845 (see 
COMPULSORY ACQUISITION, vol. 8, paras. 38 et seq.) and the Commissioners Clauses Act 1847: 
see the General Pier and Harbour Act 1861, s. 15. In addition, the Harbours, Docks and Piers 
Clauses Act 1847 is incorporated with every provisional order: see the General Pier and 
Harbour Act 1861 Amendment Act 1862, s. 19; and see para. 405, text and notes 3, 4, and para. 
407, text and notes 2-4, ante. 

4 This power is not expressly stated but it is implicit in the General Pier and Harbour Act 1861, 
s. 3 (see para. 415, text and notes 1-6, ante), and the General Pier and Harbour Act 1861 
Amendment Act 1862, ss. 7-12 (see para. 418, post). 

s For the meaning of “fishery harbour”, see para. 401, text and notes 11-14, ante. 

6 See the Fishery Harbours Act 1915, s. 2 (5). This power must not prejudice the rights of a 
creditor without his consent: s. 2 ($). The purposes for which byelaws may be made under the 
Harbours, Docks and Piers Clauses Act 1847 (as to which see paras. 508 et seq., post) are 
extended to the prevention of obstruction or injury to the harbour under the control of the 
harbour authority: see the Fishery Harbours Act 1915, s. 2 (6). 


417. Procedure on application for an order. Any persons! intending to 
apply to the Minister of Transport? for a provisional order? relating to a pier or 
harbour must publish notice of their intention in the prescribed manner? and 
deposit specified documents”. In the case of fishery harbours®, the Minister of 
Agriculture, Fisheries and Food prescribes the manner in which notice of the 
application is to be published’. 

After such inquiries as the Minister of Transport thinks expedient, and after 
the consent of the Crown Estate Commissioners® and other necessary parties has 
been obtained and certified to the minister, he may make and settle the 
provisional order”. The order must specify who are to be the undertakers of the 
works!°, It must be deposited with the proper officer of the council for the 
county in which the works are to be situated, and notice of the deposit must be 
advertised!!. A bill must then be introduced for the purpose of obtaining an Act 
confirming the order!?. The Act is deemed to be a public general Act!%. If a 


Paras. 417, 418 Vol. 36: Ports and Harbours 246 


petition is presented against the provisional order, the bill may be referred to a 
select committee!4. The provisional order, when duly confirmed by Parliament, 
has full force and effect notwithstanding any local or special Act to the contrary, 
provided the necessary consents have been obtained??. Special provisions apply 
for the confirmation of provisional orders relating to fishery harbours’®. 


1 For the meaning of “persons”, see para. 415, note 1, ante, and note s, infra. 

2 This provision, as originally enacted, referred to the Board of Trade. As to the devolution of 
certain functions of the board on the Minister of Transport, see para. 432, post. 

3 As to provisional orders and the purposes for which they may be made, see paras. 415, 416, 
ante. 

4 As to the procedure prescribed for such advertisement, see the General Pier and Harbour Act 
1861 Amendment Act 1862, s. 3, Sch. (B), Part I. 

5 See ibid., ss. 3, 4, Sch. (B), Parts I, II. The General Pier and Harbour Act 1861 and the General 
Pier and Harbour Act 1861 Amendment Act 1862 are to be read, so far as may be, as one Act: 
s. 1. As to the effect of a provision that Acts are to be read as one, see Phillips v Parnaby [1934] 
2 KB 299 at 302, DC, and STATUTES: 

6 For the meaning of “fishery harbour”, see para. 401, text and notes 11-14, ante. 

7 See the Fishery Harbours Act 1915, s. 2. 

8 This provision, as originally enacted, referred to the Commissioners of Woods, Forests and 
Land Revenues. As to the devolution of their functions on the Crown Estate Commissioners, 
see CONSTITUTIONAL LAW, vol. 8, para. 1470. 

9 General Pier and Harbour Act 1861, s. 15. 

10 Ibid., s. 15. 

11 See ibid., s. 16; Local Government Act 1933, s. 101 (repealed); Local Government Act 1972, 
s. 251 (1), Sch. 29, para. 4 (1) (a). For the meaning of “proper officer”, see para. 409, note 8, 
ante. As to the inspection of documents deposited with the proper officer, see para. 409, note 
10, ante. 

12 General Pier and Harbour Act 1861, s. 16. Until confirmation no provisional order has any 
effect: s. 16. See further PARLIAMENT, vol. 34, paras. 1401 et seq. 

13 Ibid., s. 16. Although provisional order confirmation Acts are deemed to be public general 
Acts, they are of local application only and are not noted in this work. For an example, see the 
Pier and Harbour Order (Great Yarmouth Port and Harbour) Confirmation Act 1962. 

14 See the General Pier and Harbour Act 1861, s. 17. See also PARLIAMENT, vol. 34, para. 1403. 

15 General Pier and Harbour Act 1861 Amendment Act 1862, s. 25. The minister may not make 
any provisional order taking away or abridging any right, power, jurisdiction or authority 
given or reserved to any person or corporation by any local or special Act of Parliament, 
without the consent in writing of any such person or corporation: s. 25. As to the other 
consents and savings, see para. 415, text and notes 9-14, ante. As to the minister’s power to 
impose terms and conditions upon the taking effect of the order, see s. 26. 

16 See the Fishery Harbours Act 1915, s. 2. 


418. Ministers’ powers as to the approval of works etc. Before commenc- 
ing the construction of any part of the works! authorised by a provisional 
order’, the undertakers must deposit at the Department of Trade? working 
drawings of the whole works for the approval of the Secretary of State for 
Trade*. The works may not be constructed otherwise than in accordance with 
the approval; nor may they be altered or extended without approval. During 
construction the undertakers must, at their own expense, exhibit such lights for 
the guidance of vessels® as the Secretary of State requires or approves, and if the 
undertakers refuse or neglect to comply with this provision they are guilty of an 
offence and are liable to a penalty not exceeding £257. 

The authorised works must be completed within five years of the passing of 
the confirmation Act® or as directed by the provisional order?. After the 
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permitted period has: expired, the powers given by the provisional order for 
executing the works cease, except as to any completed part of the works?0. 

The Secretary of State may at any time cause a local survey and examination 
to be made at the expense of the undertakers!!. If any authorised work is 
abandoned or allowed to fall into disuse or decay, the Secretary of State may, if 
he thinks fit, at the undertakers’ expense either repair and restore the work or 
any part of it, or abate and remove it or any part of it and restore the site!2. 

Most of the foregoing functions are exercisable by the Minister of Agricul- 
ture, Fisheries and Food, so far as they relate to fishery harbours!9. 


For the meaning of “works”, see para. 415, note 2, ante. 

As to provisional orders, see paras. 415-417, ante. 

This provision, as originally enacted, referred to the Admiralty. As to the devolution of 
functions of the Admiralty on the Secretary of State for Trade and the Department of Trade, 
see para. 436, post. 

4 General Pier and Harbour Act 1861 Amendment Act 1862, s.7. A pier which is not 
constructed in accordance with the provisional order is a nuisance: Liverpool and North Wales 
SS Co Ltd v Mersey Trading Co Ltd [1908] 2 Ch 460 at 473, per Neville J; affd. without 
deciding this point [1909] 1 Ch 209, CA. 

5 General Pier and Harbour Act 1861 Amendment Act 1862, s. 7. If any work is commenced, 
constructed, altered or extended contrary to s. 7, the Secretary of State may, at the 
undertakers’ expense, abate and remove it, or any part of it, and restore the site: s. 7. 

6 References in the General Pier and Harbour Act 1861 and in the General Pier and Harbour Act 
1861 Amendment Act 1862, in whatever terms, to ships, vessels or boats or activities or places 
connected with them include references to hovercraft or activities or places connected with 

‘hovercraft: Hovercraft (Application of Enactments) Order 1972, S.I. 1972 No. 971, art. 4, Sch. 
i, Pare AN, Goll, ate 

7 General Pier and Harbour Act 1861 Amendment Act 1862, s. 11; Criminal Law Act 1977, s. 31 
(6). This is recoverable summarily: see the General Pier and Harbour Act 1861 Amendment 
Act 1862, s. 19; Harbours, Docks and Piers Clauses Act 1847, s. 92 (incorporating the Railways 
Clauses Consolidation Act 1845, ss. 140-159, as to which see RAILWAYS). 

8 As to the necessity for a confirmation Act, see para. 417, ante. 

9 See the General Pier and Harbour Act 1861 Amendment Act 1862, s. 12. 

ma loma, S. 12. 

mi Monal. $e e 

12 Ibid., s. 8. Expenses with costs are recoverable from the undertakers as a debt to the Crown, or 

as a penalty: s. 10 

13 See the Fishery Harbours Act 1915, s. 2. This provision does not affect the operation, in 
relation to works wholly or partly below high water mark of ordinary spring tides, of the 
General Pier and Harbour Act 1861 Amendment Act 1862, ss. 7-11 (see the text and notes 
1-12, supra): Sea Fish Industry Act 1951, s. 21 (4) (a). 
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419. Financial assistance for works authorised by provisional order. The 
council of any rating authority! may be empowered to assist financially any 
public body? authorised by a provisional order? to raise a loan for the 
construction of works* in the council’s area, if it thinks it expedient for the 
inhabitants of the area’. The council may be empowered to provide such 
assistance by charging any fund or rate under its control, or by guaranteeing the 
principal and interest of the loan, or by borrowing the required sum and 
advancing it to the public body, or partly in one way and partly in another, or 
in any other manner provided by the order®. 

1 As to the construction of references to a rating authority, see the Public Works Loans Act 


1882, s. 7 (1); Public Works Loans Act 1887, s. 4; Local Government Act 1972, ss. 1, 179; and 
RATING. 
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2 “Public body” means any rating authority, or any commissioners or trustees Or other body or 
person who manage or undertake the works without any view to the payment of any dividend 
or profits out of the revenue from such works: Public Works Loans Act TENA. Se 7 

3 As to provisional orders, see paras. 415-418, ante. 

4 For the meaning of “works”, see para. 415, note 2, ante. at l 

s Public Works Loans Act 1882, s. 7 (1). As to the prior submission to the Minister of Transport 

` (as successor to the Board of Trade: sce para. 432, post) of a statement of the proposal, see s. 7 
(4). As to the general borrowing powers of harbour authorities, see para. 425, post. As to 
financial assistance for providing harbours to promote the fishing industry, see para. 431, post. 

6 See ibid., s. 7 (1). As to the procedural requirements for the necessary council resolution, see 
s. 7 (2). As to the requirement that provision for repayment etc. must be made in the order, see 
s. 7 (3). As to the general power of local authorities to make loans to harbour authorities, see 
para. 430, post. 


420. Pier or harbour constructed under provisional order to be open to 
the public. A pier or harbour to which a provisional order! relates, and its 
approaches, are to be open to all persons? for the shipping and unshipping of 
goods and the embarking and landing of passengers, on payment of the rates 
made payable under the order and subject to the relevant statutory provisions?. 

Where the undertakers are a company incorporated by provisional order for 
the purposes of the undertaking, the Minister of Transport‘, or, in the case of 
fishery harbours, the Minister of Agriculture, Fisheries and Food®, has power to 
require the company to reduce its rates if it appears to the minister that the 
annual profits exceed a specified amount®. Non-compliance with such a 
requirement incurs a penalty’. 


1 As to provisional orders, see paras. 415-419, ante. 

2 For the meaning of “person”, see para. 415, note 1, ante; and see para. 417, note $, ante. 

3 See the General Pier and Harbour Act 1861 Amendment Act 1862, s. 13. The relevant 
statutory provisions are those of the General Pier and Harbour Act 1861, the provisional order 
and the General Pier and Harbour Act 1861 Amendment Act 1862: see s. 13. The persons 
having this right and their passengers must have unobstructed ingress, passage and egress into, 
along, through and out of the pier, harbour and approaches: s. 13. A similar provision applies 
to works authorised by a special Act which incorporates the Harbours, Docks and Piers Clauses 
Act 1847: see para. 414, ante. 

4 This provision, as originally enacted, referred to the Board of Trade: see the General Pier and 
Harbour Act 1861 Amendment Act 1862, s. 14. As to the devolution of functions of the board 
on the Minister of Transport, see para. 432, post. 

5 See the Fishery Harbours Act 1915, s. 2. The powers of the Minister of Agriculture, Fisheries 
and Food to act under this provision in substitution for the Minister of Transport apply if the 
undertakers are concerned only with a fishery harbour or harbours but not otherwise: Sea Fish 
Industry Act 1951, s. 21 (4) (b). As to fishery harbours, see para. 401, text and notes 11—14, 
ante. As to the Minister of Agriculture, Fisheries and Food, and the devolution on the 
Secretary of State of his functions in relation to fishery harbours in Wales, see para. 434, post. 

6 See the General Pier and Harbour Act 1861 Amendment Act 1862, s. 14. The specified amount 
is IO per cent per annum on the nominal value of the shares on the average of the preceding 
three years: s. 14. If the profits subsequently fall below 10 per cent, the company may with the 
munister's sanction raise the rates to an amount not exceeding that authorised by the provisional 
order: s. 14. As to the effect of the Harbours Act 1964, s. 26, on statutory provisions limiting 
the discretion of harbour authorities as to charges, see para. 492, post. As to the revision of 
charges at harbours and fishery harbours generally, see paras. 497, 499, post. 

7 The penalty is not to exceed £50 for every day of non-compliance: see the General Pier and 
Harbour Act 1861 Amendment Act 1862, s. 14, and see para. 418, note 7, ante. 
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(4) AUTHORISATION BY HARBOUR 
EMPOWERMENT ORDER 


421. Power to apply for a harbour empowerment order. Where a person! 
desires to secure the achievement of any of certain specified objects? but neither 
he nor any other person has powers?, or sufficient powers, to secure it, or to do 
so effectively, he may apply in writing to the Minister of Transport* for the 
minister to make an order, known as a “harbour empowerment order”5, 
conferring on the applicant, some other designated person or a body to be 
constituted for the purpose (as specified in the application), all such powers®. The 
objects in question are (1) the improvement, maintenance or management of a 
harbour’, whether natural or artificial, navigated by sea-going ships® (not being 
a fishery harbour?) or of a port, haven, estuary, tidal or other river or inland 
waterway so navigated (not being a fishery harbour or a marine work)!°; (2) the 
construction of an artificial harbour navigable by sea-going ships or an inland 
waterway so navigable, other than a harbour or waterway which, in the 
minister’s opinion, will on completion be a marine work!!; and (3) the 
construction, improvement, maintenance or management of a dock!” elsewhere 
than at a fishery harbour or of a wharf!? elsewhere than at such a harbour or 
work!+*. 

Where a person desires to secure the achievement of either or both of the 
following objects, namely (a) the improvement, maintenance or management of 
a fishery harbour!>, and (b) the construction, improvement, maintenance or 
management of a dock at a fishery harbour or a wharf at such a harbour!?, but 
neither he nor any other person has powers, or sufficient powers, to secure it, or 
to do so effectively, he may apply in writing to the Minister of Agriculture, 
Fisheries and Food for the minister to make a harbour empowerment order!”. 

The minister may not make the order unless he is satisfied that its making is 
desirable in the interests of facilitating the efficient and economic transport of 
goods'® or passengers by sea!”. In certain circumstances the minister making the 
order must not do so unless he is satisfied that compensation will be paid for loss 
of office or emoluments caused to any person in consequence of the order?0, 


1 “Person”, in any Act passed after 1889, includes a body of persons corporate or unincorporate: 

Interpretation Act 1978, ss. 5, 22 (1), Sch. 1, Sch. 2, para. 4 (1) (a). 

As to these objects, see infra. 

As to the necessity for authorisation, see para. 406, ante. As to the saving for private bills, see 

para. §11, note 8, post. 

4 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see the Harbours Act 1964, s. 57 (1). As to this minister, see para. 432, post. For 
the meaning of “writing”, see para. 441, note I, post. 

5 See ibid., s. 16 (4). As to the contents of harbour empowerment orders and the procedure for 
making them, see paras. 422, 423, post. 

6 Ibid., s. 16 (1). The powers include, in particular, power to acquire land compulsorily and to 
levy charges other than ship, passenger and goods dues: s. 16 (1). “Ship, passenger and goods 
dues” means, in relation to a harbour, charges (other than any exigible by virtue of s. 29) of 
any of the following kinds: (1) charges in respect of any ship for entering, using or leaving the 
harbour, including charges made on the ship in respect of marking or lighting the harbour; (2) 
charges for any passengers embarking or disembarking at the harbour (but not including 
charges in respect of any services rendered or facilities provided for them); and (3) charges in 
respect of goods brought into, taken out of, or carried through the harbour by ship (but not 
including charges in respect of work performed, services rendered or facilities provided in 
respect of goods so brought, taken or carried): s. $7 (1). For the meaning of “goods”, see note 
18, infra. 


wh 
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7 For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

8 “Ship”, where used as a noun, includes every description of vessel used in navigation, seaplanes 
on the surface of the water and hovercraft within the meaning of the Hovercraft Act 1968: 
Harbours Act 1964, s. $7 (1); Hovercraft Act 1968, s. 3, Schedule, para. 5. “Hovercraft”, in the 
Hovercraft Act 1968, means a vehicle which is designed to be supported when in motion 
wholly or partly by air expelled from the vehicle to form a cushion of which the boundartes 
include the ground, water or other surface beneath the vehicle: s. 4 (1). 

9 For the meaning of “fishery harbour”, see para. 401, text and notes 11—14, ante. 

10 Harbours Act 1964, s. 16 (1) (a). “Marine work” means a harbour, ferry or boatslip in Scotland 
(with certain exceptions) required principally for the fishing industry or, (in the remoter areas) 
required for the fishing or agricultural industries or for the maintenance of communications: 
sees. §7 (1); Transport Act 1968, s. 156 (2), Sch. 16, para. 8 (Gi), 

11 Harbours Act 1964, s. 16 (1) (b). 

12 “Dock” means, unless the context otherwise requires, a dock used by sea-going ships: ibid., 


SS 
13 For the meaning of ‘‘wharf”’, see para. 401, text and note 8, ante. 
14 Harbours Act 1964, s. 16 (1) (c). As to harbour revision orders and the objects for which they 


may be made, see paras. 478 et seq., post. 

1s Ibid., s. 16 (2) (a). 

16 Ibid., s. 16 (2) (b). 

17 Ibid., s. 16 (2). 

18 “Goods” includes fish, livestock and animals of all descriptions: ibid., s. $7 (1). 

19 Ibid., s. 16 (5). A harbour empowerment order may be made, notwithstanding s. 16 (5), if the 
minister is satisfied that the making of the order is desirable in the interests of securing the 
efficient operation of a depot for the sorting of goods which are to be loaded or have been 
unloaded in the harbour to which the order relates: see the Docks and Harbours Act 1966, s. 36 


(2). 


20 See para. 480, text and notes 10-15, post. 


422. Contents of a harbour empowerment order. A harbour empowerment 
order! may include all such provisions as appear to the minister? by whom it is 
made to be requisite for giving full effect to any provision included in the order? 
and any consequential or incidental provisions appearing to him to be requisite 
or expedient for the purposes of, or in connection with, the order*. The 
provisions may include penal provisions and provisions incorporating, with or 
without modifications, any provision of the Lands Clauses Acts? or any other 
enactment®. However, no penal provision of a harbour empowerment order 
may be so framed as to permit of a person’s being punished otherwise than on 
his conviction’. Nor may it permit, on his being summarily convicted, of the 
infliction on him of a penalty other than a fine or of the infliction on him of a 
fine exceeding the prescribed sum or, in the case of a purely summary offence, 
£1008. On his being convicted on indictment, it may not permit of the 
infliction on him of imprisonment, whether in addition to or in substitution for 
a fine, for a term exceeding six months?. 

Where a harbour empowerment order includes provision for the compulsory 
acquisition of land!°, there must, in the case of each parcel of land proposed to 
be acquired compulsorily, be annexed to the order a large-scale map!! on which 
the boundaries of that parcel are plainly delineated??. 

The fee simple of any ecclesiastical property! which is in abeyance is treated 
as vested in the Church Commissioners! for the purposes of an application for a 
harbour empowerment order, a harbour revision order!5 and an order control- 
ling the movement of ships!®, where a provision for the compulsory acquisition 
of that property is proposed to be included in the order'7. It is also treated as 
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vested in the Church Commissioners for the purpose of a compulsory 
acquisition of the property in pursuance of the compulsory acquisition provision 
included in the order!®. Where the provision for the compulsory acquisition of 
land is included in the order, the order must be so framed as to secure that if the 
land is ecclesiastical property at the time of the acquisition, any sum agreed upon 
or awarded for the acquisition of the fee simple of the land is paid to the Church 
Commissioners!?. The order must also be so framed that any sum to be paid by 
way of compensation for damage sustained by reason of severance2 or injury?! 
affecting land that is ecclesiastical property is paid to the commissioners?2. 

An interest in land in which there is a Crown or duchy interest? may be 
acquired compulsorily under the Harbours Act 1964 and a power in relation to 
land in which there is a Crown or duchy interest (other than a power to acquire 
land compulsorily) may be conferred by a harbour revision or empowerment 
order, subject in each case to the appropriate consent?*. 

There are savings in respect of the establishment and alteration of telegraphic 
limesa. 


1 As to harbour empowerment orders and the right to apply for them, see para. 421, ante. As to 
the procedure on application for an order, see para. 423, post. 

2 As to the ministers to whom application for a harbour empowerment order may be made, see 
para. 421, ante. 

3 Le. included in the order by virtue of the provisions of the Harbours Act 1964, s. 16 (1)—(5): 
sees. 16 (6), and para. 421, ante. 

4 Ibid., s. 16 (6). The order may include provision for the settlement by a court or otherwise of 
any dispute or other matter arising in connection with any of the other provisions of the order: 
Docks and Harbours Act 1966, s. 45. The power to include provision for the settlement of 
disputes may also be exercised in relation to a harbour revision order or a harbour 
reorganisation scheme: see s. 45. As to such orders and schemes, see paras. 478 et seq., 485 et 
seq., post. 

5 “The Lands Clauses Acts”, in any Act passed after 1889, means, in relation to England and 
Wales, the Lands Clauses Consolidation Act 1845 and the Lands Clauses Consolidation Acts 
Amendment Act 1860 and any Acts for the time being in force amending those Acts: 
Interpretation Act 1978, ss. $, 22 (1), Sch. 1, Sch. 2, para. 4. See generally COMPULSORY 
ACQUISITION, vol. 8, paras. 38 et seq. 

6 Harbours Act 1964, s. 16 (6). This power of inclusion is expressed to be without prejudice to 

the generality of the words expounded in the text to notes 1—4, supra: s. 16 (6). 

Ibid., s. 16 (6). 

Ibid., s. 16 (6); Criminal Law Act 1977, s. 28 (6). “The prescribed sum” means £1,000 or such 

sum as is for the time being substituted in this definition by an order in force under s. 61 (1): 

s. 28 (7). From the commencement of the Magistrates’ Courts Act 1980, s. 32, by order under 

s. 155 (7), “the prescribed sum” means £1,000 or such sum as is for the time being substituted 

by order under s. 143 (1): s. 32 (7), (9). No order prescribing a different sum had been made at 

the date at which this volume states the law. 
y Harbours Act 1964, s. 16 (6). 

10 As to compulsory acquisition generally, see COMPULSORY ACQUISITION, vol. 8, paras. I et seq. 

11 “Large-scale”, with reference to a map, means, unless the context otherwise requires, a scale 
not less than that of 25 inches to the mile: Harbours Act 1964, s. §7 (1). 

12 Ibid., s. 16 (7). Neither the Minister of Agriculture, Fisheries and Food nor the Minister of 
Transport may make a harbour empowerment order including provision authorising the 
compulsory acquisition of land unless it also includes provision for the payment of 
compensation in respect of the acquisition: s. 17 (2). 

13 “Ecclesiastical property”? means land belonging to an ecclesiastical benefice of the Church of 
England, or being or forming part of a church subject to the jurisdiction of the bishop of any 
diocese of the Church of England or the site of a church so subject, or being or forming part of 
a burial ground so subject: ibid., s. 49 (5). 

14 As to the Church Commissioners, see ECCLESIASTICAL LAW, vol. 14, paras. 363 et seq. 

15 As to harbour revision orders, see paras. 478 et seq., post. 
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16 Le. an order under the Harbours Act 1964, s. 20, as to which see paras. $11 et seq., post. 

17 Ibid., s. 49 (2). 

18 Ibid., s. 49 (2). In the case of such an acquisition any notice to treat is to be served accordingly: 
s. 49 (2). 

19 See ibid., s. 49 (3) (a). 

o As to severance depreciation, see COMPULSORY ACQUISITION, vol. 8, paras. 318 et seq. 

21 Le. severance or injury arising from the acquisition of land in pursuance of the provision for 
acquisition included in the order: see the Harbours Act 1964, s. 49 (3). As to compensation for 
injury from works, see COMPULSORY ACQUISITION, vol. 8, paras. 373 et seq. 

22 Ibid., s. 49 (3) (b). Any sum paid with reference to any land to the commissioners in pursuance 
of a provision in compliance with s. 49 (3) must, if the land is not consecrated, be applied by 
them for the purposes for which the proceeds of a sale by agreement of the fee simple of the 
land would be applicable under any enactment or Measure authorising such a sale or disposing 
of the proceeds of such a sale: s. 49 (4). If the land is consecrated, the sum must be applied by 
them in such manner as they may determine: s. 49 (4). For the meaning of “land”, see para. 
408, note 2, ante. 

23 “Crown or duchy interest” means an interest belonging to Her Majesty in right of the Crown 
or of the Duchy of Lancaster, or to the Duchy of Cornwall, or belonging to a government 
department or held in trust for Her Majesty for the purposes of a government department: 
ias a (Or 

24 Ibid., s. 52 (1). The consents required are those of the appropriate authority as defined in the 
Town and Country Planning Act 1971, s. 266 (7) (see TOWN AND COUNTRY PLANNING): 
Harbours Act 1964, s. 52 (2); Town and Country Planning Act 1971, s. 291, Sala Eo 

25 The references in the Telegraph Act 1878, ss. 6, 7 (which provide for the establishment and 
alteration of telegraphic lines), to an Act of Parliament passed after ist January 1878 are to be 
construed as including references to a harbour revision order and to a harbour empowerment 
order: Harbours Act 1964, s. $3. 


423. Procedure on application for a harbour empowerment order. An 
application for a harbour empowerment order! must be accompanied by not less 
than six copies of a draft of the proposed order and not less than six copies of 
any map or maps which, if the order is made in the form of the draft, will be 
required to be annexed to it?. Where the application is duly made to the 
Minister of Transport, or if appropriate to the Minister of Agriculture, Fisheries 
and Food‘, the minister must take it into consideration and give notice to the 
applicant of his decision either that he refuses the application or that it is to be 
allowed to proceed?. 

Where the latter notice is given®, compliance with the following require- 
ments’ is a condition precedent to the taking by the minister of further steps in 
the matter of the application: (1) notice of the application must be published by 
the applicant in the prescribed manner®; (2) if provision is proposed to be 
included in the order authorising the compulsory acquisition of land”, there 
must, in the case of each parcel of land the compulsory acquisition of which is 
proposed to be authorised, be served by the applicant on every owner, lessee and 
occupier of that parcel (except a tenant for a month or any period less than a 
month) a notice containing the required particulars*0; (3) if the minister requires, 
there must, on any person specified by him, be served by the applicant a copy of 
the draft orderi! and a notice stating that the application has been made to the 
minister for the making of the order!*. The notice must also state that if the 
person desires to object to the application, he should do so to the minister in 
writing, stating the grounds of his objection, before the expiration of the period 
of forty-two days from the date on which the notice is served on him!3. 

Where the proper notices!* have been published** and all the required persons 
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properly served'®, and the time for objection!” has elapsed, the Minister of 
Transport, where application has been made to him, must, if no objections were 
duly made to him or if all objections duly made have been withdrawn, refer the 
draft order to the National Ports Council!® for consideration and report, unless 
he decides that the application should not proceed further. The Minister of 
Agriculture, Fisheries and Food, where application has been made to him, may, 
unless he decides not to make the order, make it in the form of the draft 
submitted or, subject to certain restrictions?°, in that form but subject to such 
modifications as he thinks fit?!. 

If objections to the application were duly made and have not been 
withdrawn, the minister, unless he decides that the application is not to proceed 
further, must generally cause an inquiry to be held?? with respect to the 
objection?3. Where the objection relates to the inclusion in the draft order of a 
provision authorising the compulsory acquisition of a parcel of land, he must 
either cause an inquiry to be held with respect to the objection or afford to the 
objector an opportunity of appearing before and being heard by a person 
appointed by the minister for the purpose?*. When these requirements have been 
complied with, the Minister of Transport, in the case of an application to him, 
must, unless he decides that the application must not proceed further, refer to the 
council, for consideration and report, the draft order, the objections so made and 
not withdrawn, and the reports of any person who held an inquiry and any 
person appointed for the purpose of hearing an objector?5. Reference to the 
council is not required in the case of an application to the Minister of 
Agriculture, Fisheries and Food, who must instead consider the objections so 
made and not withdrawn and the reports of any person who held an inquiry and 
any person appointed to hear an objector??. Having done so, the minister, unless 
he decides not to make the order, may make the order applied for in the form of 
the draft submitted to him or, subject to the prescribed restrictions?’, in that 
form but subject to such modifications as he thinks fit?®. 


1 As to harbour empowerment orders and the power to apply for them, see para. 421, ante. As 

to their contents, see para. 422, ante. 

See the Harbours Act 1964, s. 17 (1) (g), (h); Sch. 3, paras. 1, 14 (2), 15 (2). 

The application must be made to the Minister of Transport, except when it relates to a fishery 

harbour: see para. 421, ante. 

4 As to the cases relating to fishery harbours in which application must be made to the Minister 
of Agriculture, Fisheries and Food, see para. 421, text and notes 15-17, ante. 

5 See the Harbours Act 1964, Sch. 3, paras. 2, 14 (2), 15 (2). The permission to proceed is, 
however, without prejudice to a subsequent refusal: Sch. 3, para. 2. T 

6 Le. where a notice is given under ibid., Sch. 3, para. 2, that the application is to be allowed to 
proceed: Sch. 3, para. 3. 

7 Le. compliance with the requirement in head (1) and with such of the requirements in heads (2) 
and (3) as is appropriate: ibid., Sch. 3, para. 3. 

8 See ibid., Sch. 3, para. 3 (a). The procedure for publication of notice is the same as that 
prescribed for a harbour revision order: see para. 481, text and notes 7—10, post. 

9 For the meaning of “land”, see para. 408, note 2, ante. 

10 Harbours Act 1964, Sch. 3, para. 3 (b). For the meaning of “owner”, see para. 486, note 10, 
post. As to the service of notices, see para. 487, post. As to the reckoning of periods, see note 
13, infra. The notice served under Sch. 3, para. 3 (b), must state that application has been made 
to the minister for the making of the order with the inclusion in it of a provision authorising 
the compulsory acquisition of that parcel (describing it), naming a place where a copy of the 
draft of the proposed order and a copy on the same scale of the map that accompanied the 
application on which the boundaries of that parcel are delineated may be seen at all reasonable 
hours, and stating that if the person served desires to object to the application so far as regards 
the inclusion in the order of provision authorising the compulsory acquisition of that parcel, he 
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should do so to the minister in writing, stating the grounds of his objection, before the expiry 

of the period of forty-two days from the date of service of the notice on him: Sch. 3, paras. 3 

(b), 14 (2), 15 (2). 

The copy of the draft order must be served with a copy of any map or maps with which the 

application for the order was accompanied: ibid., Sch. 3, paras. 3 (c), 14 Hp LS ae 

i Moral, Seer, de jones. y (©) WAG), 1 (E). 

13 Ibid., Sch. 3, paras. 3 (c), 14 (3), 15 (3). For the purposes of the Harbours Act 1964, in 
reckoning any period which is expressed in the Act, or in an order made under it, to be a 
period from a given date, that date is to be excluded: s. 50. 

14 Le. notices concerning an application for the making of a harbour empowerment order: see 
ibid., Sch. 3, paras. 4 (1), 14 (3), 15 (3). 4 

15 Le. published under ibid., Sch. 3, para. 3: see the text and notes 6—13, supra. 

16 Le. where all persons required under ibid., Sch. 3, para. 3, to be served in the case of the 
application with notices and other documents have been properly served with them: Sch. 3, 

ara. 4 (1). 

ny Le the time for the due making to the minister of objection to the application: ibid., Sch. 3, 
paras. 4 (1), 14 (2). 

18 Asto the National Ports Council, see paras. 439 et seq., post. 

19 Harbours Act 1964, Sch. 3, paras. 4 (1), (2), 14 (2). 

20 le. subject to the restrictions in ibid., Sch. 3, paras. 4 (6), 6, as to which see para. 424, text and 
notes 7—15, post. 

21 Ibid., Sch. 3, paras. 4 (2), 15 (2), (4). See further para. 424, post. 

22 He need not cause an inquiry to be held if he is of the opinion that it is frivolous or too trivial 
to warrant holding an inquiry with respect to it (ibid., Sch. 3, para. 4 (3) (b)), and special 
provisions apply to compulsory acquisition (see the text and note 24, infra). Moreover the 
minister may disregard for the purposes of Sch. 3, para. 4, an objection to the application unless 
it states the grounds on which it is made: Sch. 3, paras. 4 (7), 14 (2), 15 (2). He may also for the 
same purposes disregard such an objection so far as regards the inclusion in the draft order of a 
provision authorising the compulsory acquisition of land, if he is satisfied that the objection 
relates exclusively to matters which can be dealt with by the tribunal by whom compensation 
for the acquisition is to be assessed in default of agreement: Sch. 3, para. 4 (7). As to inquiries, 
see para. 550, post. As to the determination of compensation by the Lands Tribunal, see 
COMPULSORY ACQUISITION, vol. 8, paras. 223 et seq. 

23 Ibid., Sch. 3, paras. 4 (3) (b), 14 (2), 15 (2). 

24 Ibid., Sch. 3, paras. 4 (3) (a), 14 (2), 15 (2). Where an objector avails himself of an opportunity 
of being heard under this provision, the minister must afford to the applicant, and to any other 
person to whom it appears to the minister expedient to afford it, an opportunity of being heard 
on the same occasion: Sch. 3, paras. 4 (4), 14 (2), 15 (2). As to the costs of the hearing, see para. 
$50, text and note 9, post. 

25 Ibid., Sch. 3, para. 4 (3). 

26 See ibid., Sch. 3, paras. 4 (3), 15 (5). 

27 See note 20, supra. 

28 Harbours Act 1964, Sch. 3, paras. 4 (3), 15 (5). See further para. 424, post. As to the limitation 
on the right to challenge the order, see para. 490, post. 
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424. The minister’s powers on an application for a harbour empower- 
ment order. Where, in pursuance of a reference to the National Ports Council’, 
the council has reported to the Minister of Transport?, he must consider its 
report and the documents reported on3. Unless he decides not to make the 
order, he may then make the harbour empowerment order applied for in the 
form of the draft submitted to him or in that form but subject to prescribed 
restrictions? and subject to such modifications as he thinks fit5. Where the 
Minister of Transport, or, in the case of an application to him, the Minister of 
Agriculture, Fisheries and Food®, proposes to make the order applied for with 
modifications which appear to him substantially to affect the character of the 
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order as applied for, he must take such steps as appear to him to be sufficient and 
reasonably practicable for informing the applicant and other persons likely to be 
concerned and may not make the order until such period for consideration of, 
and comment upon, the proposed modifications by the applicant and those other 
persons as he thinks reasonable has elapsed’. Nor may he so make the order as to 
authorise the compulsory acquisition of any land that was not described in the . 
draft submitted to him as being land subject to be acquired compulsorily, unless 
all persons interested consent®. 

Where application is made to the minister for a harbour empowerment order 
which includes provision authorising the compulsory acquisition of land? which 
includes land which has been acquired by statutory undertakers! for the 
purposes of their undertaking, then if, on a representation duly made to the 
appropriate minister'! before the expiration of the period of forty-two days 
from the date of the first local advertisement’? of notice that the application has 
been made, that minister is satisfied that any of the land is used for the purposes 
of the carrying on of their undertaking or that an interest in any of the land is 
held for those purposes, the order generally may not be so made as to authorise 
the acquisition of any such land'?* However, the order may authorise the 
acquisition of land as to which the minister is satisfied that its nature and 
situation are such that it can be acquired and not replaced without serious 
detriment to the carrying on of the undertaking, or that, if acquired, it can be 
replaced without such detriment by other land belonging to, or available for 
acquisition by, the undertakers'*. In either case the minister must certify 
accordingly!S. 

So soon as may be after a harbour empowerment order has been made, the 
applicant for it must publish by Gazette and local advertisement! a notice 
stating that the order has been made and naming a place where a copy of it may 
be inspected at all reasonable hours!'”. He must also serve a copy of the order on 
each person on whom a copy of the draft of the order as submitted to the 
minister was served?®: 

The order is made by statutory instrument!®, and is subject to special 
parliamentary procedure?%. There is a statutory limitation on the right to 
challenge a harbour empowerment order??. 


1 Le. in pursuance of a reference to the National Ports Council under the Harbours Act 1964, 
Sch. 3, para. 4 (3), (4): see para. 423, text and notes 18, 19, 25, ante. 

2 This provision, as originally enacted, referred to the minister, defined as the Minister of 

Transport: see ibid., s. 57 (1). As to this minister, see para. 432, post. 

Ibid., s. 17 (1) (g), Sch. 3, paras. 4 (5), 14 (2). As to the previous stages of procedure, see para. 

423, ante. 

4 As to the prescribed restrictions, see the text and notes 6-8, 9—15, infra. 

s Harbours Act 1964, Sch. 3, paras. 4 (5), 14 (2). As to the power to apply for a harbour 
empowerment order, and as to its contents, see paras. 421, 422, ante. 

6 As to the circumstances in which application must be made to the Minister of Agriculture, 
Fisheries and Food, see para. 421, text and notes 15-17, ante. 

7 Harbours Act 1964, s. 17 (1) (h), Sch. 3, paras. 4 (6), 14 (2), 15 (2). 

8 Ibid., Sch. 3, paras. 4 (6), 14 (2), 15 (2). 

9 For the meaning of “land”, see para. 408, note 2, ante. As to the contents of a harbour 
empowerment order generally, see para. 422, ante. As to the inclusion of provisions concerning 
the compulsory acquisition of land, see para. 422, text and notes 5, 10-24, ante, and para. 423, 
text and notes 9, I0, 24, ante. 

10 “Statutory undertakers’ means any person authorised by an Act (whether public general or 
local) or by any order or scheme made under or confirmed by an Act to carry on any of the 
following undertakings: (1) a railway, light railway, tramway or road transport undertaking 


ta 
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II 


12 


13 
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15 
16 


(Harbours Act 1964, Sch. 3, para. 6 (2) (a)); (2) an undertaking whose activities consist in (a) 
the maintenance of a canal; (b) the conservation or improvement of a river or other inland 
navigation; (c) the improvement, maintenance or management of a harbour (whether natural 
or artificial), port, haven or estuary, a dock (whether used by sea-going ships or not) or a 
wharf, quay, pier, jetty or other place at which ships (whether sea-going or not) can ship or 
unship goods or embark or disembark passengers; or (d) the provision or maintenance of a 
lighthouse (Sch. 3, para. 6 (2) (b) (i)—(iv)); or (3) an undertaking for the supply of electricity, 
gas, hydraulic power or water (Sch. 3, para. 6 (2) (c)). The Post Office and the Civil Aviation 
Authority are deemed to be statutory undertakers for this purpose: Post Office Act 1969, s. 76, 
Sch. 4, para. 93 (1); Civil Aviation Act 1971, s. 18 (1), Sch. s, para. s (t). 

“The appropriate minister” means, for the purposes of the Harbours Act 1964, Schs. 3, $: (1) in 
relation to lighthouse undertakings, the Secretary of State for Trade; (2) in relation to an 
undertaking whose activities consist in the improvement, maintenance or management of a 
fishery harbour, the Minister of Agriculture, Fisheries and Food, or, in relation to Wales, the 
Secretary of State; (3) in any other case, except that of the Post Office, the Secretary of State: 
Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681, art. s (1), (3), Sch. 3, 
para. 11 (3); Secretary of State (New Departments) Order 1974, S.I. 1974 No. 692, art. 2 (1), 
Sch. 1, Part III; Transfer of Functions (Wales )(No. 1) Order 1978, S.I. 1978 No. 272, art. 2 (2) 
(@) Sch. 1. 

As to the reckoning of periods, see para. 423, note 13, ante. “First local advertisement”, except 
where the context otherwise requires, means, in relation to the publication of a notice as 
respects a harbour or group of harbours, the first publication of the notice in a local newspaper 
circulating in the locality where the harbour or group is situate: Harbours Act 1964, s. 57 (1). 
Ibid., Sch. 3, paras. 6 (1) (a), (b), 14 (2), 15 (2). 

Ibid., Sch. 3, paras. 6 (1) (i), (11), 14 (2), 15 (2). 

IbrdsyScha3, paras ON a (E) Sa) 

“Gazette and local advertisement”, unless the context otherwise requires, means, in relation to 
an application, proposed order, order or scheme relating to a harbour or group of harbours in 
England or Wales, publication in the London Gazette and, in each of two successive weeks, in 
one or more local newspapers circulating in the locality where the harbour or group is situate: 
¡DISTA (E 

Ibid., Sch. 3, paras. § (a), 14 (2), 15 (2). If a map or maps is or are annexed to the order, the 
notice must also name the place where a copy of the map or maps may be inspected: Sch. 3, 
para. s (a). 

Le. served in accordance with ibid., Sch. 3, para. 3 (c) (see para. 423, text and notes 11-13, 
ante): Sch. 3, para. 5 (c). Ifa map or maps is or are annexed to the order, a copy of the map or 
maps must be served with the order: Sch. 3, para. § (c). 

Ibid., s. $4 (1): see para. 445, note 17, post. 

Ibid., s. 16 (8). As to special parliamentary procedure, see the Statutory Orders (Special 
Procedure) Act 1945, and PARLIAMENT, vol. 34, paras. 1405 et seq. Harbour empowerment 
orders, being of local application only, are not noted in this work, but see e.g. the British Steel 
Corporation (Porton Wharf) Empowerment Order 1972, S.I. 1973 No. 252. 

See para. 490, post. 


(s) BORROWING -AND FINANCIAL ASSISTANCE 


425. General borrowing power. The owner of a franchise port! or of a 
private harbour has unrestricted power to borrow, subject to any incapacity and 
to any restrictions imposed by the general law or by the charter constituting the 
port?. The borrowing powers of a statutory owner or authority depend in 
general upon the terms of the special Act?. However, the purposes for which a 
harbour authority*, not being one of the boards, may borrow money under 


any statutory provision include power to borrow for any of the following 
purposes: 
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Co) meeting any expenses properly chargeable to capital and incurred in 
connection with the proni an or improvement of assets in connection 
with any authorised activity®; 

(2) acquiring a business or undertaking or part of a business or undertaking in 
the exercise of statutory powers’; 

(3) subscribing for or acquiring any securities of a body corporate in the 
exercise of any such powers’. 


Moreover any owner of a harbour or harbour authority may borrow from 
the Public Works Loan Commissioners with the requisite consent?. The Minister 
of Transport may give assistance by way of loan to a harbour authority for 
various purposes! and may also make grants!*. Local authorities may make 
loans to harbour authorities!?; and the Minister of Agriculture, Fisheries and 
Food may give financial assistance for harbour works where such assistance 
promotes the maintenance or development of the fishing industry!3. 


1 As to franchise ports, see para. 406, ante. 

2 As to the application of the ultra vires principle to chartered corporations, see CORPORATIONS, 
VOMO, pard M332. 

As to the application of the ultra vires principle to statutory corporations, see CORPORATIONS, 
vol. 9, para. 1333. As to the necessity for authorisation by prescription, charter or statute, see 
para. 406, ante. As to the special Act, see para. 407, ante. 

4 For the meaning of “harbour authority”, see para. 408, note 1, ante. 

s “The boards”, in the Harbours Act 1964 and the Docks and Harbours Act 1966, means, unless 
the context otherwise requires, the British Transport Docks Board, the British Railways Board 
and the British Waterways Board and includes the National Freight Corporation, the Scottish 
Transport Group and any subsidiary within the meaning of the Transport Act 1968 of any of 
those boards or of the corporation or group: Harbours Act 1964, s. $7 (1); Docks and Harbours 
Act 1966, s. 50 (1); Transport Act 1968, s. 156 (2), Sch. 16, para. 8 (1). As to the British 
Transport Docks Board, see paras. 450-455, post. 

6 Le. any activity in which the authority has power to engage: see the Docks and Harbours Act 
1966, s. 39 (1) (a) 

7 Le. in the exercise of powers conferred by ibid., s. 37 (see para. $32, post), or any other 
statutory provision: see s. 39 (1) (b). 

8 Ibid., s. 39 (1) (c); and see para. 532, post. So much of any statutory provision of local 
application as limits the rate of interest at which a harbour authority may borrow money has 
ceased to have effect, including the Sea Fish Industry Act 1962, s. 28, which empowered the 
appropriate minister to authorise harbour authorities for fishery harbours and marine works to 
borrow money at a rate above that specified in any such provision: see the Docks and Harbours 
Act 1966, s. 39 (2). 

9 See para. 426, post. 

10 See paras. 427, 428, post. As to the Minister of Transport, see paras. 432, 433, post. 
11 See para. 429, post. 
12 See para. 430, post. 
13 See para. 431, post. 


mw 


426. Loans from the Public Works Loan Commissioners. The Public 
Works Loan Commissioners! may, out of the funds for the time being at their 
disposal or provided by Parliament for the purpose, advance to any harbour 
authority’, for the purpose of constructing, improving, maintaining, or lighting 
any public harbour, or for carrying into effect any other shipping purpose?, such 
sum or sums of money as may be required*. However, no such advance may be 
made for carrying any shipping purpose into effect at a harbour which is not for 
the time being a fishery harbour® or marine work* unless the commissioners had 
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agreed to make the advance before roth June 19647; and no harbour authority 
may borrow any money from the commissioners without the approval of the 
Minister of Transport®. 

Subject to the above provisions, any harbour authority which has for the time 
being power to levy rates and tolls immediately or prospectively, or is or may 
be entitled to any other income or property applicable to shipping purposes, 
may borrow money from the commissioners under these provisions on the 
security of its rates, tolls, income and property or any part of them and charge 
them accordingly’. 

The period of repayment for any sums advanced must not exceed fifty 
years!°. The repayment of any advances and of the interest on them must be 
secured upon all or any of the rates leviable by the harbour authority to whom 
the advances are made, either alone or together with such other property or 
income as may be agreed on!!. Certain loans under these provisions have been 
written off and extinguished by statute!?. 


1 As to the Public Works Loan Commissioners, see MONEY, vol. 32, para. 191. 

2 “Harbour authority” includes, unless inconsistent with the context, all persons or bodies of 
persons, corporate or unincorporate, being proprietors of or entrusted with the duty of 
constructing, improving, managing, maintaining or lighting any harbour; and “harbour” 
includes harbours properly so called, whether natural or artificial, estuaries, navigable rivers, 
piers, jetties and other works in or at which ships can obtain shelter, or ship and unship goods 
or passengers: Harbours and Passing Tolls, &c. Act 1861, s, 2. 

3 “Shipping purposes” includes, unless inconsistent with the context, the constructing or doing 
any work or thing that conduces to the safety or convenience of ships, or that facilitates the 
shipping or unshipping of goods, and their management and superintendence, and also includes 
the maintenance of any lifeboat or other means of preserving life in case of shipwreck: ibid., 
do De 

4 Ibid., s. 3. The Public Works Loans Act 1875 applies to such loans: see the National Loans Act 
1968, s. 3 (11), Sch. 4, para. 2, and MONEY, vol. 32, para. 199. The purposes for which harbour 
authorities may borrow were enlarged by the Docks and Harbours Act 1966, s. 39: see para. 
425, text and notes 4-8, ante. As to the general power of the Public Works Loan 
Commissioners to lend to local authorities (i.e. any authority having power to levy a rate upon 
property), see MONEY, vol. 32, para. 199. As to the power of local authorities to guarantee a 
loan made by the commissioners to a harbour authority for the construction of works under a 
provisional order, and as to the power of local authorities to lend to harbour authorities, see 
para. 419, ante. 


s For the meaning of “fishery harbour”, see para. 401, text and notes 11—14, ante. 

6 As to the meaning of “marine work”, see para. 421, note 10, ante. 

7 Harbours Act 1964, s. 13 (2). 

8 Harbours and Passing Tolls, &c. Act 1861, s. 3 (1). This provision, as originally enacted, 


referred to the Board of Trade. As to the devolution of harbour functions of the board on the 
Minister of Transport, see para. 432, post. 

9 Ibid., s. 3 (5). No limitation in the special Act (as to which see para. 407, ante) on the amount 
which may be borrowed affects the amount which may be borrowed under this provision but 
this does not in general affect the priority of charges or alter provisions which restrict 
borrowing before a definite portion of capital has been subscribed for: see the Harbours 
Transfer Act 1862, s. 21. There are provisions for incorporating the Commissioners Clauses 
Act 1847 with respect to mortgages securing loans to public harbour authorities, and for 
incorporating the Harbours, Docks and Piers Clauses Act 1847 in respect of rates to be charged 
and as to user by the public, where the proprietor of any private harbour borrows from the 
Public Works Loan Commissioners: see the Harbours and Passing Tolls, &c. Act 1861, s. 3 (6), 
(7). 

As to the power of the Public Works Loan Commissioners to grant priority to mortgagees 
other than themselves, see the Public Works and Fisheries Acts Amendment Act TSO SEE 
As to the power of harbour authorities to borrow for the purposes of paying off debts having 
priority over any security for loans by the commissioners and to give the security for the new 
loan the same priority, see s. 4. 
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10 Harbours and Passing Tolls, &c. Act 1861, s. 3 (3). 

11 Ibid., s. 3 (4). Special provisions apply where a proprictor of a harbour authority is entitled 
only to a limited estate in the harbour: see s. 3 (8), (9). Rates of interest for loans under s. 3 are 
determined by the Treasury and published in the London Gazette: see the National Loans Act 
1968, ss. 3, $, 6, Sch. 4, para. 2; CONSTITUTIONAL LAW, vol. 8, para. 1395; and MONEY, vol. 32, 
para. 201. 

12 See ibid., s. 3410). Sch»gp Parel. 


427. Loans from the Minister of Transport. The Minister of Transport’, 
with the approval of the Treasury? and after consulting the National Ports 
Council’, may out of money issued to him for the purpose out of the National 
Loans Fund? give to a harbour authority? assistance by way of loan®. Such a loan 
may be in respect of expenses incurred by the authority (1) in executing, at a 
harbour which in the exercise and performance of statutory eo and duties’ 
the authority is engaged in improving, maintaining or managing®, works for the 
improvement, maintenance or management of the harbour’; (2) in acquiring 
plant or equipment!° required for the carrying out at the harbour of harbour 
operations'!; (3) in acquiring land!? required for the purposes of the harbour or 
an extension of it!?. The minister must, however, be satisfied that the expenses 
are such as ought properly to be regarded as of a capital nature!*. A loan may 
also be made to enable the harbour authority to repay the whole or part of a 
sum due by way of the payment of interest on a loan made to it in respect of the 
expenses mentioned above!?. 

No assistance may be given under this power for the repayment of any part of 
the principal of a loan which falls due for repayment more than five years from 
the date on which the loan was made or for the payment of interest on a loan 
for any period beginning more than five years from that date!®. Nor may such 
assistance at any time be given to a harbour authority unless at that time the 
harbour is neither a fishery harbour!” nor a marine work?8, 

The aggregate amount of loans made by the minister under these powers and 
certain other powers!? must not exceed £200m. or, if so provided by resolution 
of the House of Commons, £300m.7°. Any loans which the minister may 
make?! must be repaid to him at such times and by such methods, and interest 
on them must be paid to him at such rates and at such times, as he may with 
Treasury approval direct??. 


1 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see the Harbours Act 1964, ss. 11 (1), 57 (1). As to this minister, see para. 432, 
post. 

2 “The Treasury” means the Lords Commissioners of the Treasury: Interpretation Act 1978, s. $, 
Sch. 1. As to the Treasury, see CONSTITUTIONAL LAW, vol. 8, paras. 1165—1170. 

3 As to the National Ports Council, see paras. 439 et seq., post. 

4 As to the National Loans Fund, see CONSTITUTIONAL LAW, vol. 8, paras. 1385 et seq., and 
MONEY, vol. 32, para. 190. 

5 For the meaning of “harbour authority”, see para. 408, note 1, ante. 

6 Harbours Act 1964, $. 11 (1). 

7 “Statutory powers” or “statutory duties” means, in relation to a harbour authority, unless the 
context otherwise requires, powers or duties vested in it under the Harbours Act 1964, by 
another Act or by an order or other instrument (except a provisional order) made under 
another Act or by a provisional order, other than river works powers or duties: s. $7 (1). For 
the meaning of “river works powers” and “river works duties”, see para. 5$1, note 2, post. 


8 


9 


10 


TI 


12 
13 
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References in the Harbours Act 1964 to a harbour which is being improved, maintained or 
managed by a harbour authority in the exercise and performance of statutory powers and 
duties are to be construed as references to a harbour which is being improved, maintained or 
managed by such an authority in the exercise of statutory powers, in the performance of 
statutory duties or in the exercise and performance of statutory powers and statutory duties, 
and cognate references are to be construed similarly: s. $7 (2). 

Ibid., s. 11 (1) (a) (i). The expenses in respect of which loans may be made to a harbour 
authority under s. 11 (1) (a) include expenses incurred by the authority in executing works for 
the construction, in the exercise and performance of statutory powers and duties, of a harbour 
which the authority proposes to become engaged in improving, maintaining or managing: 
Docks and Harbours Act 1966, s. 40 (5) (a). Assistance given under the Harbours Act 1964, 
s. 11 (1), in respect of expenses incurred in the execution of any works may include a sum in 
respect of costs in or in connection with the preparation of plans and specifications of the 
works, reports with respect to them and estimates of the expenses to be incurred for the 
purposes of their execution and a sum in respect of the remuneration of any architect, engineer 
or other person employed in an advisory or supervisory capacity in connection with the 
execution of the works: s. 11 (2). 

“Plant or equipment” includes vessels, except where the context otherwise requires: ibid., s. 57 
(1). 

Ibid., s. 11 (1) (a) (ii). The expenses in respect of which loans may be made to a harbour 
authority under s. 11 (1) (a) include expenses incurred by the authority in acquiring plant or 
equipment required for the carrying out of harbour operations at a harbour which the 
authority is constructing or proposing to construct: Docks and Harbours Act 1966, s. 40 (5) 
(b). For the meaning of “harbour operations”, see para. 440, note 6, post. 

For the meaning of “land”, see para. 408, note 2, ante. 

Harbours Act 1964, s. 11 (1) (a) (11). The expenses in respect of which loans may be made to a 
harbour authority under s. 11 (1) (a) include expenses incurred by the authority in acquiring 
land for the purpose of constructing the harbour in the exercise of statutory powers and duties: 
see the Docks and Harbours Act 1966, s. 40 (5) (c). 

Harbours Act 1964, s. 11 (1) proviso. 

Ibid., s. 11 (1) (b). 

Doi s. TT (3): 

For the meaning of “fishery harbour”, see para. 401, text and notes 11—14, ante. 

Harbours Act 1964, s. 11 (4). As to the meaning of “marine work”, sec para. 421, note 10, ante. 
Le. the aggregate of loans made under the Harbours (Loans) Act 1972, s. 1, and payments 
under s. 3: s. 4 (1). As to the minister’s powers to give financial assistance under ss. 1, 3, see 
para. 428, post. 

Ibid., s. 4 (1). 

Le. made under the powers conferred by the Harbours Act 1964, s. 6 or s. 11, or the Harbours 
(Loans) Act 1972, s. 1: Harbours Act 1964, s. 43 (1); Harbours (Loans) Act 1972, s. 1 (4). As to 
the Harbours Act 1964, s. 6, see para. 447, post. As to the Harbours (Loans) Act 1972, s. 1, see 
para. 428, text and notes 1—7, post. 

Harbours Act 1964, s. 43 (1). The Treasury may issue out of the National Loans Fund to the 
minister such sums as are necessary to enable him to make loans under s. 6 or s. 11, or the 
Harbours (Loans) Act 1972, s. 1: Harbours Act 1964, s. 43 (2); Harbours (Loans) Act 1972, s. 1 
(4). Any sums received by the minister under the Harbours Act 1964, s. 43 (1), must be paid 
into the National Loans Fund: s. 43 (4). As respects cach financial year the minister must 
prepare in such form and manner as the Treasury may direct an account of sums issued to him 
under s. 43 and of the sums paid into the National Loans Fund under s. 43 (4) and of the 
disposal by him of those sums respectively, and send it to the Comptroller and Auditor General 
not later than the end of November following the year; and the Comptroller and Auditor 
General must examine, certify and report on the account and lay copies of it, with his report, 
before each House of Parliament: s. 43 (5); National Loans Act 1968, s. 2. As to the laying of 
documents before Parliament, see PARLIAMENT, vol. 34, para. 1432. In relation to the 
Consolidated Fund, the National Loans Fund or money provided by Parliament or to the 
Exchequer or to central taxes or finance, “financial year” means the twelve months ending 
with 31st March: Interpretation Act 1978, ss. 5, 21 (1), Sch. 1, Sch. 2, para. 4 (1) (a). “The 
Comptroller and Auditor General” means the Comptroller General of the receipt and issue of 
Her Majesty’s Exchequer and Auditor General of Public Accounts appointed pursuant to the 
Exchequer and Audit Departments Act 1866 (see CONSTITUTIONAL LAW, vol. 8, para. 1372): 
Interpretation Act 1978, Sch. 1, Sch. 2, para. 4 (1) (b). 
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428. Further loans from the Minister of Transport. Where it appears to the 
Minister of Transport! that a harbour authority? is, or is likely to be, unable to 
pay at the due time the whole or part of any debt? properly chargeable to capital 
account, or to repay or pay off at the due time the whole or part of a temporary 
loan* made to it or an overdraft granted to it, and it also appears to him after 
consulting the National Ports Council that the financial prospects of the 
authority justify making it a loan to enable it to make the payment or 
repayment, then with Treasury approval he may make the authority a loan for 
that purpose®. The purposes for which a harbour authority may borrow money 
under a statutory provision include power to borrow for a purpose for which a 
loan may be made under the provision described in this paragraph’. 

Where before the passing of the Harbours (Loans) Act 19728 a loan has been 
made by the minister to a harbour authority for any purpose for which a loan 
could be made after the passing of that Act, an amount equal to the principal of 
the loan must be issued to the minister out of the National Loans Fund®. Any 
sums received by the minister by way of repayment of the principal of any such 
loan, or payment of interest on it, must be paid into that fund!°. The minister 
must, as respects each financial yearil, prepare in the form and manner directed 
by the Treasury an account of sums issued to him for the purpose of enabling 
him to make any such loan, of the sums issued to him out of the National Loans 
Fund!? and of the sums to be paid into that fund!? and of his disposal of those 
sums!*. He must send the account to the Comptroller and Auditor General!> not 
later than the end of November following the end of the financial year!®, and 
the Comptroller and Auditor General must examine, certify and report on the 
account and lay copies of it, together with his report, before each House of 
Parliament. 


1 This provision, as originally enacted, referred to the Secretary of State. “Secretary of State” 
means one of Her Majesty’s Principal Secretaries of State: Interpretation Act 1978, s. 5, Sch. 1, 
Sch. 2, para. 4 (b). Harbour functions vested in the Secretary of State by the Harbours (Loans) 
Act 1972 were exercised by the Secretary of State for the Environment. As to the devolution 
of harbour functions of the Secretary of State for the Environment on the Minister of 
Transport, see para. 432, post. 

2 For the meaning of “harbour authority” in the Harbours Act 1964, see para. 408, note 1, ante. 
Expressions used in the Harbours (Loans) Act 1972 and in the Harbours Act 1964 have the 
same meanings in the Harbours (Loans) Act 1972 as in the Harbours Act 1964: see the 
Harbours (Loans) Act 1972, s. § (1). 

3 Le. any debt, whether incurred before or after the passing of the Harbours (Loans) Act 1972: 
see s. 1 (1): 

4 Le. a temporary loan or overdraft granted to the authority, whether before or after the passing 
of the Harbours (Loans) Act 1972: sees. 1 (1). 

s As to the National Ports Council, see paras. 439 et seq., post. The council has power to obtain 
information and forecasts for the purposes of its functions under the Harbours (Loans) Act 
1972: see para. 443, note 9, post. As to the penalty for furnishing false information and the 
restrictions on disclosure, see para. 449, post. 

6 Ibid., s. 1 (1). The loan must be made out of money issued to the minister out of the National 
Loans Fund for the purpose: s. 1 (1). He may not make a loan under s. 1 (1) to enable a 
payment or repayment to be made by a harbour authority of the whole or any part of a debt, 
loan or overdraft to the extent that the debt was incurred, the loan made or the overdraft 
granted in relation to a fishery harbour or a marine work: s. 1 (2). For the meaning of * ‘fishery 
harbour”, see para. 401, text and notes 11-14, ante, and as to the meaning of “marine work”, 
see para. 421, note 10, ante. As to the National Loans Fund and its establishment under the 
National Loans Act 1968, s. 1, see CONSTITUTIONAL LAW, vol. 8, paras. 1385 et seq., and MONEY, 
vol. 32, para. 190. 

7 Harbours (Loans) Act 1972, s. 1 (3). The provisions of s. 1 are expressed to be without 
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prejudice to the Harbours Act 1964, s. 11 (see para. 427, ante), or any other enactment relating 
to loans to harbour authorities: Harbours (Loans) Act 1972, s. 1 (5). Loans made by the 
minister under s. 1 are subject to the Harbours Act 1964, s. 43 (see para. 427, text and notes 21, 
22, ante): Harbours (Loans) Act 1972, s. I (4). 

8 Le. 23rd March 1972. 

y Harbours (Loans) Act 1972, s. 3 (1). 

10 Ibid., s. 3 (2). As to the limit on the aggregate of loans made by the minister, see para. 427, text 
and notes 19, 20, ante. 

11 For the meaning of “financial year”, sec para. 427, note 22, ante. 

12 Le. issued out of the National Loans Fund under the Harbours (Loans) Act 1972, s. 3 (1). 

13 Le. paid into the National Loans Fund under ibid., s. 3 (2). 

14 Ibid.,s. 3 (3). 

15 As to the Comptroller and Auditor General, see para. 427, note 22, ante. 

16 Harbours (Loans) Act 1972, s. 3 (3). 

17 Ibid., s. 3 (3). As to the laying of documents before Parliament, see PARLIAMENT, vol. 34, para. 


1432. 


429. Grants for the execution of harbour works. The Minister of Trans- 
port! with the approval of the Treasury and after consulting the National Ports 
Council? may give to a harbour authority?, out of money provided by 
Parliament, assistance by way of grant to enable the authority to pay the whole 
or part of a sum due by way of interest on a loan made to it in respect of 
specified expenses‘ incurred by it. Any such grant may be made on such terms 
and conditions, including conditions for repayment in specified circumstances, as 
the minister thinks fit to impose?. 

No such assistance may be given for the payment of interest on a loan for any 
period beginning more than five years from the date on which the loan was 
made’; nor may such assistance at any time be given by the minister to a 
harbour authority in respect of expenses incurred by it in relation to a harbour 
or to enable it to pay interest on a loan unless at that time the harbour is neither 
a fishery harbour? nor a marine work!®. 


1 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see the Harbours Act 1964, ss. 12 (1), $7 (1). As to this minister, see para. 432, 
post. 

As to the National Ports Council, see paras. 439 et seq., post. As to the Treasury, see para. 427, 
note 2, ante. 

For the meaning of “harbour authority”, see para. 408, note 1, ante, and note s, infra. 

4 Le. a loan in respect of the expenses referred to in the Harbours Act 1964, s. 11 (1) (a), as to 
which see para. 427, text and notes 7-14, ante. In this case the expenses include (1) expenses 
incurred, by any person proposing to become engaged in the improvement, maintenance or 
management of a harbour, in executing works for the construction of the harbour (Docks and 
Harbours Act 1966, s. 40 (2) (a)); (2) expenses incurred, by any person so engaged or proposing 
to become so engaged, in executing works for the improvement, maintenance or management 
of the harbour or in acquiring plant or equipment (defined in para. 427, note 10, ante) required 
for the carrying out at the harbour of harbour operations (defined in para. 440, note 6, post) 
(s. 40 (2) (b)); (3) expenses incurred, by a harbour authority which is or proposes to become so 
engaged in the exercise and performance of statutory powers and duties (defined in para. 427, 
note 7, ante), in acquiring land (defined in para. 408, note 2, ante) required for the purposes of 
the harbour or an extension of it or in constructing the harbour (s. 40 (2) (c)); (4) expenses 
incurred, by any person engaged or proposing to become engaged in carrying out harbour 
operations at a harbour, in executing works for the carrying out of harbour operations there or 
in acquiring plant or equipment so required (s. 40 (2) (d)). 

Harbours Act 1964, s. 12 (1) (b); Docks and Harbours Act 1966, s. 40 (3). The minister’s power 
to give assistance by way of grant under the Harbours Act 1964, s. 12 (1), includes power to 


to 


w 
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give such assistance to any person (whether or not a harbour authority) engaged in, or 
proposing to become engaged in, the improvement, maintenance or management of a harbour 
or the carrying out of harbour operations, and references to a harbour authority in s. 12 are to 
be construed accordingly: Docks and Harbours Act 1966, s. 40 (1). The Harbours Act 1964, 
s. 11 (2) (assistance in respect of professional fees etc.), applies to a grant under s. 12 (1) as it 
applies to a loan under s. 11 (1) (see para. 427, note 9, ante): see s. 12 (2). 

6 Docks and Harbours Act 1966, s. 40 (4). “The minister” in the Docks and Harbours Act 1966, 
Part III (ss. 36-50), means the Minister of Transport: see s. 58 (1). As to this minister, see para. 
432, post. 

7 Harbours Act 1964, s. 12 (3). 

8 For the meaning of “harbour”, see para. 401, text and note 7, ante. 

9 For the meaning of “fishery harbour”, see para. 401, text and notes 11-14, ante. 

10 Harbours Act 1964, s. 12 (4). As to the meaning of “marine work”, see para. 421, note 10, 
ante. 


430. Financial assistance from local authorities. The power of county and 
district councils to assist any authorised public body to raise a loan for the 
construction of works has already been described!. In addition, a principal 
council? may make loans to a harbour authority? for a harbour* wholly or 
partly situated within the council's area on such terms as may be agreed between 
the council and the authority, for the purpose of enabling the authority to do 
anything which it has power to do. 


1 See para. 419, ante. 

2 “Principal council” means a council elected for a principal area, and “principal area” means a 
county, Greater London, a district or a London borough: Local Government Act 1972, s. 270 
(1). 

3 “Harbour” here has the same meaning as in the Harbours Act 1964, for which see para. 401, 
text and notes 6, 7, ante: Local Government Act 1972, s. 172, Sch. 13, para. 14 (2). 

4 “Harbour authority” here has the same meaning as in the Harbours Act 1964, for which see 
para. 408, note 1, ante: Local Government Act 1972, Sch. 13, para. 14 (2). 

s Ibid., Sch. 13, para. 14 (1). As to the establishment of loans funds by local authorities, see Sch. 
13, para. 15, and LOCAL GOVERNMENT, vol. 28, para. 1278. 


431. Financial assistance in respect of fishing facilities. The Minister of 
Agriculture, Fisheries and Food! may give to a public authority or an association 
of persons or company not trading for profit assistance by way of grant or by 
way of loan, or partly in the one way and partly in the other, in respect of 
expenses incurred by it for the purposes of the execution of works for the 
construction, improvement or repair of a harbour, pier, quay, jetty, boatslip or 
slipway in Great Britain?, or of the landward approaches to it or of any 
buildings, structures or apparatus there’. The works must appear to the minister 
to be requisite for efficient functioning*, and he must be satisfied that the giving 
of the assistance will promote the maintenance or development of the fishing 
industry?. 

The assistance given in respect of the execution of any works may include a 
sum in respect of costs incurred in or in connection with the preparation of plans 
and specifications of the works, reports with respect to them and estimates of the 
expenses to be incurred for their execution and a sum in respect of the 
remuneration of any architect, engineer or other person employed in an advisory 
or supervisory capacity in connection with the execution of the works6. 
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Where assistance in respect of expenses incurred for the purposes of the 
execution of any works has been given? by the minister by way of loan, he may, 
with Treasury consent, remit, wholly or in part, the payment of interest on, or 
the repayment of the principal of, the loan, or both, if he is satisfied that such 
payment or repayment cannot be made in full or cannot be made in full without 
undue hardship®. 

This provision, as enacted, refers to the appropriate minister, who is defined, in relation to 


England and Wales, as the Minister of Agriculture, Fisheries and Food: see the Fisheries Act 
1955, s$. 2 (1), (4). As to the devolution of the functions of this minister, see para. 434, post. 


= 


2 For the meaning of “Great Britain”, see para. 401, note I$, ante. 

3 Fisheries Act 1955, s. 2 (1). The assistance may be given on such terms and subject to such 
conditions as the minister may with Treasury approval determine: s. 2 (1). 

4 Le. the efficient functioning of the harbour etc.: see ibid., s. 2 (1). 

5 Ibid., s. 2 (1). 

6 Ibid., s. 2 (2). Where an application under s. 2 (1) to the minister for assistance is refused, he 
may, notwithstanding the refusal, make a payment in respect of costs incurred in or in 
connection with the preparation of plans and specifications of the works to which the 
application related, reports with respect to the works, and estimates of the expenses to be 
incurred for the purposes of the execution of those works, if he is satisfied that in all the 
circumstances it is proper to do so: s. 2 (2). 

7 Le. given under ibid., s. 2 (1): see the text to note 3, supra. 

8 Ibid., s. 2 (3). As to the general expenses of local fisheries committees, see FISHERIES, vol. 18, 


para. 752. 


3. CENTRAL ADMINISTRATION 
(1) THE MINISTERS 


432. Devolution of functions of the Minister of Transport. In 1919 almost 
all the powers and duties of all government departments in relation to harbours, 
docks and piers were transferred by statute, with other powers and duties, to the 
newly created Minister of Transport!. However, certain statutory powers of the 
Board of Trade relating to navigation were excepted from the transfer by 
order’. In 1939 all functions exercisable by the Board of Trade in relation to 
ships or vessels, navigation (including pilotage), wreck, salvage, harbours, docks, 
piers and conservancy, and foreshore, tidal land and coast protection were 
transferred by order, with other functions of the board, to the Minister of 
Shipping?. In 1941 all functions exercisable by the Minister of Transport and the 
Minister of Shipping were transferred by order to the Minister of War 
Transport*. In 1946 the Ministry of War Transport was dissolved and the 
functions then exercisable by the Minister of War Transport were transferred to 
the Minister of Transport*. 

In 1965 functions of the Minister of Transport relating to works on the 
foreshore®, control of movement orders”, shipping and navigation were transfer- 
red by order, with other functions, to the Board of Trade®. In 1970 the Ministry 
of Transport was dissolved and all functions of the Minister of Transport were 
transferred by order to the Secretary of State, and were subsequently exercised, 
by administrative arrangement, by the Secretary of State for the Environment, 
assisted by the Minister for Transport Industries?. In 1976 the transport functions 
of the Secretary of State for the Environment were transferred by order to the 
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Secretary of State for Transport'®. In 1979 the functions of the Secretary of State 
for Transport, and the functions of the Secretary of State which previously were 
entrusted to the Secretary of State for Transport, were transferred to the 
Minister of Transport!!. 


1 See the Ministry of Transport Act 1919, s. 2 (repcaled). 

2 The exceptions relevant to this title were powers and dutics of the Board of Trade relating to 
navigation under the Harbours Transfer Act 1862, the General Pier and Harbour Act 1861 
Amendment Act 1862 and any local, special or private Act: see the Ministry of Transport 
(Board of Trade Exception of Powers) Order 1919, S.R. & O. 1919 No. 1440, art. 3, Schedule 
(revoked). 

3 See the Minister of Shipping (Transfer of Functions) Order 1939, S.R. O. 1939 No. 1470, 
art. 1. As to the Board of Trade, see para. 436, post. 

4 See the Ministers of the Crown (Minister of War Transport) Order 1941, S.R. & O. 1941 No. 
(OG, HAE. 2. 

$ See the Ministry of War Transport (Dissolution) Order 1946, S.R. & O. 1946 No. 375, art. 2 
(1). In 1953 the title of the Minister of Transport was changed by order to the Minister of 
Transport and Civil Aviation (see the Transfer of Functions (Ministry of Civil Aviation) Order 
1953, S.L. 1953 No. 1204, art. 3 (1)), and in 1959 was changed back to the Minister of 
Transport (see the Minister of Aviation Order 1959, S.I. 1959 No. 1768). 

6 The functions relating to works which were transferred to the Board of Trade included in 
particular those under the Harbours, Docks and Piers Clauses Act 1847, ss. 12, 13 (see para. 
411, ante), and the General Pier and Harbour Act 1861 Amendment Act 1862, ss. 7-11 (see 
para. 418, ante). 

7 As to control of movement orders, see paras. $11 et seg., post. 

8 See the Transfer of Functions (Shipping and Construction of Ships) Order 1965, S.I. 1965 No. 
Sart 2, Seh i. 

9 See the Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681, art. 2. 

10 See the Secretary of State for Transport Order 1976, S.I. 1976 No. 1775, art. 2 (2). The address 
of the Department of Transport, Ports Directorate, is 2 Marsham Street, London sw 1. 

11 See the Minister of Transport Order 1979, S.I. 1979 No. 571, art. 2 (1). As to the functions 
now exercised by the minister, see para. 433, post. 


433. Powers and duties of the Minister of Transport. The functions of the 
Minister of Transport! in determining whether a harbour is principally used by 
the fishing industry’, his powers and duties in relation to provisional orders? and 
harbour empowerment orders*, and his powers to approve and make loans® and 
make grants’, have already been described. 

The minister has various functions relating to the National Ports Council®, 
including the approval of the council’s plans for harbour improvements?, 
appointing the council’s members and determining their remuneration and 
pensions!°. He also has powers to give directions to the council to promote 
research!1, to confirm schemes for the council’s charges!?, and to impose limits 
upon the council’s borrowing and to make loans and grants to the council!%. He 
receives the council’s annual report and accounts!* and has a duty to lay them 
before Parliament!*. He also receives the annual accounts of statutory harbour 
undertakings'> and makes regulations as to their compilation and contents?”. 

The minister has power to authorise works costing in excess of £1m.'° and to 
enforce any conditions attached to his authorisation!”. He may give consent to 
the provision of inland clearance depots!® and to the acquisition of securities in 
companies carrying on such depots!?. 

He has numerous functions relating to harbour revision orders made on the 
application of harbour authorities?°, and may make them of his own motion?!, 
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He has power to confirm harbour reorganisation schemes?? and make regu- 
lations as to compensation for loss of office occurring in consequence of 


schemes??. 
He also has power to revise harbour charges?* and amend Acts of local 


application?5 and has numerous powers conferred by local legislation?°. 


1 As to the devolution of functions on the Minister of Transport, see para. 432, ante. 
2 See para. 401, text and notes 11-14, ante. 
3 See paras. 415, 417, 418, 420, ante. 
4 See paras. 421, 423, 424, ante. 
5 See para. 426, ante. 
6 See paras. 427, 428, ante. 
7 See para. 429, ante. 
8 As to the National Ports Council, see para. 439, post. 
9 See para. 439, post. 
10 See para. 440, post. 
11 See para. 442, post. 
12 See para. 445, post. 
13 See para. 447, post. 
14 See para. 448, post. 
15 See para. $§1, post. 
16 See para. 476, post. 
17 See para. 477, post. 
18 See para. $31, post. 
19 See para. $32, post. 
20 See paras. 478—482, post. 
21 See paras. 483, 484, post. 
22 See paras. 485-487, post. 
23 See para. 489, post. 
24 See paras. 497, 498, post. 
25 See para. 491, post. 
26 Typical examples of powers conferred on the minister by local legislation are powers to 
appoint members of the harbour authority and to confirm byelaws: see e.g. the Port of London 
Authority (Constitution) Revision Order 1975, S.I. 1975 No. 1890, art. § (2). 


434. Devolution of functions of the Minister of Agriculture, Fisheries 
and Food. In 1919 all the functions of the Board of Agriculture and Fisheries, 
including those relating to fishery harbours!, were transferred by statute to the 
newly created Minister of Agriculture and Fisheries?. In 1955 the Minister of 
Agriculture and Fisheries was renamed, by order, the Minister of Agriculture, 
Fisheries and Food?. In 1969 certain powers of the minister which were 
exercisable by statutory instrument in relation to England and Wales and in 
relation to Wales certain other functions, including the power to make harbour 
revision orders*, orders for securing harbour efficiency? and harbour empower- 
ment orders®, the power to approve fishery harbour charges” and the power to 
revise charges at fishery harbours$ and certain powers as to confirmation of 
harbour byelaws’, were transferred by order to the minister and the Secretary of 
State jointly!?. In 1978 the functions in relation to the above provisions which 
were exercisable by the Minister of Agriculture, Fisheries and Food jointly with 
a Secretary of State in relation to Wales or to England and Wales were 
transferred to the minister so far as they were exercisable in relation to England 
and to the Secretary of State so far as they were exercisable in relation to 
Wales!!. In addition the functions of the minister as to provisional orders for 
fishery harbours!?, financial assistance in respect of fishing facilities! and repeal 
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orders relating to fishery harbours!* were transferred, so far as they were 
exercisable in relation to Wales, to the Secretary of State!5, 


1 As to these functions, see e.g. the Fishery Harbours Act 1915, s. 2, and paras. 415-417, ante. 

2 See the Ministry of Agriculture and Fisheries Act 1919, s. 1. 

3 See the Transfer of Functions (Ministry of Food) Order 1955, S.L. 1955 No. 554, art. 3 (1): The 
address of the Ministry of Agriculture, Fisheries and Food is Whitehall Place, London sw 1. 

4 Le. functions under the Harbours Act 1964, s. 14. As to revision orders, see paras. 478 et seq., 
post. 

5 Le. functions under ibid., s. 15. As to these orders, see paras. 483, 484, post. 

6 Le. functions under ibid., s. 16. As to harbour empowerment orders, see paras. 421 et seq., 

ante. 

Le. the power to approve fishery harbour charges under ibid., s. 31: see para. 496, post. 

Le. the power to revise fishery harbour charges under ibid., s. 33: see para. 499, post. 

9 Le. powers under any local enactment referring to the confirmation of byelaws made under the 
Harbours, Docks and Piers Clauses Act 1847 or under any Act incorporating it in whole or in 
part. As to incorporation, see para. 407, ante. As to harbour byelaws, see paras. 508 et seq., 
post. 

10 See the Transfer of Functions (Wales) Order 1969, S.I. 1969 No. 388, art. 3 (1), Sch. 2. 

11 See the Transfer of Functions (Wales) (No. 1) Order 1978, S.I. 1978 No. 272, art. 2 (2), Sch. 1. 

12 Le. functions under the General Pier and Harbour Act 1861, the General Pier and Harbour Act 
1861 Amendment Act 1862 and the Fishery Harbours Act 1915: see paras. 415—418, ante. 

13 Le. functions under the Fisheries Act 1955, s. 2: see para. 431, ante. 

14 Le. the power to amend Acts of local application under the Harbours Act 1964, s. 60: see para. 
491, post. 

15 See the Transfer of Functions (Wales) (No. 1) Order 1978, art. 2 (1), Sch. 1. 
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435. Powers and duties of the Minister of Agriculture, Fisheries and 
Food. The Minister of Agriculture, Fisheries and Food! shares with the Minister 
of Transport? the function of determining whether a harbour is principally used 
by the fishing industry. His powers in relation to provisional orders* and 
empowerment orders? for fishery harbours and his power to make grants and 
loans in respect of fishing facilities have already been described®. The minister 
also has various powers relating to revision orders for fishery harbours’, 
including the power to make orders of his own motion®, and has power to 
amend Acts of local application®. He receives objections to charges at fishery 
harbours, conducts inquiries, and may give directions!® and revise them!!. He 
also has licensing and enforcement functions relating to the dumping of 
substances!? and has various functions under local enactments!3. 


‘1 As to the Minister of Agriculture, Fisheries and Food, and the transfer of certain of his 
functions relating to Wales to the Secretary of State, see para. 434, ante. 
2 Asto the Minister of Transport and his functions, see paras. 432, 433, ante. 
3 See para. 401, text and notes 11—14, ante. 
4 See paras. 415, 417, 418, 420, ante. 
§ See paras. 421, 423, 424, ante. 
6 See para. 431, ante.. 
7 See paras. 478-482, post. 
8 See paras. 483-484, post. 
9 See para. 491, post. 
10 See para. 496, post. 
11 See para. 499, post. 
12 See para. 527, post. 
13 Local legislation relating to fishery harbours or to fish in general harbours generally provides 
that byelaws made by the harbour authority are to be confirmed by the Minister of 
Agriculture, Fisheries and Food: see e.g. the Port of London Act 1968, s. 168 (2). 
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436. Devolution of functions on the Secretary of State for Trade. In 1862 
certain functions of the Admiralty in relation to works on tidal land and harbour 
authorities were transferred by statute to the Board of Trade'. The transfer of 
many of the functions of the board to the Minister of Transport in 1919 and of 
these and further functions to the Minister of Shipping in 1939 have already 
been noted?, as has the transfer back to the Board of Trade in 1965 of functions 
in relation to works on the foreshore, control of movement orders, pilotage, 
shipping and navigation>. In 1968 the functions of the board became exercisable 
by the President of the Board of Trade* and in 1970 all functions of the board 
and its President were transferred to the Secretary of State, so as to be exercisable 
concurrently with the board and its President respectively?. Between 1970 and 
1974 the functions of the Secretary of State in respect of foreshore, control of 
movement orders, pilotage, shipping and navigation were exercised, as a matter 
of administrative arrangement, by the Secretary of State for Trade and Industry, 
assisted by the Department of Trade and Industry. In 1974 the functions of the 
Secretary of State for Trade and Industry and his department were subdivided®. 
Since 1974 the functions of the Secretary of State in respect of foreshore, control 
of movement orders, pilotage, shipping and navigation have been exercised, as a 
matter of administrative arrangement, by the Secretary of State for Trade, 
assisted by the Department of Trade’. 


1 See the Harbours Transfer Act 1862, s. 8. Power was given to the Admiralty to retain 
authority over naval dockyards: see s. 9. 

2 See para. 432, text and notes 1-3, ante. 

3 See para. 432, text and note 8, ante. 

4 See the Industrial Expansion Act 1968, s. 14 (1). 

5 See the Secretary of State for Trade and Industry Order 1970, S.I. 1970 No. 1537, art. 2 (1) (a), 

(b). For the meaning of “Secretary of State”, see para. 428, note 1, ante, and the Secretary of 

State for Trade and Industry Order 1970, art. 1 (2). 

See the Secretary of State (New Departments) Order 1974, S.I. 1974 No. 692. 

The address of the Department of Trade, Marine Division, is Sunley House, 90 High Holborn, 

London WCEV ÓLP. 
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437. Powers and duties of the Secretary of State for Trade. The Secretary 
of State for Trade! has powers, which have already been described, in relation to 
works below high tide level?, coast protection works? and works constructed 
under provisional orders*. He also has numerous functions relating to navi- 
gation, including the power to recommend to Her Majesty the making of 
collision regulations for dockyard ports>, and various powers as to control of 
movement orders®. He approves rocket apparatus? and receives reports of 
readings from tide gauges and barometers and reports of the wind and weather’. 
He sanctions harbour byelaws as to explosivesé and may make such byelaws 
himself where there is no harbour authority?. 

The powers and duties of the Secretary of State in relation to pilotage are 
described elsewhere in this work?0. 


1 Asto the devolution of functions on the Secretary of State for Trade, see para. 436, ante. 
2 See para. 411, ante. 

3 Sce para. 411, ahte 

See para. 418, ante. 

See para. $10, post. 

See paras. 511-515, post. 
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7 See para. $25, post. 

8 See EXPLOSIVES, vol. 18, para. 89. 

9 See EXPLOSIVES, vol. 18, para. 91. 
TO See SHIPPING. 


438. Other ministers. The Secretary of State for Defence joins with the 
Secretary of State for Trade in making recommendations to Her Majesty as to 
the making of collision regulations for dockyard ports!. The Secretary of State 
for Defence also appoints Queen’s harbour masters? and may authorise persons 
to search for gunpowder in dockyard ports?. 

The Secretary of State for the Environment has functions in relation to the 
control of pollution* and planning control}. 

The Secretary of State for Health and Social Security superintends the 
application of public health legislation in ports® and sanctions petroleum 
byelaws’. 

The Secretary of State for Home Affairs may make arrangements as to 
complaints procedures relating to harbour police? and also controls 
immigration’. 

The Secretary of State for Wales has functions relating to fishery harbours in 
W ales!9. 

The Minister for the Civil Service approves the remuneration of members of 
the National Ports Council and approves the selection of members to whom 
pensions are to be paid!!. 

The Secretary of State for Employment has functions in relation to dock 
work, the National Dock Labour Board and the licensing of employers!?. 


I See para. 510, post. As to the devolution of the functions of the Admiralty on the Secretary of 
State for Defence, see para. $10, note 7, post. 

2 See para. 519, post. 

RS ecpara 2 post: 

4 See generally WATERS. 

5 See e.g. the powers of the Secretary of State for the Environment in relation to the acquisition 

and development by statutory undertakers of operational land: see the Town and Country 

Planning Act 1971, ss. 225-236, and TOWN AND COUNTRY PLANNING. 

See the Public Health Act 1936, s. 343, and PUBLIC HEALTH. 

See the Petroleum (Consolidation) Act 1928, ss. 7, 22, and PUBLIC HEALTH. 

See para. 549, note 8, post. 

See BRITISH NATIONALITY AND ALIENAGE, vol. 4, para. 1003. 

10 See para. 434, text and notes 4—15, ante. 

11 See para. 440, text and note 10, post. 

12 See EMPLOYMENT, vol. 16, paras. 911, 912. 
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erik NATIONAL PORTS COUNCIL 


439. The National Ports Council and its principal duties. The National 
Ports Council was established by the Harbours Act 1964!. It is charged with the 
duty of formulating and keeping under review a national plan for the 
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development of harbours? in Great Britain>. It also has the following duties: (1) 
formulating comprehensive plans for the improvement of existing harbours, and 
the provision of new ones, in Great Britain and of services and facilities at those 
harbours‘; (2) promoting the execution of such plans, so far as they are approved 
by the Minister of Transport; (3) encouraging harbour authorities® in Great 
Britain to exercise and perform their functions relating to harbours’ as efficiently 
as possible and assisting them in the exercise and performance of such functions®; 
and (4) tendering to the minister advice with respect to the taking of action 
calculated to secure the improvement, maintenance and management of har- 
bours in Great Britain in an efficient and economical manner and the provision 
of adequate means of access to such harbours by road and rail’. 

The National Ports Council also has statutory powers and duties in relation to 
money borrowed or paid by harbour authorities*%. In the discharge of its 
duties! the council must seek consultation with such harbour authorities and 
other persons!” as appear to the council to be directly concerned??. 


1 See the Harbours Act 1964, s. 1 (1). The government has announced its intention to abolish the 
council: see 987 H. of C. Official Report (sth series), 25th June 1980, col. 466. 

2 In this provision “harbour” does not include a fishery harbour or a marine work: Harbours 

Act 1964, s. 1 (3). For the general meaning of “harbour” in the Harbours Act 1964, see para. 

401, text and notes 6, 7, ante. For the meaning of “fishery harbour”, see para. 401, text and 

notes 11-14, ante. As to the meaning of “marine work”, see para. 421, note 10, ante. 

Ibid., s. 1 (1). For the meaning of “Great Britain”, see para. 401, note 15, ante. 

Mid., s. 1 (1) (a): 

5 Ibid., s. 1 (1) (b). This provision, as originally enacted, referred to the minister, who was 
defined as the Minister of Transport: see s. $7 (1). As to this minister, see para. 432, ante. 

6 For the meaning of “harbour authority”, see para. 408, note 1, ante. 

7 For the purposes of the Harbours Act 1964, neither an internal drainage board (within the 
meaning of the Land Drainage Act 1976: see s. 6, and WATERS), a water authority, a river 
purification authority, a district board, an improvement committee, the Conservators of the 
River Thames nor the Lee Conservancy Catchment Board are to be taken to be a harbour 
authority if, apart from this provision, they would only be taken to be such by reason of the 
fact that river work, powers or duties are vested in them; and any reference in the Harbours 
Act 1964 to functions of a harbour authority relating to a harbour are to be construed as not 
including a reference to such powers or duties: Harbours Act 1964, s. 58. For the meaning of 
“river works powers” and “river works duties”, see para. 551, note 2, post. 

S Mowel s- TOG): 

9 Ibid., s. 1 (1) (d). 

10 As to the council’s general powers and duties, see para. 444, post. 

11 Le. the duties imposed on the council under the Harbours Act 1964, s. 1 (1): see the text and 
notes 2—9, supra. 

12 For the meaning of “person”, see para. 421, note I, ante. 

13 Harbours Act 1964, s. 1 (2). 
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440. Constitution of the National Ports Council. The National Ports 
Council is a body corporate with perpetual succession and a common seal!. The 
council consists of a chairman, appointed by the Minister of Transport?, and 
such number of other members appointed by him, not being less than seven nor 
more than eleven, as he may from time to time determine?. The minister is 
under an obligation to appoint one of the members of the council to act as 
deputy chairman*. The members must be appointed from among persons 
appearing to the minister to have wide experience of, and to have shown 
capacity in, the management of harbours}, shipping, inland transport, industrial, 
commercial, financial or economic matters, applied science or the organisation of 
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workers, to have wide experience as persons employed in doing work falling to 
be done in the course of the management of harbours or the carrying out of 
harbour operations® and to have shown capacity as persons so employed’. 
Alternatively they must appear to the minister to have, in some other respect®, 
special knowledge or experience that would be of value to the council in the 
exercise and performance of its functions?. 

The council must pay to its members such remuneration, whether by way of 
salary or fees, and such allowances as the minister may, with the approval of the 
Minister for the Civil Service, determine!®. 

The council must appoint a secretary and may appoint such other officers and 
servants as it may determine!!. The council must pay to its officers and servants 
such remuneration as it may determine!?. As regards any officers or servants in 
whose case the council determines to do so, it must pay to or in respect of them 
such pensions, allowances or gratuities or provide and maintain for them such 
pension schemes (whether contributory or not) as may be so determined!?. 

The minister was under a duty, as soon as possible after roth June 1964!4, to 
lay before each House of Parliament!? a statement of the remuneration and 
allowances that were or were to be payable to the members of the council'®. If a 
subsequent determination by him!” involves a departure from the terms of the 
statement, or if a determination by him relates to the payment of, or to 
payments towards the provision of, a pension to or in respect of a member of 
the council, the minister must, as soon as possible after the determination, lay a 
statement of it before each House of Parliament!8. 


1 Harbours Act 1964, s. 2 (6), Sch. 1, para. 1. The application of the council’s seal must be 
authenticated by the signatures of the chairman of the council or some other member of the 
council authorised by the council to authenticate its seal, and of the secretary or some person 
authorised by the council to act in his stead for that purpose: Sch. 1, para. 9. 
This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport. As to this minister, see para. 432, ante. 
Harbours Act 1964, s. 2 (1). 
Ibid., s. 2 (3). As to the proceedings of the council, see para. 441, post. 
For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 
“Harbour operations”, except where the context otherwise requires, means: (1) the making or 
lighting of a harbour or any part of it; (2) the berthing or dry docking of a ship (defined in 
para. 421, note 8, ante); (3) the warehousing, sorting, weighing or handling of goods (defined 
in para. 421, note 18, ante) on harbour land or at a wharf (defined in para. 401, text and note 8, 
ante); (4) the movement of goods on harbour land or at a wharf; (5) the movement of goods 
or passengers within the limits within which the person engaged in improving, maintaining or 
managing a harbour has jurisdiction or on harbour land; (6) in relation to a harbour (which 
does not here include a wharf), (a) the towing or moving of a ship which is in or is about to 
enter or has recently left the harbour, (b) the loading or unloading of goods, or the embarking 
or disembarking of passengers, in or from a ship which is in the harbour or its approaches, (c) 
the lighterage or handling of goods in the harbour; and (7) in relation to a wharf, (a) the 
towing or moving of a ship to or from the wharf, (b) the loading or unloading of goods or the 
embarking or disembarking of passengers at the wharf in or from a ship: Harbours Act 1964, 
s. 57 (1). “Harbour land” means land (defined in para. 408, note 2, ante) adjacent to a harbour 
and occupied wholly or mainly for the purposes of activities there carried on: s. 57 (1). 
Ars 2 (2): 
8 This includes, in particular, knowledge or experience of matters affecting the fishery industry: 
ibid., s. 2 (2). 
9 Ibid., s. 2 (2). “Functions” in the Harbours Act 1964 includes, unless the context otherwise 
requires, powers and duties: s. $7 (1). 
10 Ibid., s. 2 (4) (a); Minister for the Civil Service Order 1968, ST. 1968 No. 1656, art. 2 (1) (€). 
As to the Minister for the Civil Service, see para. 438, ante, and CONSTITUTIONAL LAW, vol. 8, 
para. 1163. As to the liability of the council to pay pensions, allowances and gratuities to its 
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members, see the Harbours Act 1964, s- 2 (4) (b); Minister for the Civil Service Order 1968, 
art. 2 (1) (e); Superannuation Act 1972, s. 29 (1), Sch. 6, para. 45. 

11 Harbours Act 1964, Sch. 1, para. 8 (1). > 

12 Ibid., Sch. 1, para. 8 (2) (a). 

13 Ibid., Sch. 1, para. 8 (2) (b); Superannuation Act 1972, ss. 22, 29 (4), Sch. 6, para. 45, Sch. 8. 

14 Le. as soon as possible after the passing of the Harbours Act 1964. 

15 The provision for the laying of documents before Parliament is to be construed in accordance 
with the Laying of Documents before Parliament (Interpretation) Act 1948, s. 1 (1): see 
PARLIAMENT, VOl. 34, para. 1432; STATUTES. 

16 Le. payable to members of the council under the Harbours Act 1964, $. 2: see s. 2 (s). 

17 Le. a subsequent determination by him under ibid., s. 2. 

Wy Mal, i 2 (9). 


441. Proceedings of the National Ports Council. Each member of the 
National Ports Council holds and vacates office in accordance with the terms of 
his appointment, but notwithstanding anything in those terms he may at any 
time resign his office by notice in writing!. A person who has held office as a 
member of the council is eligible for reappointment?. 

The council may act notwithstanding a vacancy among the members of the 
council, and no act of the council is to be deemed to be invalid by reason only of 
a defect in the appointment of any of the members?. In the case of an equality of 
votes at a meeting of the council the chairman of the meeting has a second or 
casting votet. The council may appoint such committees consisting of members 
of the council as it thinks fit and may delegate to a committee so appointed any 
of its powers or duties”. Subject to the foregoing, the council may determine its 
own quorum and procedure and the quorum and procedure of its committees®. 


1 Harbours Act 1964, s. 2 (6), Sch. 1, para. 2 (1). “Writing” includes typing, printing, 
lithography, photography and other modes of representing or reproducing words in a visible 
form, and expressions referring to writing are construed accordingly: Interpretation Act 1978, 
s. 5, Sch. 1. All members of the National Ports Council are disqualified for election to the 
House of Commons: see the House of Commons Disqualification Act 1975, s. 1 (1) (f), Sch. 1, 
Part II. As to the appointment of members of the council, see para. 440, ante. 

Harbours Act 1964, Sch. 1, para. 2 (2). 

Ibid., Sch. 1, para. 3- 

Monel, Stes parand: 

Ibid., Sch. 1, para. s. 

Ibid:, Sch. 1, para. 6. 
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442. Promotion by the National Ports Council of research, training and 
education. The National Ports Council! may take such steps as appear to it to 
be practicable and desirable for the promotion of (1) research into matters 
affecting the management, construction and improvement of harbours? and the 
carrying out of harbour operations?; and (2) the training and education (except 
to do, or in the doing of, work that usually falls to be done by dock workers‘) 
of persons employed or to be employed in doing work falling to be done in the 
course of the management of harbours or the carrying out of harbour 
operations’. The council may take such steps either by itself prosecuting 
research, training and education or by promoting it by others, or in both of 
those ways®. It is the duty of the council, if directed in writing by the Minister 
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of Transport? (after consultation with the council) to do so, to promote research 
into any such matters affecting the management, construction or improvement 
of harbours or the carrying out of harbour operations as may be specified in the 
direction®; or, if so directed by the minister after consultation with the council, 
to promote the training of any specified class of persons employed or to be 
employed’, to do work falling to be done in the course of the management of 
harbours or the carrying out of harbour operations!%, and to promote their 
education in the doing of such work!!. 

In the exercise of its powers and in the discharge of these duties!?, the council 
must act in consultation with such of the following as it thinks appropriate in the 
circumstances: (a) harbour authorities and bodies appearing to the council to be 
representative of harbour authorities!>; (b) persons engaged in the carrying of 
goods or passengers in ships'+ by sea and bodies appearing to the council to be 
representative of persons so engaged!5; and (c) persons and authorities engaged 
in education and research!?. The council must also act in consultation with any 
other persons who appear to it to be concerned?”. 

Where the council promotes research, or training and education, by others, it 
may give assistance (including financial assistance) for such purposes!*. Its 
power!” to promote research, training and education of any description includes 
power to give awards of any kind to any person for any activity connected with 
research, training and education of that description?%. The council may make 
charges of agreed amounts?! in or towards satisfaction of expenses incurred by it 
in promoting research into any matter at the instance or with the consent of any 
person or body??. The council may make charges in respect of training and 
education of persons undertaken by it in the exercise of its statutory powers?> or 
in discharge of its statutory duty?*, but must not exact a charge from a person in 
respect of his receiving any such training or education?>. 


1 As to the establishment of the National Ports Council and its principal duties, see para. 439, 
ante. 

2 For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

3 Harbours Act 1964, s. 3 (1) (a). For the meaning of “harbour operations”, see para. 440, note 6, 
ante. 

4 In this provision “dock worker” means a person employed or to be employed in or in the 
vicinity of any port or work in connection with the loading, unloading, movement or storage 
of cargoes, or work in connection with the preparation of ships or other vessels for the receipt 
or discharge of cargoes or for leaving port: see the Dock Workers (Regulation of 
Employment) Act 1946, s. 6; Harbours Act 1964, s. 3 (7). As to the Dock Workers 
Employment Scheme, see EMPLOYMENT, vol. 16, para. 870. 

5 Harbours Act 1964, s. 3 (1) (b). 

G Mor. S 3 (00. 

7 This provision, as originally enacted, referred to the minister, defined as the Minister of 
Transport: see ibid., s. 57 (1). As to this minister, see para. 432, ante. For the meaning of 
“writing”, see para. 441, note 1, ante. 

8 Ibid., s. 3 (2). 

9 Le. persons falling within ibid., s. 3 (1) (b), of such class as may be so specified: see s. 3 (2). 

10 The work must not be work that usually falls to be done by dock workers: ibid., s. 3 (2); and 
see note 4, supra. 

11 Ibid., s. 3 (2). A duty imposed on the council by virtue of s. 3 (2) may be discharged in the 
corresponding manner to that in which powers under s. 3 (1) may be exercised: s. 3 (2). As to 
the minister’s power to make grants to the council in respect of the expense of complying with 
his directions, see para. 447, post. 

12 Le. in the exercise of the council’s powers under ibid., s. 3 (1), and in the discharge of a duty 
imposed on it by virtue of s. 3 (2): see s. 3 (3). 

13 Ibid., s. 3 (3) (a). For the meaning of “harbour authority”, see para. 408, note 1, ante. 
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14 For the meaning of “ship”, see para. 421, note 8, ante. 

15 Harbours Act 1964, s. 3 (3) (b). 

16 Ibid.,s. 3 (3) (c). 

7 leal... 36) 

18 Ibid.,s. 3 (4). 

19 Le. the power under ibid., s. 3 (1). 

20 Docks and Harbours Act 1966, s. 49. Any reference in the Harbours Act 1964, s. 3 (2), to the 
promotion of research or training or education is to be construed as including a reference to the 
giving of any such award: Docks and Harbours Act 1966, s. 49. 

21 Le. charges of such amounts as may be agreed between the council and the person at whose 
instance or with whose consent the charges are made: see the Harbours Act 1964, s. 3 (5). 

22 lia, s 3 16) 

23 Le. the council's powers under ibid., s. 3 (1). 

24 Le. a duty imposed on the council by virtue of ibid., s. 3 (2). 

25 Ibid- s 3 (6). 
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443. Power of the National Ports Council to obtain information and 
forecasts. For the purpose of obtaining information and forecasts reasonably 
required by the National Ports Council! for the exercise and performance of its 
statutory functions?, the council may (1) by notice in writing served on a 
person? engaged in improving, maintaining or managing a harbour?*, require 
him to furnish to the council such information or forecasts as may be specified in 
the notice?; and (2) by notice in writing served on a person® carrying out at a 
harbour harbour operations’ of a particular description, require him to furnish to 
the council such information or forecasts relating to harbour operations of that 
description carried out by him at that harbour as may be so specified®. Any such 
notice may require the information or forecasts to be furnished in such manner 
and within such time as may be specified in the notice, and either periodically or 
on one occasion or more?. 

A person who fails to satisfy any such obligation’® is guilty of an offence, 
unless he proves that he had reasonable excuse for the failure, and liable on 
summary conviction to a fine not exceeding £50!'. In the case of a second or 
subsequent conviction, he is liable to a fine not exceeding 20012, There are also 
provisions penalising the furnishing of false information and restrictions on the 
disclosure of information supplied’. 


1 As to the establishment of the National Ports Council and its principal duties, see para. 439, 
ante. 

2 Le. its functions under the Harbours Act 1964. 

For the meaning of “person”, see para. 421, note 1, ante. 

4 For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. As to fishery harbours 
and marine works, see note 8, infra. 

s Harbours Act 1964, s. 41 (1) (a); Docks and Harbours Act 1966, s. 48. 

6 In this provision “person” does not include the person engaged in improving, maintaining or 

managing the harbour: see the Harbours Act 1964, s. 41 (1) (b). For the meaning of “writing”, 

see para. 441, note I, ante. 

For the meaning of “harbour operations”, see para. 440, note 6, ante. 

Harbours Act 1964, s. 41 (1) (b). No notice may be served under s. 41 (1) requiring a person to 

furnish information or forecasts concerning anything done or to be done at a fishery harbour 

or marine work: s. 41 (4). For the meaning of “fishery harbour”, see para. 401, text and notes 

11-14, ante, and as to the meaning of “marine work”, see para. 421, note 10, ante. A notice 

served under s. 41 (1) on a person requiring him to furnish any information or forecasts 

concerning anything done or to be done at a harbour, if the harbour becomes a fishery harbour 

or marine work, thereupon ceases to have effect except insofar as it requires any information or 
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forecast to be furnished before the date on which the harbour becomes a fishery harbour or 
marine work: s. 41 (4). As to the service of documents, sec para. 487, post. 

9 Ibid., s. 41 (1). The council’s power to obtain information and forecasts under s. 41 applies in 
relation to the council’s functions under the Harbours (Loans) Act 1972 as it applies to its 
functions under the Harbours Act 1964: see the Harbours (Loans) Act 1972, s. 2, and para. 428, 
text and note §, ante. 

10 Le. an obligation to which he is subject by virtue of the Harbours Act 1964, s. 41 (1). 
11 Ibid., s. 41 (3). 

12 Ibid.,s. 41 (3). As to offences by corporations, see para. 477, note 10, post. 

13 See para. 449, post. 


444. Miscellaneous functions of the National Ports Council. The principal 
duties of the National Ports Council have already been described!, as have its 
power to promote research, training and education? and its power to obtain 
information and forecasts?. The council also has a duty to impose charges on 
harbour authorities and power to borrow sums required for its statutory 
functions. It has power to invest, in such manner as it thinks fit, any of its 
money which is not for the time being required for any other purpose®, and has 
a duty to make an annual report, with accounts, on the exercise of its functions’. 

The council has advisory and other powers and duties in connection with the 
following matters: 


(1) ministerial authorisation of harbour development?; 
(2) loans for the execution of harbour works and other purposes?; 
(3) grants to harbour authorities?0; 
(4) revision orders made on the application of harbour authorities??; 
(5) revision orders made by the Minister of Transport on representation by 
the council!?; 
) harbour empowerment orders!?; 
7) harbour reorganisation schemes!?; 
8) the revision by the minister of ship, passenger and goods dues!5; and 
(9) harbour accounts!®. 


The council has a duty to adjudicate in relation to objections against harbour 
charges!?. 


See para. 439, ante. 

See para. 442, ante. 

See para. 443, ante. 

See paras. 445, 446, post. 
See para. 447, post. 
Harbours Act 1964, s. 7. 
See para. 448, post. 

See para. 476, post. 

See paras. 427, 428, ante. 
See para. 429, ante. 

See paras. 478 et seq., post. 
See paras. 483, 484, post. 
See paras. 423, 424, ante. 
See paras. 485 et seq., post. 
See paras. 497, 498, post. 
See para. 551, post. 

See para. 496, post. 
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445. Provision of funds for the National Ports Council. It is the duty of 
the National Ports Council! to impose ort harbour authorities?, by means of a 
scheme or schemes made by the council and submitted to and confirmed by the 
Minister of Transport?, such charges* as will enable the council to meet any 
expenditure incurred or to be incurred by it (1) for specified statutory purposes”; 
(2) in the discharge of liabilities in respect of money borrowed by it®; (3) in 
respect of remuneration or allowances to, or pensions to or in respect of, 
members of the council”; or (4) in respect of the council’s administrative 
expenses’. The charges may only be imposed insofar as the expenditure in 
question cannot be met by revenue accruing to the council in consequence of the 
exercise of other statutory powers?. A scheme may be made so as to apply to all 
harbour authorities, to harbour authorities of a particular class or to particular 
harbour authorities!°. 

Immediately after the council submits a scheme to the minister for con- 
firmation by him, the council must publish, in such manner as he approves, a 
notice stating that it has submitted the scheme to him and specifying a place 
where copies of it may be obtained free of charge by harbour authorities affected 
by the scheme!!. The notice must further state that a harbour authority which 
desires to object to the scheme to the minister must do so in writing!? before the 
expiration of such period from the date of the publication of the notice, not 
being less than forty-two days!?, as may be specified in the notice!4. The council 
must send a copy of the scheme to each harbour authority known to it which it 
believes to be affected by the schemet5. 

The minister must consider any objections duly made to him with respect to a 
scheme submitted to him!° and may, if he thinks fit, by order!” confirm the 
scheme either without modification or, after consultation with the council, with 
such modifications as he thinks fit18. Where he confirms the order, it comes into 
force, as confirmed, on such date as is specified in the order!9. A scheme made 
under these provisions may be revoked or varied by a subsequent scheme made 
under the same provisions and submitted and confirmed in the same way as the 
original scheme?°, 


1 As to the establishment of the National Ports Council and its principal duties, see para. 439, 
ante. 

2 For the purposes of these provisions, “harbour authority” means a person engaged (whether or 
not in the exercise and performance of statutory powers and duties) in improving, maintaining 
or managing a harbour: Harbours Act 1964, s. 4. For the meaning of “harbour”, see para. 401, 
text and notes 6, 7, ante. As to statutory powers and duties of harbour authorities, see para. 
427, note 7, ante. 

3 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see ibid., s. 57 (1). As to this minister, see para. 432, ante. 

4 The amount of a charge payable by a harbour authority under a scheme made under ibid., s. 4, 
is a debt due by the authority to the National Ports Council: s. 4 (6). No charges may be levied 
under a scheme made under s. 4 on a harbour authority in respect of any period during which 
no harbour being improved, maintained or managed by it is other than a fishery harbour or 
marine work: s. 4 (8). For the meaning of “fishery harbour”, see para. 401, text and notes 
11-14, ante, and as to the meaning of “marine work”, see para. 421, note 10, ante. 

s Le. in the exercise of the council's powers under ibid., s. 3 (1) (see para. 442, text and notes 
1—6, ante), or in the discharge of a duty imposed on it by virtue of s. 3 (2) (see para. 442, text 
and notes 7-11, ante): s. 4 (1) (a). 

6 Ibid., s. 4 (1) (b). 

7 Ibid., s. 4 (1) (c). As to the remuneration of members of the council, see para. 440, text and 
note 10, ante. 


8 Ibid., s. 4 (1) (d). A scheme under s. 4 may (1) if provision is made by it for imposing charges 
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on all harbour authorities, provide for the levying of charges of different amounts on harbour 
authorities of different classes, and if provision is made by it for imposing charges on harbour 
authorities of a particular class, provide for the levying of charges of different amounts on 
harbour authorities of different sub-divisions of that class (s. 4 (3) (a)); (2) provide for 
imposing, as respects any period, a limit (of such amount as may be determined by or under 
the scheme) on the amount to be raised by the council by means of charges under the scheme 
to meet expenditure incurred or to be incurred by it during that period in respect of all or any 
of the matters included in s. 4 (1) (s. 4 (3) (b)); (3) provide for requiring a harbour authority to 
which the scheme relates to furnish to the council such P as it may require for the 
purposes of the scheme, being information relating to any harbour which that harbour 
authority is engaged in improving, maintaining or managing, to any activities carried on by it 
at such a harbour or to any property used by it for the purposes of such a harbour, and for 
requiring the verification of any information furnished in pursuance of a requirement under 
this provision (s. 4 (3) (c)); (4) make provision for any incidental or supplementary matters for 
which it appears to the council requisite or expedient to make provision for the purposes of the 
scheme including, but without prejudice to the generality of the foregoing words, provision 
for imposing penalties in respect of a failure to comply with a requirement having effect by 
virtue of head (3) to furnish information, but no provision imposing such a penalty may be 
framed so as to permit of a person’s being ‘punished otherwise than on his summary conviction, 
or as to permit of the infliction on him of a penalty other than a fine, or of the infliction on 
him of a fine exceeding £ ṣo or, in the case of a second or subsequent conviction, of a fine 
exceeding £200 (s. 4 (3) (d)). As to the penalty for giving false information and restrictions on 
the disclosure of information, see para. 449, post. 
9 See ibid., s. 4 (1). 

10 Ibid., s. 4 (2). 

11 Ibid., s. 4 (4). 

12 For the meaning of “writing”, see para. 441, note 1, ante. 

13 Asto the reckoning of periods, see para. 423, note 13, ante. 

14 Harbours Act 1964, s. 4 (4). 

15 Ibid., s. 4 (4). 

16 Le. submitted to him under ibid., s. 4 (3). 

17 As to the order currently in force under this provision, see para. 446, post. Any power 
conferred by the Harbours Act 1964 on the Minister of Transport, the Minister of Agriculture, 
Fisheries and Food or the Secretary of State to make an order, or on the Minister of Transport 
to make regulations, is exercisable by statutory instrument: s. $4 (1). Á statutory instrument 
containing an order under s. 4 is subject to annulment in pursuance of a resolution of either 
House of Parliament: s. 54 (2). As to statutory instruments, see the Statutory Instruments Act 
1946, and STATUTES. 

18 Harbours Act 1964, s. 4 (5). The modifications must not include any that in any way increases 
the charges proposed in the scheme as submitted to him: s. 4 (5). 

19 Ibid., s. 4 (5). 

20 Ibid., s. 4 (7). 


446. The scheme for the provision of funds. The Minister of Transport! has 
confirmed by order? a scheme for the imposition by the National Ports Council? 
of charges on harbour authorities*. The scheme provides that the council must, 
not later than the rst December last preceding the beginning of each accounting 
period5, estimate the amount which should be raised by charges under the 
scheme in the accounting period in question to enable the council to meet its 
expenditure insofar as it cannot be met by other revenue”. The estimated 
amount must be apportioned by the council among the contributing authorities” 
in the prescribed manner’. The council must issue to each of the contributing 
authorities a demand for payment of a charge equal to the amount apportioned’. 
Each of the second contributing authorities must furnish the council with 
information reasonably required by the council for the purpose of ascertaining 
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or confirming the amount of relevant receipts!% in any financial year"? which is 
relevant for the purposes of the scheme!?. An apportionment made by the 
council is not invalid on the grounds that it is based on information furnished by 
a second contributing authority which subsequently turns out to be inaccurate’. 
If it appears to the council that a second contributing authority has failed to 
furnish it with reliable information as to the relevant receipts in a financial year, 
the council may, for the purpose of making the apportionment, estimate as best 
it can the amount of relevant receipts in that year!+. The apportionment is not 
for that reason to be invalid'5. A person who fails to furnish the council with 
information as to relevant receipts reasonably required by it is guilty of an 
offence unless he proves that he had reasonable cause for the failure!®. He is also 
guilty of an offence if he furnishes the council with information which he knows 
to be false!7. An offender is liable on summary conviction to a fine not 
exceeding £50 or, in the case of a second or subsequent conviction, to a fine not 
exceeding £20018. 

The amount to be raised by the council by means of charges under the scheme 
to meet expenditure incurred by it during any accounting period must not 
exceed £1,250,0001%. Each of the contributing authorities must pay the charge 
for which a demand is issued to it either, at the authority’s option, by one lump 
sum payment to be made before the beginning of the accounting period in 
question or by four equal instalments, the first to be paid before the beginning of 
that accounting period and the subsequent instalments to be paid not later than, 
respectively, 1st April, rst July and 1st October in the accounting period”. 


1 As to the Minister of Transport, see paras. 432, 433, ante. 

2 See the National Ports Council Provision of Funds Scheme 1977, confirmed by the National 
Ports Council Provision of Funds Scheme 1977 (Confirmation) Order 1977, S.I. 1977 No. 
1725, art. 1, and set out in Sch. 1. As to the power to make such an order and the procedure 
for making it, see the Harbours Act 1964, s. 4, and para. 445, ante. 

3 As to the establishment of the National Ports Council and its principal duties, see para. 439, 
ante. 

4 National Ports Council Provision of Funds Scheme 1977 (Confirmation) Order 1977, art. 1 (1). 
For the meaning of “harbour authority” in this context, see para. 445, note 2, ante. 

5 “Accounting period” means a period of one year beginning on Ist January: National Ports 
Council Provision of Funds Scheme 1977, art. 2 (1). 

6 Le. revenue accruing to the council in consequence of the exercise of powers conferred by the 
provisions of the Harbours Act 1964, other than s. 4: National Ports Council Provision of 
Funds Scheme 1977, art. 3 (1) (a). 

7 “Contributing authorities” means the first contributing authority (defined as the British 
Transport Docks Board) and the second contributing authorities, and “the second contributing 
authorities” means the harbour authorities specified in the Schedule to the scheme: art. 2 (1). As 
to the British Transport Docks Board, see paras. 450 et seq., post. 

8 Ibid., art. 3 (1) (b). The council must apportion to the first contributing authority a sum equal 
to 22 per cent of the estimated amount and to each of the second contributing authorities a 
sum which is related to the ratio between its relevant receipts and the aggregate of the relevant 
receipts of all second contributing authorities, but with the Port of London Authority and the 
Mersey Docks and Harbour Company bearing an additional 24 per cent each of the estimated 
amount: see art. 3 (2). As to the Port of London Authority, see paras. 456 et seq., post, and as 
to the Mersey Docks and Harbour Company, see paras. 459 et seq., post. 

9 Ibid., art. 3 (1) (c). Fractions of pounds are to be ignored, and no demand may be issued where 
the amount apportioned to a contributing authority is less than £25: art. 3 (1) (c) provisos (1), 
(11). As to service of the demand, see art. 7 (1), (2). 

r0 “Relevant receipts’ means, in relation to each of the second contributing authorities, all 
receipts by way of revenue arising from or in connection with the improvement, maintenance 
or management by that second contributing authority of the harbour or harbours (other than a 
fishery harbour or marine work) for which it is the harbour authority: ibid., art. 2 (1). 
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However, receipts in respect of cargo handling and pilotage, reccipts from the sale of fish by 
the second contributing authority and certain investment income and (to a limited extent) rents 
are excluded: see art. 2 (1). As to the meaning of “revenue from cargo handling”, see art. 2 (1). 

11 “Financial year” means, in relation to each of the second contributing authorities, the year for 
which its accounts are normally made up: ibid., art. 2 (1). There is a special provision in art. 8 
for changes in an authority’s financial year. 

na Morel... aye, 2100) 

13 Ibid., art. 4 (2). 

14 {bid., art. 4 (3). 

is Ibid art. 4 (3). 

16 See ibid., art. 4 (4). 

(a: 

18 Ibid., art. 4 (4). As to other offences in connection with information, see para. 443, text and 
notes 11, 12, ante, and para. 449, post. As to oftences by corporations, see para. 477, note 10, 
post. 

19 Ibid., art. S- 

20 Ibid., art. 6. 


447. Finance for the National Ports Council. The National Ports Council! 
may borrow temporarily, by way of overdraft or otherwise, such sums as it 
requires for exercising and performing its statutory functions?. However, the 
aggregate of the amounts outstanding in respect of the principal of sums 
borrowed under this provision must not exceed such limit as the Minister of 
Transport? may for the time being have imposed on the council by a direction 
given to it in writing+. The minister may, with Treasury approval, lend to the 
council, out of money issued to him for the purpose out of the National Loans 
Fund?, any sums which the council has power® to borrow under the power 
described above’; but the aggregate of the amounts outstanding in respect of the 
principal of sums so lent must not exceed £ 250,0008. 

The minister may, out of money provided by Parliament, make to the council 
a grant equal to the whole or a proportion of the amount of any expenses 
incurred by it in consequence of its complying with a direction given to it to 
promote research or education and training’. The expenses must be such as, in 
the minister’s opinion, ought not to be defrayed, or wholly defrayed, out of 
charges imposed!° by the council!!. 


1 As to the establishment of the National Ports Council and its principal duties, see para. 439, 
ante. 

2 Le. its functions under the Harbours Act 1964: see s. $. For the meaning of “functions”, see 

para. 440, note 9, ante. 

This provision, as originally enacted, referred to the minister, who was defined as the Minister 

of Transport: see ibid., s. 57 (1). As to this minister, see para. 432, ante. 

Ibid., s. § proviso. For the meaning of “writing”, see para. 441, note 1, ante. 

Le. issued for the purpose by virtue of the later provisions of the Harbours Act 1964: see s. 6 

(1) (b). As to the National Loans Fund, see para. 427, note 4, ante. 

Le. under ibid., s. 5. 

Ibid., s. 6 (1) (b); National Loans Act 1968, s. 2, Sch. 1. 

Harbours Act 1964, s. 6 (2). 

Le. a direction given to the council under ibid., s. 3 (2) (see para. 442, ante): s. 6 (1) (a). 

I.e. charges imposed under ibid., s. 4 (see paras. 445, 446, ante): see s. 6 (1) (a). 

Ibid., s. 6 (1) (a). 
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448. Reports, accounts and returns by the National Ports Council. The 
National Ports Council! must, as soon as possible after the end of each of its 
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accounting periods?, make a report to the Minister of Transport? on the exercise 
and performance of its functions* during that period’. The council must keep 
proper accounts and proper records in relation to the accounts®. It must also 
prepare in respect of each accounting period a statement of accounts in such 
form as the minister, with Treasury approval, may direct”. The council's 
accounts for each period must be audited by qualified auditors® appointed by the 
council with the approval of the minister?. It is the council's duty to furnish to 
the minister any information required by him for the purposes of any of his 
statutory functions! which is in the council’s possession or within its power to 
obtain!?. 

There must be attached to the council’s report for each accounting period a 
copy of the statement of accounts in respect of that period and a copy of any 
report made on the statement by the auditors!?. The minister must lay before 
each House of Parliament!3 a copy of each report and of the attached statement 
of accounts and any auditors’ report!*. 


1 As to the establishment of the National Ports Council and its principal duties, see para. 439, 
ante. 

2 “Accounting period” in the Harbours Act 1964 means, unless the context otherwise requires, 
the period beginning with the passing of the Act (10th June 1964) and ending with such day 
falling not more than fifteen months later as the council may determine, or any subsequent 
period of not more than fifteen months, beginning with the end of a previous accounting 
period, which the council may determine: s. $7 (1). 

3 This provision, as originally enacted, referred to the minister, who was defined as the Minister 

of Transport: see ibid., s. 57 (1). As to this minister, see para. 432, ante. 

For the meaning of “functions”, see para. 440, note 9, ante. 

Harbours Act 1964, s. 8 (1). 

Ibid: 5 8 

Ibid., s. 8 (2). As to the Treasury, see para. 427, note 2, ante. 

“Qualified auditor”? means a person who is a member, or a firm all of the partners of which are 

members, of one or more of the following bodies: the Institute of Chartered Accountants in 

England and Wales; the Institute of Chartered Accountants of Scotland; the Association of 

Certified Accountants; the Institute of Chartered Accountants in Ireland; any other body of 

accountants established in the United Kingdom and for the time being recognised by the 

Secretary of State for Trade for the purposes of the Companies Act 1948, s. 161 (1) (a) (see 

COMPANIES, vol. 7, para. 665): Harbours Act 1964, s. 8 (3). 

9 Ibid., s. 8 (2). The council must make available to the public at a reasonable price copies of 
each report made under s. 8 (1), of the statement of accounts attached to it and any report 
made on that statement by the auditors: s. 8 (7). The council must also make a copy of these 
documents available for inspection at its offices: s. 8 (7). 

10 Le. any of his functions under the Harbours Act 1964: see s. 8 (5). 

11 Ibid., s. 8 (5). 

12 Ibid.,s. 8 (4). 

13 As to the laying of documents before Parliament, see para. 440, note 15, ante. 

14 See the Harbours Act 1964, s. 8 (6). 
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449. Furnishing false information; restrictions on disclosing infor- 
mation. A person who for the purpose of obtaining the grant or variation of an 
authorisation for harbour development!, or in purported compliance with a 
requirement to supply information and forecasts or information relating to a 
harbour’, gives any information which he knows to be false in a material 
particular, or makes a statement which he knows to be so false, or recklessly 
gives any information which is so false, or recklessly makes any statement which 
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is so false, is guilty of an offence?. He is also guilty of an offence if, with intent to 
deceive, he produces, for the purposes of the provisions relating to the control of 
harbour development*, a book, record or other document which is false in a 
material particular”. An offender is liable, on summary conviction, to imprison- 
ment for a term not exceeding three months or to a fine not exceeding the 
prescribed sum, or to both®. On conviction on indictment, he is liable to 
imprisonment for a term not exceeding two years or to a fine, or to both’. 
Subject to certain exceptions’, no person may disclose any information 
furnished to him in pursuance of a requirement to supply information’, or 
information and forecasts!®, or any information obtained by him in the exercise 
of rights under the provisions!! relating to the control of harbour develop- 
ment!*. No person may disclose anything contained in a forecast furnished to 
him in pursuance of a requirement to supply information and forecasts!? except 
with the consent of the person by whom the forecast was furnished, in the form 
of a summary of forecasts so furnished by a number of persons for a prescribed 
purpose!*. If a person makes a disclosure in contravention of these provisions!®, 
he is guilty of an offence and liable, on summary conviction, to imprisonment 
for a term not exceeding three months or to a fine not exceeding the prescribed 
sum, or to both!®. On conviction on indictment, the offender is liable to 
imprisonment for a term not exceeding two years or to a fine, or to both!”. 


1 le. an authorisation under the Harbours Act 1964, s. 9: see para. 476, post. 

2 le. a requirement to supply information and forecasts under ibid., s. 41 (see para. 443, ante), or 
information under s. 4 (see paras. 445, 446, ante): s. 45 (a). 

3 Ibid s: 25 a). 

4 Le. for the purposes of ibid., s. 10: see para. 477, post. 

5 Ibid., s. 45 (b). 

6 Ibid., s. 45 (i); Criminal Law Act 1977, s. 28 (6). For the meaning of “the prescribed sum”, see 
para. 422, note 8, ante. 

7 Harbours Act 1964, s. 45 (11). As to offences by corporations, sec para. 477, note 10, post. 

8 Such information may be disclosed (1) with the consent of the person by whom it was 
furnished or, as the case may be, carrying on the undertaking to which related the books, 
records or other documents from which it was obtained (ibid., s. 46 (1) (a)); or (2) in the form 
of a summary of documents so furnished by, or so obtained from documents relating to 
undertakings carried on by, a number of persons, being a summary so framed as not to enable 
particulars relating to the business of individual persons to be ascertained from it (s. 46 (1) (b)); 
or (3) for the purpose of enabling the National Ports Council or the Minister of Transport to 
discharge its or his functions under the Harbours Act 1964 (s. 46 (1) (c)); or (4) for the purpose 
of any legal proceedings (including arbitrations) or for the purposes of a report of any such 
proceedings (s. 46 (1) (d)). For the meaning of “functions”, see para. 440, note 9, ante. 

9 Le. a requirement under ibid., s. 4: see paras. 445, 446, ante. 

10 Le. a requirement under ibid., s. 41: see para. 443, ante. 

11 I.e. rights under 1bid., s- 10: see para. 477, post. 

12 Ibid., s 46 (1). 

13 Le. a requirement under ibid., s. 41: see para. 443, ante. 

14 Ibid., s. 46 (1). The summary referred to is one framed as mentioned in s. 46 (1) (b) for such a 
purpose as is mentioned in s. 46 (1) (c) or for such purposes as are mentioned in s. 46 (1) (d): 
s. 46 (1). 

15 Le. the provisions of ibid., s. 46. 

16 Ibid., s. 46 (2) (a); Criminal Law Act 1977, s. 28 (6). 

17 Harbours Act 1964, s. 46 (2) (b). 
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4. SOME MAJOR HARBOUR AUTHORITIES 


s 


(1) THE BRITISH TRANSPORT DOCKS BOARD 


450. The British Transport Docks Board and its principal powers and 
duties. The British Transport Docks Board! was established by the Transport 
Act 19622 for the purpose of managing most of the harbours which had 
previously been vested in the British Transport Commission?. It is the duty of 
the board in the exercise of its statutory powers* to provide, to such extent as it 
may think expedient, port facilities> at the harbours which it owns or manages 
and to have due regard to efficiency, economy and safety of operation as respects 
the services and facilities which it provides®. The board has power to operate the 
harbours owned or managed by it and to provide port facilities at those 
harbours’, to consign goods on behalf of other persons to or from, or on roads 
through, the harbours owned or managed by the board*, and to store goods 
which have been or are to be loaded or unloaded in or carried through any such 
harbour?. So far as premises provided for the purposes of that or any other part 
of its business are not required for those purposes, the board has power to use 
them to provide facilities for the storage of other goods!®. 


1 The British Transport Docks Board is a body corporate with perpetual succession and a 
common seal: Transport Act 1962, s. 1 (7), Sch. 1, para. 1. The chairman of the board is 
appointed by the Minister of Transport (as to whom see paras. 432, 433, ante) and the other 
members of the board, including the vice-chairman, are appointed by the minister after 
consultation with the chairman: ss. 1 (2), 92 (1). The board consists of a chairman, vice- 
chairman and not more than nine nor less than four other members: s. 1 (5). The chairman and 
other members of the board must be appointed from among persons who appear to the 
minister to have wide experience of, and to have shown capacity in, the operation, 
management or administration of docks, or transport, industrial, commercial or financial 
matters, administration, applicd science, or the organisation of workers: s. 1 (5). In appointing 
them the minister must have regard to the desirability of having members who are familiar 
with the special requirements and circumstances of particular regions or areas served by the 
board: s. 1 ($). As to the members of the board and their proceedings, see s. 1 (7), Sch. 1, paras. 
2—8; Transport Act 1968, s. 52 (4). 

2 See the Transport Act 1962, s. 1, which also provided for the establishment of the British 
Railways Board, the London Transport Board and the British Waterways Board. 

3 The British Transport Commission had been established by the Transport Act 1947 (repealed), 
which among other things vested in the commission the harbours previously owned by the 
undertakers, including the former railway companies, specified in Sch. 3 (repealed). The 
Transport Act 1962 provided for some of these harbours to be vested in the British Railways 
Board and some in the British Waterways Board. The majority were vested in the British 
Transport Docks Board and these (in England and Wales) comprised the ports of Barrow, 
Barry, Cardiff, Fleetwood, Garston, Goole, Grimsby, Hartlepools, Hull, Immingham, King’s 
Lynn, Lower Ouse Improvement, Lowestoft, Lydney, Middlesbrough, Newport (Mon.), 
Penarth, Plymouth (Millbay), Port Talbot; Silloth, Southampton and Swansea: see the 
Transport Act 1962, s. 31 (4), Sch. 3, Part II. The ports of Hartlepools and Middlesbrough 
were transferred to the new Tees and Hartlepool Port Authority by the Tees and Hartlepools 
Port Authority Act 1966: see s. 30. The undertaking of the Humber Conservancy Board was 
transferred to the British Transport Docks Board by the Humber Harbour Reorganisation 
Scheme 1966, art. 3 (confirmed by the Humber Harbour Reorganisation Scheme 1966 
Confirmation Order 1967, S.I. 1968 No. 237). The undertaking of the Southampton Harbour 
Board was transferred to the Docks Board by the Southampton Harbour Reorganisation 
Scheme 1967, art. 4 (confirmed by the Southampton Harbour Reorganisation Scheme 1967 
Confirmation Order 1968, S.I. 1968 No. 941). 

4 Le. its powers under the Transport Act 1962. 

5 “Port facilities” means the constructing, improving, maintaining, regulating, managing, 
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marking or lighting of a harbour or any part of it, the berthing, towing, moving or dry- 
docking of-a ship which i is in, or is about to enter, or has recently left, a harbour, the loading or 
unloading of goods, or embarking or disembarking of passengers, in or from any such ship, | the 
lighterage or the sorting, weighing, warehousing or handling of goods in a harbour, and the 
movement of goods within a harbour: ibid., s. 92 (1). “Harbour” means any harbour, whether 
natural or artificial, and any port, haven, estuary, tidal or other river or inland waterway 
navigated by sea-going ships, and any dock, including any pier, jetty or other place at which 
ships can ship or unship goods or passengers; “ship” includes every description of vessel used in 
navigation; and “goods” includes animals: s. 92 (1). 

6 Ibid., s. 9 (1). This duty is not to be construed as imposing, either directly or indirectly, any 
form of duty or liability enforceable by proceedings before any court to which the board 
would not otherwise be subject: s. 9 (3). 


7 Ibid., s. 9 (2) (a). 


8 Ibid., s. 9 (2) (b). 
9 Ibid., (ae): 
10 Ibid.,s. 9 (2) (c). 


451. Other statutory powers of the British Transport Docks Board. In 
addition to its general powers and duties!, the British Transport Docks Board 
has a number of other statutory powers?. These include power? to demand, take 
and recover or waive such charges for its services and facilities+, and to make the 
use of those services and facilities subject to such terms and conditions, as it 
thinks fit?. The board also has power to acquire land for the purposes of its 
business®, and power to dispose (whether absolutely or for a term of years) of 
any part of its undertaking or any property which in its opinion is not required 
for the purposes of its business and, in particular, to dispose of an interest in or 
right over any property which is retained by it, subject to the interest or right’. 
The board may also acquire any undertaking or part of an undertaking if the 
assets comprised in the undertaking or part of the undertaking are wholly or 
mainly assets which the board requires for the purposes of its business®. With the 
consent of the Minister of Transport and for the purposes of its business the 
board may also subscribe for or acquire any securities of a body corporate’. 


1 For these powers and duties, see para. 450, ante. 

2 Le. powers under the Transport Act 1962 and the Transport Act 1968. 

3 The powers described in this paragraph are expressed to be subject to the Transport Act 1962 
and to any local enactment so far as it expressly provides for freedom from charges or 
otherwise prohibits the making of any charge: see s. 43 (2). 

4 For the meaning of “port facilities”, see para. 450, note $, ante. 

s Transport Act 1962, s. 43 (3); Transport Act 1968, s. $0 (10). As to the right of appeal against 

ship, passenger and goods dues levied by the board and the requirement that other charges 

made by it must be reasonable, see para. $00, post. 

Transport Act 1962, s. 14 (1) (c). 

Ibid., s. 14 (1) (e). 

Ibid., s. 14 (2). 

9 Tbid.,s. 14 (4). As to the Minister of Transport, see paras. 432, 433, ante. 
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452. Powers of the British Transport Docks Board under local enact- 
ments. In relation to each of its ports! the British Transport Docks Board has 
powers under local enactments which usually incorporate provisions of the 
Harbours, Docks and Piers Clauses Act 18472. Recently local enactments have 
conferred more modern powers on the board at some of its ports. 
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1 For a list of the board’s ports, see para. 4.50, note 3, ante. 

As to the Harbours, Docks and Piers Clauses Act 1847 and its incorporation in the special Act, 

sec para. 405, text and notes 3, 4, and para. 407, text and notes 2—4, ante. 

3 See e.g. the British Transport Docks Act 1972, ss. 6, 7, which confer on the board and its 
harbour master powers to regulate vesscls in the Humber by means of general and special 
directions. 


lu 


453. Financial duty of the British Transport Docks Board. It is the duty of 
the British Transport Docks Board so to perform its statutory functions! as to 
secure that the combined revenues of the board and of its subsidiaries taken 
together are not less than sufficient to mect their combined charges properly 
chargeable to revenue account, taking one year with another’. 


1 Le. its functions under the Transport Act 1962 and the Transport Act 1968: see paras. 450-452, 
ante. 

2 Ibid., s. 41 (2). The government has announced its intention of introducing private capital into 
the board’s undertaking: see 989 H. of C. Official Report (sth serics), 21st July 1980, cols. 152, 
e 


454. Borrowing powers of the British Transport Docks Board. The 
British Transport Docks Board has power to borrow temporarily, by way of 
overdraft or otherwise, either from the Minister of Transport or, with his 
consent, from any other person, such sums as the board may require for meeting 
its obligations or discharging its statutory functions!, but the aggregate of the 
amounts outstanding in respect of any temporary loans raised by the board must 
not exceed such limit as the minister may for the time being impose by a 
direction given to the board?. The board may borrow (otherwise than by way 
of temporary loan) from the minister such sums as it may require for specified 
purposes’. The aggregate amount outstanding in respect of the principal of any 
money borrowed by the board and the board’s commencing capital debt*, taken 
together, must not exceed £160m.>. The board may not borrow money except 
in accordance with these provisions®. The minister may with Treasury approval 
lend to the board any sums which the board has power to borrow under these 
provisions’. 


1 Le. its functions under the Transport Act 1962 and the Transport Act 1968: see paras. 450-452, 
ante. As to the Minister of Transport, see paras. 432, 433, ante. 

2 Transport Act 1962, s. 19 (1). 

3 Ibid., s. 19 (2). The specified purposes are (1) for meeting any expenses properly chargeable to 
capital, being expenses incurred in connection with the provision or improvement of assets in 
connection with the board’s business (s. 19 (2) (a)); (2) for the provision of working capital 
(s. 19 (2) (b)); (3) for acquiring an undertaking or part of an undertaking*(s. 19 (2) (c)); (4) for 
lending money to, or meeting a guarantee given for the benefit of, any person for the purpose 
of an undertaking carried on by him, or, where that person is a body corporate, an 
undertaking carried on by a subsidiary of that body corporate (s. 19 (2) (d)); (5) for subscribing 
for or acquiring securities of a body corporate, otherwise than by way of investment (s. 19 (2) 
(c)); (6) for the payment of interest charged to capital account under s. 18 (5) (which authorises 
the board, with the minister's consent given with Treasury approval, to make charges to 
capital account representing interest on expenditure of a capital nature) (s. 19 (2) (£)); (7) to pay 
off any part of the board's commencing capital debt, any money borrowed by the board or 
any liability transferred to it from the British Transport Commission under or in pursuance of 
the Transport Act 1962 (s. 19 (2) (g)); (8) for any purpose for which capital money is properly 
applicable, whether or not specified in heads (1) to (7) (s. 19 (2) (h)). 
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4 The board’s commencing capital debt was prescribed by the Minister of Transport under ibid., 
Ss. 39: E 

s Ibid., s. 19 (3) (111); Transport Act 1968, s. 41 (7). 

6 Transport Act 1962, s. 19 (4). 

7 Miel. 0 (10 


455. Powers of the Minister of Transport in relation to the British 
Transport Docks Board. A number of the powers and duties of the British 
Transport Docks Board! may only be exercised with the consent of the Minister 
of Transport or in accordance with his directions or on lines settled from time to 
time with his approval. In particular, in framing and carrying out proposals 
involving substantial outlay on capital account by the board or by a subsidiary 
of the board, the board must act on lines settled from time to time with the 
minister’s approval?. The minister may, after consultation with the board, give 
the board directions of a general character as to the exercise and performance by 
it of its functions (including the exercise of rights conferred by the holding of 
interests in companies) in relation to matters which appear to him to affect the 
national interest?. 


1 As to these powers and duties, see paras. 450-453, ante. As to the Minister of Transport, see 
paras. 432, 433, ante. 

2 Transport Act 1962, s. 27 (2). 

3 Ibid., s. 27 (1); Transport Act 1968, s. SI (3). 


a) PteePORT OF LONDON AUTHORITY 


456. Limits of the jurisdiction of the Port of London Authority. The 
limits within which the Port of London Authority has jurisdiction as a harbour 
authority are specially defined’. Certain powers of the authority are not 
exercisable in certain specified areas?. 


1 The limits commence at an imaginary straight line (known as the landward limit) drawn across 
the River Thames from a stone pillar erected at grid co-ordinates TQ 16361 71912 on the 
Surrey bank to the nearest point of mean high water level on the Middlesex bank and extend 
down both sides of the Thames at mean high water level to imaginary lines (known as the 
seaward limit) drawn from 51 degrees 37 minutes 00 seconds north latitude, oo degrees 57 
minutes 19 seconds east longitude (Foulness Point, Essex) to 51 degrees 46 minutes o5 seconds 
north latitude, or degrees 20 minutes 32 seconds east longitude (Gunfleet Old Lighthouse) and 
thence to 51 degrees 26 minutes 36 seconds north latitude, 01 degrees 25 minutes 30 seconds 
east longitude and thence to $1 degrees 24 minutes $5 seconds north latitude, oo degrees $4 
minutes 21 seconds east longitude (Warden Point, Kent): Port of London Act 1968, s. 2 (1), 
Sch. 1, para. 1. The limits include all islands, rivers, streams, creeks, waters, watercourses, 
channels, harbours, docks and canals, and places, but do not include any part of the port as 
defined in the Medway Ports Reorganisation Scheme 1968 (confirmed by the Medway Ports 
Reorganisation Scheme 1968 Confirmation Order 1969, S.I. 1969 No. 1045), the River Lee or 
Bow Creek above the south boundary stones referred to in the Lee Conservancy Act 1868, s. 3 
(description of Lee and tributaries), the Grand Union Canal, Havengore Creek above the 
bridge known as Havengore Bridge which crosses the creek at a distance of approximately 
1,000 yards from the point where the creek joins the Thames, Rainham Creek above the dam 
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across the mouth of that creck which is Work No. 1 authorised by the Rainham Creck 
(Closure) Order 1976, S.I. 1976 No. 2043, or any waters which are not for the time being 
within the territorial waters of Her Majesty’s dominions: Port of London Act 1968, Sch. 1, 
para. 2; Medway Ports Authority Act 1973, s. 108 (c); Rainham Creek (Closure) Order 1976, 
art. 15. As to the territorial waters of Her Majesty's dominions, see FOREIGN RELATIONS, vol. 18, 
para. 1457, note 7. 

> Port of London Act 1968, s. 187, Sch. 8. The areas in question are the Medway approach area 
and areas off Southend-on-Sea and Sheerness. 


457. The Port of London Authority and its general powers and duties. 
The Port of London Authority was constituted for the general purposes of 
administering, preserving and improving the Port of London!. It is the 
authority’s duty to provide, maintain, operate and improve such port and 
harbour services and facilities in, or in the vicinity of, the River Thames within 
the limits of its jurisdiction? as it considers necessary or desirable and to take such 
action as it considers incidental to the provision of such services and facilities?; 
and to take such action as it considers necessary or desirable for or incidental to 
the improvement and conservancy of the Thames‘. 

The authority has power either of itself or by arrangement between itself and 
another person to take such action as it considers necessary or desirable, whether 
or not in, or in the vicinity of, the Thames, (1) for the purpose of discharging or 
facilitating the discharge of any of its duties, including the proper development 
or operation of the undertaking; (2) for the provision, maintenance and 
operation of warehousing services and facilities, and services and facilities for the 
consignment of goods on routes which include the port premises®; and (3) for 
the purpose of turning its resources to account so far as not required for the 
purposes of the undertaking’. 


1 The Port of London Authority is a body corporate with perpetual succession and a common 
seal: Port of London Act 1968, s. 212, Sch. 11, para. (d). The Port of London Authority Act 
1908 (repealed) transferred to the authority the undertakings of various dock companies 
together with all the rights, powers, duties, property and liabilities of the Conservators of the 
River Thames below the landward limit of the Port of London (as to which see para. 456, 
ante). The authority consists of not less than nine and not more than seventeen members: Port 
of London Act 1968, s. 3 (substituted by the Port df London Authority (Constitution) Revision 
Order 1975, S.L. 1975 No. 1890, art. 5, Schedule). The chairman of the authority is appointed 
by the Minister of Transport (as to whom see paras. 432, 433, ante), who must first consult the 
National Ports Council: Port of London Act 1968, s. 3, Sch. 2, Part I, para. 2 (1) (as so 
substituted). Of the other members not less than two and not more than four are appointed by 
the minister, who must first consult the chairman of the authority: Sch. 2, Part I, para. 3 (as so 
substituted). The chairman and the members to be appointed by the minister must be selected 
from among persons appearing to him to have wide experience of, and to have shown capacity 
in, one or more of the following: business management, financial matters, sea transport, inland 
transport, international commerce, the organisation of workers, riverside activities, environ- 
mental matters affecting the area of the Port of London, and navigation: Sch. 2, Part I, para. 4 
(as so substituted). At least one of the members so selected must be a person with wide 
experience of navigation (including the command of sea-going ships, pilotage and navigational 
aids): Sch. 2, Part I, para. 4 proviso (as so substituted). The authority must appoint at least one 
but not more than six officers of the authority to serve as members of the authority: Sch. 2, 
Part I, para. 6 (as so substituted). As to the National Ports Council, see para. 439, ante. 

2 As to the limits of the authority’s jurisdiction, see para. 456, text and note 1, ante. 

3 Port of London Act 1968, s. § (1) (a). 

4 Ibid.. s. 5 (1) (b). 
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458. Other powers of the Port of London Authority. The statutory powers 
of the Port of London Authority! include powers to dredge and improve the 
bed and banks of the River Thames within the authority’s limits of jurisdiction?, 
to license works and dredging by other persons?, to regulate vessels in the 
Thames within the limits previously mentioned by means of general and special 
directions and at the docks which the authority owns or administers*, to raise 
and remove vessels sunk, stranded or abandoned in the Thames within the limits 
previously mentioned or the docks which the authority owns or administers®, 
various powers with respect to goods trafficé and to regulate the entry of 
dangerous goods’ and to make byelaws for a variety of purposes®. The authority 
is not a local lighthouse authority? but has power, with the approval of Trinity 
House!°, to place buoys, beacons, lights or other devices of any nature designed 
to assist navigation in or near the Thames within the limits previously 
mentioned!!. The authority is also responsible for the registration of lighters, 
tugs and boats for navigation in the Thames!? and the government and 
registration, including licensing, of watermen and lightermen'?. There are 
exemptions from the authority’s rates on goods!* for, inter alia, imported goods 
which are, as soon as practicable!? after arrival within the authority’s limits, 
loaded onto another vessel for conveyance to another port!® and for goods 
imported from, or exported to, a coastal place landward of a specified line!’. 


1 The Port of London Act 1968 does not incorporate the provisions of the Harbours, Docks and 
Piers Clauses Act 1847, but includes a number of corresponding provisions. The Port of 
London Act 1968, s. 6, for example, corresponds substantially to the Harbours, Docks and 
Piers Clauses Act 1847, s. 33, in providing for public access to port premises, but the Port of 
London Act 1968 provides that s. 6 must not be construed as derogating from the powers of 
the authority to discontinue any part of its undertaking: s. 6 (3). As to incorporation of the 
Harbours, Docks and Piers Clauses Act 1847, see paras. 405, 407, ante. 

2 Port of London Act 1968, s. 60. As to the authority’s limits, see para. 456, text and note 1, 
ante. 

3 See ibid., ss. 66-75. As to the considerations which the authority may take into account in 
deciding whether to grant or refuse a licence for the construction of works, see R v Port of 
London Authority, ex parte Kynoch Ltd [1919] 1 KB 176, CA. 

4 See the Port of London Act 1968, ss. 111-118. 

5 See ibid., s. 120. These powers are additional to those of the authority under the Merchant 

Shipping Act 1894, s. $30: see SHIPPING. 

See the Port of London Act 1968, ss. 141-148. 

See ibid., ss. 149-153. 

See ibid., ss. 161-170. As to the powers of a harbour authority to make petroleum and 

explosives byelaws, see para. 508, text and notes 21, 22, post. 

Le. a local lighthouse authority for the purpose of the Merchant Shipping Act 1894: see 

ss. 652-657, and SHIPPING. 
10 Ie. the Corporation of Trinity House of Deptford Strond: see SHIPPING. 
11 See the Port of London Act 1968, ss. 62, 196. 
12 See ibid., ss. 124-132. The authority may also make byelaws for the registration, regulation 
and licensing of craft and boats for hire and for regulating the equipment of craft or any class 
of craft: see s. 165. 

13 See ibid., ss. 139, 140, 164, and byelaws made under s. 164. For some comments on the status 
of licensed watermen on the Thames, see Thames Launches Ltd v Trinity House Corpn (Deptford 
Strond) (No. 2) [1962] Ch 153, [1961] 2 All ER 913. 
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14 As to the power of a harbour authority to levy ship, passenger and goods dues, see para. 493, 

ost. 

15 Ne to the meaning of “as soon as practicable”, see Anglo-American Oil Co Ltd v Port of London 
Authority [1914] 1 KB 14. 

16 See the Port of London Act 1968, s. 30. 

17 See ibid., s. 31. The line in question is a line drawn from Reculvers Towers, Kent, to Colne 
Point, Essex, or any line which may be substituted for it under the Customs and Excise 
Management Act 1979, s. 69 (3) (corresponding to the Customs and Excise Act 1952, s. §7 (3) 
(repealed): see CUSTOMS AND EXCISE, vol. 12, para. 739): Port of London Act 1968, s. 31 (1). 


(3) THE MERSEY DOCKS AND HARBOUR OM. 


459. The Port of Liverpool. The limits of the Port of Liverpool for the 
purposes of its administration by the Mersey Docks and Harbour Company are 
specially defined!. The company also has certain duties as respects the approaches 
to the Port of Liverpool?. 


1 “The Port of Liverpool” means the docks, jetties and other facilities for the berthing of vessels 
and the loading and unloading of goods on and from vessels for the time being belonging to 
the Mersey Docks and Harbour Company and the area comprising all the sea and channels 
lcading to the River Mersey bounded by an imaginary line drawn straight from the Redstones 
at Hoylake at 53 degrees 23 minutes 12.17 seconds north latitude and 3 degrees 11 minutes 
55.42 seconds west longitude to a position in 53 degrees 29 minutes 00 seconds north latitude 
and 3 degrees 32 minutes 00 seconds west longitude, thence in a true north direction to a 
position in 53 degrees 33 minutes 00 seconds north latitude and 3 degrees 32 minutes 00 seconds 
west longitude and thence drawn straight in a direction of 065 degrees true to the point of 
intersection with, and thence along, an imaginary line bearing 157.5 degrees true to a position 
on the beach at Formby Point at $3 degrees 34 minutes 00.55 seconds north latitude and 3 
degrees os minutes 57.75 seconds west longitude and the River Mersey (excepting so much of 
it as is situate in the Port of Manchester) up to Warrington Bridge but does not include any 
waters which are for the time being outside the territorial waters of Her Majesty’s dominions: 
Mersey Docks and Harbour Act 1971, s. 2 (1). As to the territorial waters of Her Majesty’s 
dominions, see FOREIGN RELATIONS, vol. 18, para. 1457, note 7. 

2 See ibid., s. 8 (1) (a) (ii), and para. 460, post. 


460. The Mersey Docks and Harbour Company and its general duties. 
The Mersey Docks and Harbour Company was established as the harbour 
authority! for the Port of Liverpool by the Mersey Docks and Harbour Act 
19717. It is the duty of the company to take such action as it considers necessary 
or desirable for or incidental to the maintenance, operation and improvement of 
the docks, jetties and other facilities for the berthing of vessels and the loading 
and unloading of goods on or from vessels for the time being belonging to the 
company and the conservancy of the Port of Liverpool (other than the docks, 
jetties and other facilities mentioned above) and the approaches to it?. 


1 The company also became the pilotage authority for the Liverpool Pilotage District: see the 
Mersey Docks and Harbour Act 1971, s. 5. 

2 The Mersey Docks and Harbour Board, which had been constituted as a body corporate with 
perpetual succession and a common seal by the Mersey Docks and Harbour Act 1857, s. 5, was 
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reconstituted as a company known as the Mersey Docks and Harbour Company: Mersey 
Docks and Harbour Act 1971, s. 4 (1). Provision was made for the preparation and settlement 
of a scheme to prescribe, inter alia, the borrowing powers of the company, its first articles of 
association and its initial share capital: see ss. 48, 49. The scheme came into operation on 27th 
March 1974. Under the first articles of association the directors of the company consist of up to 
three “A” directors appointed by the Minister of Transport (who is the holder of one special 
share), up to seven “B” directors elected by the ordinary shareholders (under the scheme 
ordinary shares were issued to the stockholders) and up to two “C” directors appointed by the 
other directors in consultation with the trade unions recognised by the company in its 
negotiations with its employees. As to the Port of Liverpool, see para. 459, note 1, ante. As to 
the Minister of Transport, sce para. 432, ante. 
3 Mersey Docks and Harbour Act 1971, s. 8 (1) (a). 


461. Other powers of the Mersey Docks and Harbour Company. The 
statutory powers of the Mersey Docks and Harbour Company! include powers 
for its harbour master to regulate vessels coming in or going out of the docks 
belonging to the company or under its management’, to regulate vessels while 
in the docks? and to remove vessels obstructing dock entrances etc.*, and powers 
to detain vessels causing damage to dock works until the damage is paid for or a 
deposit made® or in respect of which dues are owed pending payment of such 
dues®, to appropriate docks or portions of docks to the use of any vessels 
engaged in particular trades or to the use of any other vessel or class of vessels’, 
to appropriate particular portions of any dock, wharf, quay, warehouse or other 
work for the exclusive accommodation and use of any company or firm or 
individual engaged in carrying on any particular trade®, to widen, deepen, 
extend the size of and otherwise improve all or any of its docks, basins, piers and 
other works’, to construct depots, transit sheds for the reception of goods and 
warehouses and construct and erect cranes etc. to facilitate the loading and 
discharge of vessels!°, to dredge within the Port of Liverpool and the channels 
leading into the port from the sea!', to erect lighthouses etc.!?, to provide, with 
the sanction of Trinity House!3, lightships, buoys, beacons and seamarks!4, to 
make byelaws for a variety of purposes!>, to regulate vessels in the Port of 
Liverpool (except the docks) by means of general and special directions'®, 
various powers to remove from quays etc., warehouse and detain as security for 
charges goods causing an obstruction or otherwise not removed by their owners 
within a specified time!’ or which are in a decomposed or offensive condition!®, 
to remove wrecks and other obstructions in the docks or elsewhere in the Port 
of Liverpool, to sell anything so raised to recoup its expenditure and recover any 
deficiency from the owner of the vessel etc. at the time of sinking!”, for the 
purpose of facilitating the working of the docks to remove pallets used for 
handling goods from any quay etc. to a place of storage?° and to remove 
vehicles left without permission?’. 


1 The special legislation of the Mersey Docks and Harbour Company does not incorporate 
provisions of the Harbours, Docks and Piers Clauses Act 1847 (as to which see paras. 405, 407, 
ante). 

2 See the Mersey Dock Acts Consolidation Act 1858, s. 49. 

3 See the Mersey Docks and Harbour Act 1900, s. 3. 

4 See the Mersey Dock Acts Consolidation Act 1858, s: 53. 

s See ibid., s. 94. 
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See ibid., s. 64. 

Sce ibid., s. 70. 

See ibid., ss. 82, 165, 172; Mersey Docks and Harbour Board Act 1950, s. 32, Sch. 5; Mersey 
Docks and Harbour Board Act 1966, s. 29; Mersey Docks and Harbour Act 1971, 8. $7, Sch. 5. 
See the Mersey Dock Acts Consolidation Act 1858, s. 100. As to the Port of Liverpool, see 
para. 459, note 1, ante. See also the Mersey Docks and Harbour Board Act 1971, s. tO (1), 
which prohibits dumping in the waters of the port or any dock belonging to the company of 
anything which might prejudice the conservancy of the port. 

See the Mersey Dock Acts Consolidation Act 1858, s. 104. 

Le. with the sanction of the Corporation of Trinity House of Deptford Strond: see SHIPPING. 
See the Mersey Dock Acts Consolidation Act 1858, s. 106. 

See ibid., ss. 221-228. As to the powers of a harbour authority to make petroleum and 
explosives byelaws, see para. 508, text and notes 21, 22, post. 

See the Mersey Docks and Harbour Board Act 1971, ss. 3-9. 
See the Mersey Dock Acts Consolidation Act 1858, s. 42; Mersey Docks (Corporation 
Purchase) Act 1861, ss. 29-31, 35, 36; Mersey Docks and Harbour Board Act 1920, s. 29; 
Mersey Docks and Harbour Board Act 1971, s. 16, Schedule. 

Mersey Docks and Harbour Board Act 1903, s. 20. 

Mersey Docks and Harbour Board Act 1954, s. 3. 

Mersey Docks and Harbour Board Act 1967, s. 6. 

Mersey Docks and Harbour Board Act 1971, s. 12. 


(4) THE TEES AND HARTLEPOOL PORTA CIA 


462. The Tees and Hartlepool Port Authority. The Tees and Hartlepool 
Port Authority! was established by the Tees and Hartlepools Port Authority Act 
1966 as the harbour authority for a group of harbours? each of which was 
previously administered by a separate harbour authority?. 


I 


2 
3 


The Tees and Hartlepool Port Authority was originally called the Tees and Hartlepools Port 
Authority. Its name was changed to the Tees and Hartlepool Port Authority by the Tees and 
Hartlepool Port Authority Act 1969, s. 3 (1). The authority is a body corporate with perpetual 
succession and a common seal: Tees and Hartlepools Port Authority Act 1966, s. $ (2). It now 
consists of not less than seven and not more than ten members appointed by the Minister of 
Transport and not less than two and not more than five full-time officers of the authority 
appointed by the authority: see the Tees and Hartlepool Port Authority (Constitution) 
Revision Order 1978, S.I. 1978 No. 941, art. 3 (1). The minister must select members of the 
authority who appear to him to have wide experience of, and to have shown capacity in, one 
or more of the following matters: the management of harbours, shipping or other forms of 
transport, industrial matters including (but without prejudice to the generality of the 
foregoing) those relating to the chemical, oil and steel industries, commercial or financial 
matters, administration, the organisation of workers, planning or environmental matters 
affecting the area of the harbour, and navigation, or to have in some other respect knowledge 
or experience that would be of value to the authority in the discharge of its functions: art. 3 
(5). Not less than two and not more than three of these members must be selected from a panel 
consisting of members of local authorities in the area: art. 3 (2). The chairman of the authority 
is appointed by the minister from among the members whom he has appointed: art. 3 (7). 
Before appointing members of the authority or the chairman the minister must consult the 
National Ports Council and the person then holding office as chairman of the authority: art. 3 
(4). As to the National Ports Council, see para. 439, ante. As to the Minister of Transport, see 
para. 432, ante. 

“Harbours” includes docks: see the Harbours Act 1964, s. 57 (1), and para. 401, ante. 

The harbours in question were (1) the harbour administered by the Tees Conservancy 
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Commissioners, (2) the harbour administered by the Hartlepool Port and Harbour Commis- 
sioners, (3) the undertakings of the British Transport Docks Board which were situated in the 
former county boroughs of Middlesbrough and West Hartlepool and the former borough of 
Hartlepool, (4) the quay undertaking of the former Stockton Corporation, and (5) the 
undertaking of the Tyne Tees Steam Shipping Co Ltd known as Tyne-Tees and Dents 
Wharves. The limits of the harbour administered by the Tees and Hartlepool Port Authority 
are shown edged blue on the plans numbers 1 and 2 copies of which were signed in 
quintuplicate by the chairman of the Committee of the House of Lords to which the bill for 
the Tees and Hartlepools Port Authority Act 1966 was referred: Tees and Hartlepools Port 
Authority Act 1966, ss. 3 (1), 13, Sch. 2 


463. General duties of the Tees and Hartlepool Port Authority. It is the 
duty of the Tees and Hartlepool Port Authority to take such steps from time to 
time as it may consider necessary for the conservancy, maintenance and 
improvement of the harbour for which it is the harbour authority!, and the 
facilities afforded in it or in connection with it and for the reclamation of land?. 
For those purposes the authority may (1) improve, maintain, regulate, manage, 
mark and light the harbour for which it is the harbour authority and provide 
port facilities in 1%, (2) acquire, carry on and improve any undertaking (whether 
within or outside the harbour for which the authority is the harbour authority) 
affording or intended to afford facilities for the transport, loading, unloading, 
receiving, forwarding or warehousing of goods‘, (3) turn its resources to account 
so far as not required for the purposes of the authority’s undertaking?, and (4) do 
all other things which in its opinion are expedient for facilitating the proper 
carrying on or development of that undertaking®. In the performance of these 
functions the authority must take such steps from time to time as may be 
necessary for the maintenance of so much of the harbour for which it is the 
harbour authority as comprises the port and harbour of Hartlepool as existing at 
the passing of the Tees and Hartlepools Port Authority Act 1966 in a condition 
not less efficient, safe and commodious than it was at that date’. 


1 As to the extent of the jurisdiction of the Tees and Hartlepool Port Authority, see para. 462, 
note 3, ante. 

2 Tees and Hartlepools Port Authority Act 1966, s. 12 (1). The duty is expressed to be subject to 
the provisions of the Tees and Hartlepools Port Authority Act 1966: sees. 12. 

ars 2 (2) (a). 

Ibid., s. 12 (2) (b). 

Moral. E) (OP 

Ibid s- T2 
Morel. s. T2 


NAM WwW 


464. Other powers of the Tees and Hartlepool Port Authority. The 
statutory powers of the Tees and Hartlepool Port Authority! include powers to 
dredge its harbour?, to undertake towage services? and to license tugs*, to license 
the construction, alteration, renewal, extension or maintenance of works by 
other persons below the level of high water in the authority’s harbour and 
dredging by other persons in the bed and foreshore of the waters of the 
harbour®, to give directions as to the loading or unloading of certain goods®, to 
make byelaws for a variety of purposes’, to appropriate berths for the use of 
vessels of a particular owner or engaged in particular trades® and to regulate 
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vessels in its harbour by means of general and special directions?. The authority 


is a local lighthouse authority!®. 


I 


2 
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The Tees and Hartlepools Port Authority Act 1966 incorporates the provisions of the 
Harbours, Docks and Piers Clauses Act 1847 except ss. 6-13, 23, 25, 26, 28, 42, $0, 84—90, 95, 
97, 98, 101: see the Tees and Hartlepools Port Authority Act 1966, s. 4 (1). As to the Harbours, 
Docks and Piers Clauses Act 1847 and its incorporation in the special Act, see para. 405, text 
and notes 3, 4, and para. 407, text and notes 2—4, ante. l 
See the Tees and Hartlepools Port Authority Act 1966, s. 16. As to the extent of the authority’s 
jurisdiction, see para. 462, note 3, ante. 

See ibid., s. 17. 

See ibid., s. 18. 

See ibid., ss. 22-25. 

See ibid., s. 89. 

See ibid., ss. 90-94. As to the powers of a harbour authority to make petroleum and explosives 
byelaws, see para. $08, text and notes 21, 22, post. 

See ibid., s. 98. 

See the Tees and Hartlepool Port Authority Revision Order 1974, S.I. 1975 No. 693. 

Tees and Hartlepools Port Authority Act 1966, s. 95. As to local lighthouse authorities, see the 
Merchant Shipping Act 1894, ss. 652-657, and SHIPPING. 


(5) THE PORT OF TYNE AUTE 


465. Establishment of the Port of Tyne Authority. The Port of Tyne 
Authority! was established by the Port of Tyne Reorganisation Scheme 1967? as 
the harbour authority for a group of harbours? each of which was previously 
managed by a separate harbour authority‘. 


I 


The Port of Tyne Authority is a body corporate with perpetual succession and a common seal: 
Port of Tyne Reorganisation Scheme 1967, art. 4 (2) (contained in the Port of Tyne 
Reorganisation Scheme 1967 Confirmation Order 1968, S.I. 1968 No. 942). The authority 
consists of a chairman and not less than six and not more than seven other members appointed 
by the Minister of Transport, the general manager of the authority for the time being and not 
less than two and not more than three other full-time officers of the authority appointed by the 
authority: Port of Tyne Authority (Constitution) Revision Order 1974, S.I. 1974 No. 923, art. 
3 (1). The minister must select members of the authority who appear to him to have wide 
experience of, and to have shown capacity in, one or more of the following matters: the 
management of harbours, shipping or other forms of transport, industrial, commercial or 
financial matters, administration, the organisation of workers, and environmental matters 
affecting the area of the Port of Tyne, or to have in some other respect knowledge or 
experience that would be of value to the authority in the discharge of its functions: art. 3 (3), 
(4). The minister must also have regard to the desirability of having members who are familiar 
with the area served by the Port of Tyne: art. 3 (3). The minister must consult the National 
Ports Council on the appointments he makes to the Port of Tyne Authority and must consult 
the chairman of that authority on such appointments other than that of the chairman: art. 3 (2). 
As to the National Ports Council, see para. 439, ante. As to the Minister of Transport, see para. 
432, ante. 

The scheme was confirmed with modifications by the Port of Tyne Reorganisation Scheme 
1967 Confirmation Order 1968, art. 1. 

“Harbours” includes docks: see the Harbours Act 1964, s. 57 (1), and para. 401, ante. 

Thus “the port” means the areas comprising the transferred harbours and, so far as not 
included in any of those areas, includes (1) the seaward approaches within a radius of 1 mile 
from either of the round heads of the North and South Piers at the mouth of the River Tyne, 
and (2) the dock estate, namely the docks, piers, wharfs, quays, berths, roads, railways, bridges, 
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sheds and other works and conveniences, and the land, buildings and property of every 
description and of whatever nature for the time being vested in or occupied by the Port of 
Tyne Authority: Port of Tyne Reorganisation Scheme 1967, art. 2 (1). 

“The transferred harbours” means (a) “the river”, namely that part of the River Tyne and 
the waterways discharging into it in respect of which there were vested in the Tyne 
Improvement Commissioners immediately before the day of transfer fixed by art. 2 (1) 
statutory powers or duties of improvement, maintenance or management; (b) the harbour of 
Gateshead, namely the Hillgate Quay there as regards which there were vested in Gateshead 
Corporation immediately before that day such powers or duties; (c) the harbour of Newcastle, 
namely the quays at Newcastle-upon-Tyne as regards which such powers or duties were then 
vested in Newcastle Corporation; and (d) the harbour of Tynemouth, namely the fish quay, 
extension jetty, fish landing quay, union quay, landing steps, foreshore and connected works as 
regards which such powers or duties were then vested in Tynemouth Corporation: art. 2 (1). 


466. General duties of the Port of Tyne Authority. It is the duty of the 
Port of Tyne Authority to take such steps from time to time as it may consider 
necessary for the conservancy, maintenance and improvement of the port for 
which it is the harbour authority! and the accommodation and facilities 
(including navigational facilities) afforded in it or in connection with it?. For 
these purposes the authority may (1) improve, maintain, regulate and manage 
the port and provide port facilities? in it*, (2) turn its resources to account so far 
as not required for the purposes of the portë, and (3) do all other things which in 
its opinion are expedient to facilitate the proper carrying on or development of 
the porté. 


1 As to the extent of the jurisdiction of the Port of Tyne Authority, see para. 465, note 4, ante. 

2 Port of Tyne Reorganisation Scheme 1967, art. 26 (contained in the Port of Tyne 
Reorganisation Scheme 1967 Confirmation Order 1968, S.I. 1968 No. 942). This duty is 
expressed to be subject to the provisions of the scheme: see the Port of Tyne Reorganisation 
Scheme 1967, art. 26. 

3 “Port facilities” means services and facilities for or in connection with the berthing, moving, 

dry-docking of vessels, the loading or unloading of goods or the embarking or disembarking 

of passengers in or from vessels, the lighterage, sorting, weighing, warehousing or handling of 

goods and the movement of goods and passengers: ibid., art. 3 (1). 

Ibid., art. 26 (a). 

Ibid., art. 26 (b). 

Ibid., art. 26 (c). 
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467. Other powers of the Port of Tyne Authority. The statutory powers of 
the Port of Tyne Authority! include powers to dredge within the port? and in 
or near any approach to it, for the purposes or in connection with the 
management of the port to lease or grant the use or occupation of any easement, 
servitude or other right or interest in or over any land, works, buildings, 
machinery, equipment or other property of the authority‘, to appropriate land, 
works, etc. for the exclusive, particular or preferential use and accommodation 
of any particular trade, person, vessel or class of vessels, or goods, subject to the 
payment of such charges and subject to such terms, conditions and regulations as 
the authority thinks fit, to give directions as to the loading or unloading of 
certain goods®, to make byelaws for a variety of purposes’ and to construct, lay 
down, maintain and operate in and over the port such works and equipment as 
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are required for or in connection with the exercise by the authority of any of its 
functions’. The authority is a local lighthouse authority’. 


1 
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The Port of Tyne Reorganisation Scheme 1967 (contained in the Port of Tyne Reorganisation 
Scheme 1967 Confirmation Order 1968, S.I. 1968 No. 942) incorporates the provisions of the 
Harbours, Docks and Piers Clauses Act 1847 except ss. 6—13, 16-20, 23, 25, 26, 42, 43, 49, $0, 
77, 83-90, 97, 98, 101: Port of Tyne Reorganisation Scheme 1967, arts. 3 (1), 28. The 
provisions of the Act of 1847 are incorporated with certain modifications; in particular s. $2 
empowers the harbour master to give directions prohibiting the mooring of vessels in any 
particular part or parts of the port and is not to be construed as requiring him in emergency to 
give directions in the case of every vessel in respect of which it is desired to exercise any of the 
powers of s. 52, the harbour master being entitled in emergency to give general directions 
applicable to all vessels or to particular classes of vessels for all or any of the purposes of s. 52: 
see the Port of Tyne Reorganisation Scheme 1967, art. 28 (1). As to the Harbours, Docks and 
Piers Clauses Act 1847 and its incorporation in the special Act, see para. 405, text and notes 3, 
4, and para. 407, text and notes 2—4, ante. 

For the meaning of “the port”, see para. 465, note 4, ante. 

Tyne Improvement Act 1908, s. 3; Port of Tyne Reorganisation Scheme 1967, art. 29. 

Ibid., art. 31. 

Ibid., art. 30. 

ibicleearte gio: 

See ibid., arts. 75-78. As to the powers of a harbour authority to make petroleum and 
explosives byelaws, see para. 508, text and notes 21, 22, post. i 

Port of Tyne (North Shields Fish Harbour) Act 1974, s. 15. 

Port of Tyne Reorganisation Scheme 1967, art. 3 (2). As to local lighthouse authorities, see the 
Merchant Shipping Act 1894, ss. 652-657, and SHIPPING. - 


(6) THE MEDWAY PORTS ADOT 


468. Establishment of the Medway Ports Authority. The Medway Ports 


Authority! was established by the Medway Ports Reorganisation Scheme 1968 as 


the harbour authority for a group of harbours? each of which was previously 


managed by a separate harbour authority?. The authority also has certain 
powers! in respect of the Medway approach area?. 


T 


The Medway Ports Authority is a body corporate with perpetual succession and a common 
seal: Medway Ports Reorganisation Scheme 1968, art. § (2) (contained in the Medway Ports 
Reorganisation Scheme 1968 Confirmation Order 1969, S.I. 1969 No. 1045). The authority 
consists of a chairman and five other members appointed by the Minister of Transport, the 
general manager of the authority for the time being and not less than one and not more than 
two other full-time officers of the authority appointed by the authority: see the Medway Ports 
Authority Revision Order 1974, S.I. 1975 No. 627, art. 3 (1). The minister must select 
members of the authority who appear to him to have wide experience of, and to have shown 
capacity in, one or more of the following matters: the management of harbours, shipping or 
other forms of transport, industrial, commercial or financial matters, administration, the 
organisation of workers, navigation and environmental matters affecting the area of the port, 
or to have in some other respect knowledge or experience that would be of value to the 
authority in the discharge of its functions: art. 3 (5), (6). The minister must also have regard to 
the desirability of having members who are familiar with the area predominantly served by the 
port: art. 3 (5). The minister is required to consult Kent County Council and Gillingham and 
Medway Borough and Swale District Councils before appointing one member and to consult 
the National Ports Council on the appointment of the other members: art. 3 (1) (a), (4). He is 
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also required to consult the chairman of the authority on the appointments which he makes to 
the authority other than that of the chairman: art. 3 (4). The members of the authority 
mentioned above may in their discretion and for such period as they may specify at the time of 
making the appointment appoint as an additional member of the authority any person, not 
being an officer of the authority, who in their opinion has knowledge or experience that would 
be of value to the authority in the discharge of its functions: art. 3 (2). If at any time no 
member of the authority has wide experience of navigation (including the command of sea- 
going ships, pilotage and navigational aids), the members mentioned above must for such 
period as they may specify at the time of making the appointment appoint as an additional 
member of the authority a person, not being an officer of the authority, who in their opinion 
has such experience: art. 3 (3). As to the National Ports Council, see para. 439, ante. As to the 
Minister of Transport, see para. 432, ante. 

2 “Harbours” includes docks: see the Harbours Act 1964, s. $7 (1), and para. 401, ante. 

3 The harbours in question were (1) the part of the River Medway within the jurisdiction of the 
Conservators of the River Medway by virtue of the Medway Conservancy Act 1881, s. 4, 
(2) the Medway Lower Navigation under the jurisdiction of the Medway Lower Navigation 
Company by virtue of the Medway Lower Navigation Acts 1802 to 1935, (3) the area within 
the jurisdiction of the Conservators of Milton Creek by virtue of the Milton Creek 
Conservancy Act 1899, (4) the area within the jurisdiction of the Commissioners of the 
Faversham Navigation by virtue of the Faversham Navigation Acts 1842 to 1951, and (s) the 
harbour of Queenborough as regards which there were vested in the Queenborough-in- 
Sheppey Corporation immediately before the day of transfer under the Medway Ports 
Reorganisation Scheme 1968 statutory powers of improvement, maintenance or management: 
see art. 3 (1). “The port” within the jurisdiction of the Medway Port Authority means the 
areas shown within the red line delineated on a map marked “‘plan defining the limits of the 
port” annexed to the Medway Ports Reorganisation Scheme 1968 and the docks, piers, wharfs, 
quays, berths, roads, railways, bridges, sheds and other works and conveniences and the land, 
buildings and property of every description and of whatever nature for the time being vested 
in or occupied by the Medway Ports Authority so far as these are not included in the areas 
shown on that plan and so much of the bed, soil or shores of the River Medway as forms part 
of the site of the former Sheerness Pier: Medway Ports Authority Act 1973, s. 3 (1); Medway 
Ports Authority Revision Order 1974, art. 7. Allington Lock, Allington Sluices and so much of 
the River Medway upstream of those sluices as was within “the port” were excluded from the 
jurisdiction of the Medway Ports Authority by the Southern Water Authority (Transfer of 
Lower Medway Navigation Functions) Order 1979, S.I. 1979 No. 1196, art. 3 (2). 

4 These powers are for the regulation of vessels, the carrying out of hydrographic surveys, the 
placing and laying down of buoys and beacons and the requiring of the owner or occupier of 
any structure below high water to exhibit lights and take such other steps for the prevention of 
danger to navigation as the authority may direct: see the Medway Ports Authority Act 1973, 
Sse On, 20530: 

5 See ibid., s. 3 (1), Sch. 1. The Medway approach area is bounded by an imaginary line drawn 
straight from the London Stone on the east side of Yantlet Creek on a bearing 86 degrees 
reckoned clockwise from the true north point of the compass until Warden Point in the Isle of 
Sheppey bears 166 degrees thence on a bearing 166 degrees to the level of high water on the 
Kent bank of the River Thames, thence in a north-westerly direction along the level of high 
water to Garrison Point, thence straight across the River Medway on a bearing 305 degrees 
reckoned as aforesaid to Dolly Bank, and thence in a north-westerly direction along the level 
of high water to the London Stone: s. 3 (1), Sch. 1. 


469. General duties and powers of the Medway Ports Authority. It is the 
duty of the Medway Ports Authority to provide, maintain, operate and improve 
such port facilities! in, or in the vicinity of, the port? for which it is the harbour 
authority as it considers necessary or desirable, to take such action as it considers 
incidental to the provision of such facilities and to take such action as it considers 
necessary or desirable for or incidental to the maintenance, operation, improve- 
ment and conservancy of the port?. The authority has power either itself or by 
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arrangement between itself and another person to take such action as the 
authority considers necessary or desirable, whether or not in, or in the vicinity 
of, the port, (1) for the purpose of discharging or facilitating the discharge of 
any of its duties, including the proper development or operation of the 
undertaking of the authority*, (2) for the provision, maintenance and operation 
of warehousing services and facilities and services and facilities for the consign- 
ment of goods on routes which include the portë, and (3) for the purpose of 
turning its resources to account so far as not required for the purposes of its 
undertaking?. 


1 “Port facilities”? means services and facilities for or in connection with the berthing, moving or 
dry-docking of vessels, the loading or unloading of goods or the embarking or disembarking 
of passengers in or from vessels, the lighterage, sorting, weighing, warehousing or handling of 
goods, and the movement of goods and passengers: Medway Ports Authority Act 1973, $. 3 
(Guy 

As to the extent of the jurisdiction of the Medway Ports Authority, see para. 468, notes 3, 4, 
ante. 

Medway Ports Authority Act 1973, s. 5 (1). 

aL. Ss. 5 @)@). 

Ibid., s. s (2) (b). 

6 Ibid.,s. s (2) (c). 
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470. Other powers of the Medway Ports Authority. The statutory powers 
of the Medway Ports Authority! include powers to license tugs (other than 
vessels of 5 tons gross or less)?, to regulate vessels in the port and the Medway 
approach area? by means of general and special directions and at the docks which 
the authority owns or occupies*, to lay down, maintain and operate in and over 
the port such works as are required for or in connection with the exercise by the 
authority of any of its functions?, to dredge the bed and foreshore of the waters 
of the port and blast any rocks in the port®, to license the construction, 
alteration, renewal, extension or maintenance by other persons of works below 
the level of high water in the port and dredging by other persons in any part of 
the bed and foreshore of the waters of the port’, to appropriate land and works 
belonging to the authority for the exclusive, partial or preferential use and 
accommodation of any trade, authority, body, company, person, vessel or class 
of vessels or goods®, to give directions as to the loading or unloading of certain 
goods” and to make byelaws for a variety of purposes*%. The Medway Ports 
Authority is a local lighthouse authority! +. 


1 The Medway Ports Authority Act 1973 incorporates the provisions of the Harbours, Docks 
and Piers Clauses Act 1847 except ss. 6-13, 16-19, 22, 23, 25, 26, 42, 43, 48—50, 77, 83, 90, 97, 
98, 101, 102: Medway Ports Authority Act 1973, s. 4. As to the Harbours, Docks and Piers 
Clauses Act 1847 and its incorporation in the special Act, see para. 405, text and notes 3, 4, and 
para. 407, text and notes 2—4, ante. 

See the Medway Ports Authority Act 1973, s. 11. 

For the meaning of “port” and “the Medway approach area”, see para. 468, notes 3, $, ante. 
See the Medway Ports Authority Act 1973, ss. 20-27. 

Seba 

See ibid., s. 36. 

Sesa. o 0 

See ibid., s. 48. 
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10 See ibid., ss. 78—81. As tó the powers of a harbour authority to make petroleum and explosives 
byelaws, sec para. 508, text and notes 21, 22, post. 

11 Ibid., s. 9. As to local lighthouse authorities, sec the Merchant Shipping Act 1894, ss. 652-657, 
and SHIPPING. 


MITE O VER HARBOUR BOARD 


471. Establishment of the Dover Harbour Board. The Dover Harbour 
Board! was established? to administer, maintain and improve Dover Harbour?. 


1 The Dover Harbour Board is a body corporate with perpetual succession and a common seal: 
Dover Harbour Consolidation Act 1954, s. 7. The board consists of a chairman and four other 
members appointed by the Minister of Transport after consultation with the National Ports 
Council and in the case of one such member after additional consultation with the British 
Railways Board, and the chief executive and the deputy chief executive of the Dover Harbour 
Board for the time being: Dover Harbour Revision Order 1975, S.I. 1975 No. 568, art. 3 (1). 
The members of the Dover Harbour Board mentioned above may in their discretion, and for 
such period as they may on making the appointment direct, appoint as an additional member 
of the board any person, not being a full-time employee of the board, who in their opinion has 
knowledge or experience which would be of value to the board in the discharge of its 
functions: art. 3 (2). The minister must consult the chairman of the Dover Harbour Board on 
the appointments which the minister makes to the board other than that of chairman: art. 3 (3). 
The minister's obligation to consult the British Railways Board about the appointment of one 
member will cease if and when all liabilities of the British Railways Board under or by virtue 
of any agreement subsisting when the Dover Harbour Revision Order 1975 came into 
operation (i.e. 24th March 1975) to guarantee any interest on any debenture stock issued by the 
Dover Harbour Board ceases to have effect: art. 3 (1) (a) proviso. The minister must select as 
members of the Dover Harbour Board persons who appear to him to have wide experience of, 
or to have shown capacity in, one or more of the following matters: the management of 
harbours, shipping or other forms of transport, navigation, industrial, commercial or financial 
matters, administration, the organisation of workers, and local community interests and 
environmental matters affecting the area of Dover Harbour, or to have in some other respect 
knowledge or experience which would be of value to the Dover Harbour Board in the 
discharge of its functions: art. 3 (4), (5). As to the National Ports Council, sec para. 439, ante. 
As to the Minister of Transport, see para. 432, ante. 

2 See the Harbours and Passing of Tolls, &c. Act 1861, s. 41 (repealed). See now the Dover 
Harbour Consolidation Act 1954, ss. 7-13; Dover Harbour Revision Order 1975, arts. 1-6. 

3 The limits of Dover Harbour for the purposes of its administration by the Dover Harbour 
Board are shown within the red line delineated on Admiralty Chart no. 1698 (edition of 24th 
December 1943) signed in quadruplicate by the chairman of the committee of the House of 
Lords to whom the bill for the Dover Harbour Act 1949 was referred: Dover Harbour 
Consolidation Act 1954, s. 4. The area within which the powers of the board’s harbour master 
may be exercised comprises Dover Harbour as mentioned above and the sea within a distance 
of 1 nautical mile from the seaward limits of the harbour: Dover Harbour Revision Order 


1978, S.I. 1978 No. 1069, art. 4. 


472. Powers of the Dover Harbour Board. The Dover Harbour Con- 
solidation Act 1954 is the principal statute regulating the functions of the Dover 
Harbour Board!. The board's statutory powers include power to dredge Dover 
Harbour? and its channels and approaches’, to construct and maintain 
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warehouses, storehouses, sheds and other: buildings*, to lease or grant the use or 
occupation of any warehouses, buildings, sheds, cranes, hoists, jiggers and 
weighing or other machinery provided by the board®, to act within the harbour 
as warehousemen, wharfingers and storekeepers®, to make byelaws for certain 
purposes’, to set apart and appropriate any land, works, buildings, machinery, 
equipment or other property of the board for the exclusive, partial or 
preferential use and accommodation of any particular trade, person, vessel or 
class of vessel or goods’, and to regulate the entry of dangerous goods into the 
harbour’. 


1 The Dover Harbour Consolidation Act 1954 incorporates with some modifications the whole 
of the Harbours, Docks and Piers Clauses Act 1847, except s. 12: Dover Harbour Con- 
solidation Act 1954, s. 3 (2). The powers of the harbour master under the Harbours, Docks and 
Piers Clauses Act 1847, s. 52, are extended to empower him to give directions prohibiting the 
mooring of vessels in any particular part or parts of the harbour: Dover Harbour 
Consolidation Act 1954, s. 39. The Harbours, Docks and Piers Clauses Act 1847, s. 52, is not to 
be construed as requiring the harbour master in an emergency to give directions in the case of 
every vessel in respect of which it is desired to exercise any of the powers of s. 52, the harbour 
master being entitled in an emergency to give general directions applicable to all vessels or to 
any particular vessel or class of vessels for all or any of the purposes of s. $2: see the Dover 
Harbour Act 1963, s. 28. Although the Harbours, Docks and Piers Clauses Act 1847, ss. 84—90, 
are not expressly excepted from incorporation they are to some extent inconsistent with the 
Dover Harbour Consolidation Act 1954, s. 44, which applied the provisions of the Local 
Government Act 1933, s. 250 (2)-(7) (repealed) (provision for making byelaws), s. 251 
(repealed) (fines for offences against byelaws) and s. 252 (repealed) (evidence of byelaws), to all 
byelaws made by the board after the passing of the Dover Harbour Act 1949 and provided that 
the Minister of Transport and Civil Aviation should be the confirming authority for the 
purposes of s. 250. These provisions are now replaced by the Local Government Act 1972, 
ss. 236-238, and the confirming authority is now the Minister of Transport: see LOCAL 
GOVERNMENT, vol. 28, paras. 1333-1338. As to the Harbours, Docks and Piers Clauses Act 1847 
and its incorporation in the special Act, see para. 405, text and notes 3, 4, and para. 407, text 
and notes 2—4, ante. 


2 As to the limits of Dover Harbour, see para. 471, note 3, ante. 
3 Dover Harbour Consolidation Act 1954, s. 46. 

¿Mol S: 47. 

s Ibid.,s. 48. 

6 Ibid.,s. so. 
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Dover Harbour Act 1963, s. 26. As to the powers of a harbour authority to make petroleum 
and explosives byelaws, see para. 508, text and notes 21, 22, post. 

Dover Harbour Revision Order 1969, S.I. 1969 No. 1578, art. 3. 

9 Dover Harbour Revision Order 1978, S.I. 1978 No. 1069. 
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(8) THE MILFORD HAVEN CONSERVANO YOR 


473. Limits of the jurisdiction of the Milford Haven Conservancy 
Board. The limits of the haven within which the Milford Haven Conservancy 
Board has jurisdiction as harbour authority are specially defined!. 


i Te haven” means the area bounded by (1) an imaginary line commencing at the western 
extremity of Studdock Point and drawn in a south-easterly direction to the point of 


intersection of 51 degrees 36 minutes 15 seconds north latitude with os degrees 03 minutes 00 
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seconds west longitude, thence in a westerly direction to the point of intersection of 51 degrees 
36 minutes 15 seconds north latitude with os degrees 16 minutes 00 seconds west longitude, 
thence in a northerly direction to the point of intersection of $1 degrees 40 minutes 48 seconds 
north latitude with os degrees 16 minutes 00 seconds west longitude and thence in an easterly 
direction to the south-western extremity of St Anne’s Head, and (2) the level of high water on 
the shores of Milford Haven and the approaches to it within that line, including a all bays, 
creeks, pools, inlets and rivers as far as the tide flows other than a creek, pool or inlet into 
which the tide flows only through a culvert or pipe and other than a dock which is normally 
tidally inclosed, but does not include any waters which are not for the time being within the 
territorial waters of Her Majesty’s dominions: Milford Haven Conservancy Act 1975, s. 23. As 
to the territorial waters of Her Majesty’s dominions, see FOREIGN RELATIONS, vol. 18, para. 1457, 
note 7. 


474. The Milford Haven Conservancy Board and its general powers and 
duties. The Milford Haven Conservancy Board! was constituted by the Milford 
Haven Conservancy Act 1958 for the purposes of maintaining, improving, 
protecting and regulating the haven?. It is the duty of the board to take such 
steps as it may consider necessary or expedient to maintain, improve, protect and 
regulate navigation, and in particular the deep water facilities in the haven, and 
to prevent or reduce any discharge of oil, or the risk of discharge of oil, into the 
waters from vessels in the haven and to provide, maintain, operate and improve 
port and harbour services and facilities in, or in the vicinity of, the haven3. The 
board may turn its resources to account so far as not required for these duties 
and do all other things which in its opinion are expedient to facilitate the proper 
carrying on of port and harbour services and facilities in, or in the vicinity of, 
the haven or development of the haven‘. 

In formulating or considering any proposals relating to its functions and in 
discharging any of its functions the board must have regard to the desirability of 
preserving natural beauty, conserving flora, fauna and geological or physio- 
graphical features of special interest and ensuring an easy passage at all times 
through the waters of the haven for ascending salmon and sea trout?. 


1 The Milford Haven Conservancy Board is a body corporate with perpetual succession and a 
common seal: Milford Haven Conservancy Act 1958, s. 1, Sch. 1, para. 1. The board consists 
of a chairman and not less than eight and not more than nine other members appointed by the 
Minister of Transport of whom (1) the chairman and not less than three and not more than 
four other members must be appointed after consultation with the National Ports Council, (2) 
one member must be appointed after consultation with such persons appearing to the minister 
to be representative of organised labour in Wales as he considers appropriate, (3) one member 
must be appointed after consultation with Dyfed County Council and one member must be 
appointed after consultation with Preseli and South Pembrokeshire District Councils, and (4) 
two members must be appointed after consultation with such persons appearing to the minister 
to be representative of bodies engaged in the oil industry and having a substantial interest in the 
haven as he considers appropriate, together with the general manager for the time being of the 
board: Milford Haven Conservancy Act 1958, s. 1 (2), Sch. 1, paras. 2, $ (as amended by the 
Milford Haven Conservancy Revision Order 1975, S.I. 1975 No. 1828, art. 3). The board may, 
if it so decides, appoint one other officer of the board to be a member of the board who holds 
or vacates his office as a member at the discretion of the board: Milford Haven Conservancy 
Act 1958, Sch. 1, para. 6 (as so amended). If at any time no member of the board has wide 
experience of navigation (including the command of sea-going ships, pilotage and navigational 
aids), the members of the board must, for such period as they may specify at the ume of 
making the appointment, appoint as an additional member of the board a person, not being an 
officer of the board, who in their opinion has such experience: Sch. 1, para. 7 (as so amended). 
The members of the board appointed by the minister after consultation with the National 
Ports Council must be persons who appear to the minister to have wide experience of or to 
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have shown capacity in one or more of the following matters: the management of harbours, 
shipping, navigation of ships, the protection or conservation of the environment, commercial, 
financial or legal matters, or to have in some other respect knowledge or experience that 
would be of value to the board in the discharge of its functions: Sch. 1, paras. 3, 4 (as so 
amended). As to the National Ports Council, see para. 439, ante. As to the Minister of 
Transport, see para. 432, ante. 

2 For the meaning of “the haven”, see para. 473, note 1, ante. 

3 Milford Haven Conservancy Act 1958, s. 1 (1); Milford Haven Conservancy Act 1975, $. 3. 

4 Milford Haven Conservancy Act 1958, s. 1 (1); Milford Haven Conservancy Act 1975, $- 3. 

5 Milford Haven Conservancy Act 1958, s. 2; Milford Haven Conservancy Act 1975, $. 4. 


475. Other powers of the Milford Haven Conservancy Board. The 
statutory powers of the Milford Haven Conservancy Board! include power to 
construct, within or outside the haven?, any works required for the purposes of 
its functions and from time to time to alter or extend any such works and to lay 
moorings?, to regulate the construction, alteration or extension by other persons 
of any works on, under or over tidal waters or tidal land within the haven‘, to 
deepen, dredge, scour and improve the bed and foreshore of the haven and the 
bed of the sea in or near any approach to the haven?, to regulate dredging by 
other persons within the haven®, to raise and remove wrecks in the haven or in 
or near any approach to it’, to give directions to prevent or reduce oil pollution 
from a vessel which is sunk, stranded or abandoned in the haven®, and to make 
byelaws for any matter falling within its duty under the Milford Haven 
Conservancy Act 1958? and for a number of specific purposes!°. 


1 The special legislation of the Milford Haven Conservancy Board does not incorporate the 
Harbours, Docks and Piers Clauses Act 1847, except that s. 28 (exemption of vessels in Her 
Majesty’s or the public service from rates) is incorporated by the Milford Haven Conservancy 
Act 1958, s. 23 (3); the Harbours, Docks and Piers Clauses Act 1847, s. 74 (owner and master 
of vessel answerable for damage to works), is incorporated by the Milford Haven Conservancy 
Act 1975, s. 24; and the Harbours, Docks and Piers Clauses Act 1847, s. 78 (lighthouses, 
beacons or sea-marks not to be exhibited or altered without sanction of the Trinity House etc.), 
is incorporated by the Milford Haven Conservancy Act 1958, s. 8 (2). As to the Harbours, 
Docks and Piers Clauses Act 1847 and its incorporation with the special Act, see para. 405, text 
and notes 3, 4, and para. 407, text and notes 2—4, ante. 

2 For the meaning of “the haven”, see para. 473, note 1, ante. 

3 Milford Haven Conservancy Act 1958, s. 4 (1); Milford Haven Conservancy Act 1975, s. 6. 
The board must not exercise the powers in question within the statutory limits of the 
undertaker of any harbour, dock or pier undertaking carried out wholly or partly within the 
haven by any person other than the board except with the consent of that undertaker unless the 
Secretary of State for Trade certifies that such consent has been unreasonably withheld: see the 
Milford Haven Conservancy Act 1958, s. 4 (1) proviso; Milford Haven Conservancy Act 1975, 
SO: 

4 See the Milford Haven Conservancy Act 1958, s. 4 (2)-(5); Milford Haven Conservancy Act 
1975, $- 6; Milford Haven Conservancy Revision Order 1980, S.L. 1980 No. 1987, art. 4. Any 
person aggrieved by any prohibition, condition or restriction imposed by the board under 
these provisions may appeal to the Secretary of State for Trade: see the Milford Haven 
Conservancy Act 1958, s. 4 (2) provisos (ii), (iii); Milford Haven Conservancy Act 1975, 8. 6. 

5 Milford Haven Conservancy Act 1958, s. 5 (1); Milford Haven Conservancy Act 1975, s. 7 (1). 
There is a similar restriction as respects the limits of other harbour, dock or pier undertakers to 
that referred to in note 3, supra, in relation to the board’s power to construct works: see the 
Milford Haven Conservancy Act 1958, s. 5 (1) proviso (b); Milford Haven Conservancy Act 
1975, 5. 7 (1). 

6 Milford Haven Conservancy Act 1958, s. $ (3)-(3D); Milford Haven Conservancy Act 1975, 
s. 7 (2). There is a similar right of appeal to that referred to in note 4, supra, in relation to the 
construction of works by persons other than the board: see the Milford Haven Conservancy 
Act 1958, s. 5 (3) provisos (11), (111); Milford Haven Conservancy Act 1975, $. 7 (2) 
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7 Ibid., s. 13. This power is additional to the board’s powers under the Merchant Shipping Act 
1894, ss. 530, 532, for which see SHIPPING. The board’s harbour master has a separate power to 
remove or have removed any vessel which is sunk, stranded or abandoned within the haven or 
its approaches which impedes navigation: see the Milford Haven Conservancy (Wreck 
Removal) Revision Order 1975, S.I. 1975 No. 1273, art. 3; Milford Haven Conservancy 
Revision Order 1980, art. 13. This provision is similar, in part, to the Harbours, Docks and 
Piers Clauses Act 1847, s. $6: see para. $17, post. 

8 Milford Haven Conservancy Act 1975, s. 14. These powers are similar to those of the Secretary 
of State for Trade under the Prevention of Oil Pollution Act 1971, s. 12: see SHIPPING. 

9 Le. its duty under the Milford Haven Conservancy Act 1958, s. I: see para. 474, ante. 

1o See the Milford Haven Conservancy Act 1958, s. 9; Milford Haven Conservancy Act 1975, 
s. §. These byelaw making powers are exceptionally wide. As to the powers of a harbour 
authority to make petroleum and explosives byelaws, see para. 508, text and notes 21, 22, post. 


5. HARBOUR DEVELOPMENT, REVISION AND 
REORGANISATION 


ereepOUR DEVELOPMENT 


476. Ministerial authorisation required for certain projects. No person! 
engaged in, or proposing to become engaged in, the improvement, maintenance 
or management of a harbour? or the carrying out of harbour operations? may 
undertake, or secure the undertaking of, projects involving the execution of 
specified works*, or the acquisition or taking on hire of certain dredgers?, plant 
or equipmentf, where the cost of the projects exceeds £1m.’, except under a 
statutory authorisation granted by the Minister of Transport®. This prohibition 
does not apply to the undertaking, or the securing of the undertaking, of (1) the 
execution of works of the nature of routine maintenance or works of the nature 
of routine repair’, or (2) the taking on temporary hire of plant or equipment for 
the purpose of replacing plant or equipment in need of, or undergoing, repair or 
maintenance!%, or (3) any project which involves no expenditure of a capital 
nature!!. Works in respect of dry docks are also excluded!?. There are detailed 
provisions for ascertaining the cost of a project!9. 

An authorisation under this provision may not be granted except upon 
written!* application for that purpose made to the minister, who must take any 
such application into consideration and may grant the authorisation either free 
from, or subject to, such conditions as he thinks fit, or may refuse it'®. He may 
vary an authorisation!®, in the case of an unconditional authorisation, by 
attaching conditions to it!?, and in the case of a conditional authorisation, by 
revoking or varying any of the conditions or by attaching further conditions to 
it!8. On varying any such authorisation the minister must give written notice of 
the variation to the person to whom the authorisation was granted!?. A person 
undertaking, or securing the undertaking of, a project under a conditional 
authorisation must comply with the conditions?°. The minister may not grant, 
refuse or vary an authorisation except after consultation with the National Ports 
Council?*, which, in considering any proposed grant, refusal or variation which 
is the subject of such a consultation, must itself consult with such other persons 
appearing to it to be concerned as it may consider appropriate??. 
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For the meaning of “person”, see para. 421, note»I, ante. 
For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. In this provision 
“harbour” does not include a fishery harbour (defined in para. 401, text and notes 11—14, ante) 
or marine work (as to which see para. 421, note 10, ante): Harbours Act 1964, s. 9 (13). 
For the meaning of “harbour operations”, see para. 440, note 6, ante. In this provision 
“harbour operations” does not include operations carried out at a fishery harbour or marine 
work: ibid., s. 9 (13). Nothing in an order under s. 9 is to be taken as prohibiting an internal 
drainage board or a water authority from undertaking any project in the exercise of river 
works powers or in the performance of river works duties: s. 9 (11). For the meaning of “river 
works powers” and “river works duties”, see para. $$1, note 2, post. 
l.e. the execution of any works for the construction, reconstruction, improvement or repair of 
a harbour, or the execution of any works for the construction, reconstruction, improvement or 
repair of buildings or structures, being buildings or structures required for use or used wholly 
or mainly for the purpose of harbour operations: Control of Harbour Development Order 
1964, S.I. 1964 No. 1386, art. 2 (a), (b). See also the Harbours Act 1964, s. 9 (1). As to the 
other consents for the execution of works which may be required, see para. 411, ante. 
Le. dredgers required for use in the execution of the works referred to in note 4, supra: 
Control of Harbour Development Order 1964, art. 2 (c) (i). 
Le. cargo handling plant or cargo handling equipment (whether floating or land based, and 
whether fixed or mobile), being plant or equipment required for use wholly or mainly for the 
purpose of harbour operations: ibid., art. 2 (c) (ii). 
Ibid., art. 3 (a); Control of Harbour Development (Amendment) Order 1971, S.I. 1971 No. 
1874, art. 3. The limitation of £1m. also applies where the project forms part of a larger 
project the cost of which exceeds that sum (Control of Harbour Development Order 1964, art. 
3 (b)), or where the project forms part of a series of projects the cost of which in the aggregate 
exceeds that sum (art. 3 (c)). See also the Harbours Act 1964, s. 9 (7). 
Control of Harbour Development Order 1964, art. 3. As to the power to make this order, see 
the Harbours Act 1964, s. 9 (1). The power to make orders under this provision is exercisable 
by statutory instrument subject to annulment in pursuance of a resolution of either House of 
Parliament: s. 54 (1), (2). A power conferred by s. y to make an order includes power to vary 
or revoke the order: s. 9 (14). Section 9 (1), as originally enacted, referred to the minister, who 
was defined as the Minister of Transport: s. $7 (1). As to this minister, see para. 432, ante. 
Control of Harbour Development Order 1964, art. 4 (a). 
Ibid., art. 4 (b). 
Ibid art. 4 (c): 
Ibid., art. 6. See also the Harbours Act 1964, s. 9 (10). 
The cost is to be ascertained by reference to actual expenditure incurred, or by reference to 
estimates where expenditure has not yet been incurred: Control of Harbour Development 
Order 1964, art. 5 (2). Professional fecs and plant hire charges are included in the cost (art. s (3) 
(a), (b)), as is the value of land acquired for, or appropriated to, the project (art. 5 (3) (c)). In 
valuing the land, its open market value is to be taken but subject to specified assumptions as to 
planning permission and as to any rent payable: see art. s (4). 
For the meaning of “writing”, see para. 441, note 1, ante. 
Harbours Act 1964, s. 9 (3). 
le. an authorisation granted under ibid., s. 9. 
Ibid., s. 9 (4) (a). 
Ibid., s. 9 (4) (b). 

s. 9 (4). 

s. 9 (5). As to enforcement, see para. 477, post. 
Ibid., s. 9 (6). As to the establishment of the National Ports Council and its principal duties, see 
para. 439, ante. 
Ibid., s. 9 (6). This provision, as originally enacted, required the council to consult with the 
Iron and Steel Board in appropriate cases. On the dissolution of the board in 1967, its functions 
relating to the Harbours Act 1964 were not transferred to the British Steel Corporation, and 
have therefore lapsed: see the Iron and Steel Act 1967, s. 27. 


477. Enforcement of control of harbour development. No criminal 
proceedings lie in respect of a contravention of the provisions described in the 
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preceding paragraph!. However, any prohibition or condition is enforceable by 
civil proceedings by the Minister of Transport? for an injunction or for any 
other appropriate relief’. Where it appears to the minister that the exercise of 
these powers is necessary for the enforcement by him of any prohibition or 
condition*, he may authorise in writing a specified person® to exercise those 
powers in relation to any undertaking which is so specified and the activities of 
which comprise the improving, maintaining or managing of a harbour® or the 
carrying out of harbour operations’. The authorised person then has the right, 
on production, if so required, of a duly authenticated document showing his 
authority, to inspect, at any reasonable hour, books, records and other 
documents relating to the undertaking at the place where they are kept®. It is the 
duty of the person in charge of any premises where they are kept to produce 
them for inspection and to provide facilities at the premises for the person 
carrying out the inspection to make copies and extracts’. If a person fails to 
comply with this duty, or in any way obstructs the exercise of these rights, he is 
guilty of an offence and liable on summary conviction to a fine not exceeding 


Loo, 


1 Le. in respect of a contravention of a prohibition imposed under the Harbours Act 1964, s. 9, 
or a contravention of, or failure to comply with, a condition to which an authorisation granted 
under that section is for the time being subject: see para. 476, ante. 

2 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: ibid. s. 57 (1). As to this minister, see para. 432, ante. 

3 Ibid., s. 10 (1). This provision is without prejudice to the bringing of civil proceedings by the 
Attorney General in respect of a contravention, or an apprehended contravention, of, or a 
failure to comply with, any such prohibition or condition: s. ro (1). As to the Attorney 
General, see CONSTITUTIONAL LAW, vol. 8, paras. 1274-1282. 

4 Le. any prohibition or condition having effect by virtue of ibid., s. 9: see para. 4.76, ante. 

s Le. such person as may be specified in the authorisation: ibid., s. 10 (2). For the meaning of 
“writing”, see para. 441, note I, ante. 

6 For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

7 Harbours Act 1964, s. 10 (2). For the meaning of “harbour operations”, see para. 440, note 6, 
ante. 

8 Ibid., s. 10 (2). This right does not extend to any books, records or documents solely relating 
to activities other than the improving, maintaining and managing of a harbour or, as the case 
may be, the carrying out of harbour operations: s. 10 (2). 

o Ibid., s: ro (2). 

10 Ibid., s. 10 (3). Where an offence under this Act which has been committed by a body 
corporate is proved to have been committed with the consent or connivance of, or to be 
attributable to any neglect on the part of, a director, manager, secretary or other similar officer 
of the body corporate, or any person who was purporting to act in any such capacity, he, as 
well as the body corporate, is guilty of the offence and is liable to be proceeded against 
accordingly: s. 55 (1). For the purposes of s. §§ (1), “director” means, in relation to a body 
corporate established by or under an enactment for the purpose of carrying on under national 
ownership an industry or part of an industry or undertaking, being a body corporate whose 
affairs are managed by its members, a member of that body corporate: s. 55 (2). As to the 
furnishing of false information, see para. 449, ante. 


ey HARBOUR REVISION ORDERS 


478. Objects of harbour revision orders. A harbour revision order may be 
made by the appropriate minister! in relation to a harbour? which is being 
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improved, maintained or managed by a harbour authority? in the exercise and 
performance of statutory powers and duties*. The order may be made for 
achieving all or any of the following objects*: 


(1) 


reconstituting the harbour authority by which the harbour is being 
improved, maintained or managed or altering its constitution, or 
establishing, as the harbour authority, in lieu of the existing one, an 
existing body designated, or a body constituted, for that purpose?; 
regulating, in whole or to a less extent, the procedure of the authority, or 
that of any of its committees, and fixing the quorum at a meeting of the 
authority or of any committee’; 

varying or abolishing duties or powers imposed or conferred on the 
authority for specified purposes? by a statutory provision? of local 
application affecting the harbour!®; 

imposing or conferring on the authority for the specified purposes duties 
or powers, including the power to make byelaws, either in addition to or 
in substitution for duties or powers imposed or conferred!!; 

transferring from the authority to another, or to the authority from 
another, all or any of the property vested in, as the case may be, the 
authority or that other authority, and held for the purposes of the 
harbour!2; 

settling, either for all or for limited purposes, the limits within which the 
authority is to have jurisdiction or altering, either for all or for limited 
purposes, the limits previously settled!?; 

conferring on the authority power to acquire, whether by agreement or 
compulsorily, land** described in the order, being land required by it for 
the purpose of its being used as the site of works which it has, or will 
have by virtue of the order, power to execute for some other purpose of 
the harbour!5; 

authorising justices of the peace to appoint, on the nomination of the 
authority, persons to act as constables within any limits within which it 
has jurisdiction in relation to the harbour and within 1 mile outside any 
such limits; 

empowering the authority to dispose of property vested in it and held for 
the purposes of the harbour which is no longer required for those 
purposes!7; 

empowering the authority to borrow money, with or without limitation 
with respect to the amount that may be borrowed or the time or manner 
in which the power may be exercised!8; 

empowering the authority to levy at the harbour charges!? other than 
ship, passenger and goods dues? or varying or abolishing such charges 
levied by the authority at the harbour?!; 

securing the efficient collection of charges levied by the authority at the 
harbour and specifying the times at which and the persons by whom 
such charges are to be paid??; 

regulating the application of money in the nature of revenue received by 
the authority and securing that the authority’s financial affairs are 
properly managed?3; 

varying or extinguishing any exemption from charges levied by the 


authority at the harbour or any other right or privilege enjoyed at the 
harbour?*; 
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(15) securing the welfare of the authority’s officers and servants and em- 
powering it to provide, or secure the provision of, pensions, gratuities 
and other like benefits for or in respect of its officers and servants?25; 

(16) extending the time within which anything is required or authorised by a 
statutory provision of local application affecting the harbour to be done 
in relation to the harbour by the authority or fixing a time within which 
anything authorised by the order to be so done must be done?*; 

(17) any object which, although not falling within any of the foregoing 
objects, appears to the appropriate minister to be one the achievement of 
which will increase the efficient functioning of the harbour?”. 


The order may be made either on the application of the harbour authority or of certain other 
persons or bodies or for certain purposes by the minister of his own motion: see paras. 480, 
483, post. “The appropriate minister” means, in relation to a fishery harbour (defined in para. 
401, text and notes 11-14, ante), the Minister of Agriculture, Fisheries and Food: Harbours Act 
1964, s. 14 (7). As to this minister and the devolution of his functions as to harbour revision 
orders relating to Wales, see para. 434, ante. In relation to a harbour which is not a fishery 
harbour, “the appropriate minister” means the Minister of Transport: s. 14 (7). As originally 
enacted, s. 14 referred to the minister, who was defined as the Minister of Transport: ss. 14 (7), 
57 (1). As to this minister, see para. 432, ante. 

For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. References to a 
“harbour” in ibid., ss. 14, 18, Sch. 2, include references to a depot provided under the Docks 
and Harbours Act 1966, s. 36 (see para. $31, post): s. 36 (4). 

For the meaning of “harbour authority”, see para. 408, note 1, ante. 

Harbours Act 1964, s. 14 (1). This provision is expressed to be subject to the provisions of s. 14 
and to the subsequent provisions of the Act: s. 14 (1). As to the procedure for making harbour 
revision orders, see para. 482, post. As to the construction of references to a harbour which is 
being improved, maintained or managed by a harbour authority in the exercise and 
performance of statutory powers and duties (defined in para. 427, note 7, ante), see para. 427, 
note $, ante. 

Ibid., s. 14 (1). As to the saving for private bills, see para. $11, note 8, post. 

Movil. S. 12 (61), Selma para. T 

Ibid., Sch. 2, para. 2. 

Le. for the purpose of (1) improving, maintaining or managing the harbour (ibid., Sch. 2, para. 

(a)); (2) marking or lighting the harbour, raising wrecks in it or otherwise making its 
navigation safe (Sch. 2, para. 3 (b)); or (3) regulating the carrying out by others in connection 
with the harbour of harbour operations (defined in para. 440, note 6, ante) or the carrying on 
by others of activities on harbour land (Sch. 2, para. 3 (c)). 

“Statutory provision”, unless the context otherwise requires, means a provision, whether of a 
general or a special nature, contained in, or in a document made or issued under, the Harbours 
Act 1964 or any other Act, whether of a general or special nature: s. 57 (1). 

Ibid., Sch. 2, para. 3. 

I.e. imposed or conferred under ibid., Sch. 2, para. 3: Sch. 2, para. 4. 

Ibid., Sch. 2, para. 5. This power to transfer property includes the power to transfer, so far as 
they relate to the transferred property, all or any of the duties and powers imposed and 
conferred on, as the case may be, the authority or the other authority by a statutory provision 
of local application affecting the harbour: Sch. 2, para. 5. 

Ibid., Sch. 2, para. 6. 

For the meaning of “land”, see para. 408, note 2, ante. 

Harbours Act 1964, Sch. 2, para. 7. As to the general power to acquire land by agreement for 
statutory purposes, see para. 408, ante. 

Ibid., Sch. 2, para. 8. The justices may also be authorised to dismiss persons so appointed, and 
to confer on persons so appointed, while acting within the prescribed limits or within 1 mile 
outside any such limits, the powers which a constable has within his constablewick: Sch. 2, 
para. 8. As to the power conferred by the Harbours, Docks and Piers Clauses Act 1847, where 
that Act is incorporated in local legislation, to appoint constables, see para. 549, post. 

Harbours Act 1964, Sch. 2, para. 9. 

Ibid., Sch. 2, para. 10. As to the general borrowing power of harbour authorities, see para. 425, 
ante. 
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“Charges”, unless the context otherwise requires, includes fares, rates, tolls and duties of every 
description: ibid., s. $7 (1). 

For the meaning of “ship, passenger and goods dues”, see para. 421, note 6, ante. 

Harbours Act 1964, Sch. 2, para. 11. 

Ibid. Sch- 2, para MEL 

Ibid., Sch. 2, para. 13. 

Ibid., Sch. 2, para. 14. 

Ibid, Sch. 2, para: ES. 

Ibid., Sch. 2, para. 16. 

Ibid., Sch. 2, para. 17. In the case of a harbour revision order that provides for the 
establishment of a body as the harbour authority for the harbour to which the order relates in 
lieu of the existing one, references in Sch. 2, paras. 2—17, to the authority (except that in Sch. 2, 
para. 3, those other than the second in para. 5, and the second in para. 11) are to be construed 
as referring to the body established by the order as the harbour authority, and in the excepted 
case as referring to the existing one: s. 14 (4). As to harbour empowerment orders and the 
objects for which they may be made, see paras. 421-424, ante. 
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479. Contents of harbour revision orders. A harbour revision order! may 
include all such provisions as appear to the appropriate minister? to be requisite 
or expedient for rendering of full effect a provision of the order framed to 
achieve any of the appropriate objects?. It may also include any consequential or 
incidental provisions appearing to him to be requisite or expedient for the 
purposes of the order, including* penal provisions and provisions incorporating, 
with or without modifications, any provisions of the Lands Clauses Acts? or any 
other enactment and provisions for repealing or amending any statutory 
provision® of local application affecting the harbour’ to which the order relates’. 
However, no penal provision of a harbour revision order may be so framed as to 
permit of a person’s being punished otherwise than on conviction or as to permit 
(1) on a summary conviction, of the infliction on him of a penalty of a fine 
exceeding the prescribed sum’, or, in the case of a purely summary offence, 
£ 10010; (2) on conviction on indictment, imprisonment (whether in addition to, 
or in substitution for, a fine) for a term exceeding six months!!. 

A harbour revision order, or a harbour reorganisation scheme!?, may also 
contain such other provisions repealing or amending any general Act, or varying 
or revoking any order made under any general Act, or any trust or other 
arrangement, as appear to the minister making the order to be necessary or 
expedient for the purpose of any provision!* of the order made under the power 
to secure the welfare of, and provide pensions and similar benefits for, staff of a 
harbour authority'4. 


1 As to the preconditions for the making of the order, see para. 480, post. As to the procedure on 
making the order, see paras. 481, 482, post. 

2 For the meaning of “the appropriate minister”, see para. 478, note 1, ante. 

3 Harbours Act 1964, s. 14 (3). The objects in question are those set out in Sch. 2: see para. 478, 
text and notes 6-27, ante. 

Where a harbour revision order or a harbour reorganisation scheme (see paras. 485-480, 
post) provides for the transfer of property, rights and liabilities of one of the nationalised 
boards (see para. 425, note $, ante) to some other authority, the Minister of Transport may 
with Treasury approval direct that the new authority is to assume, as from the date of the 
transfer, a debt to him of an amount to be determined by him: see the Docks and Harbours 
Act 1966, s. 41 (1), (2) (a). The amount of the debt is so much of the board’s commencing 
capital debt and of the principal of certain loans as the minister may think proper having 
regard to the property, rights and liabilities transferred from the board by the order or scheme: 
s. 41 (2) (b); Transport Act 1968, s. 156 (2), Sch. 16, para. 8 (3). The minister may require 
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security for the debt, and give directions as to the rate of interest, the time for repayment and 
other terms: see the Docks and Harbours Act 1966, s. 41 ($), (6). There are provisions for 
making estimates and for eventual adjustment: see s. 41 (7), (8). Repayments and interest on the 
debt assumed by the new authority are to be paid into the National Loans Fund (as to which 
see MONEY, vol. 32, para. 190): s. 41 (9). The minister must prepare an account of any debt 
assumed by the new authority and of the sums paid into the National Loans Fund and send it 
to the Comptroller and Auditor General (defined in para. 427, note 22, ante), who must 
examine, certify and report on the account and lay copies of it with his report before each 
House of Parliament: s. 41 (10). As to the laying of documents before Parliament, see the 
Laying of Documents before Parliament (Interpretation) Act 1948; PARLIAMENT, vol. 34, para. 
1432; and STATUTES. There are provisions for a consequential reduction in the alas of the 
board from which the debt has been transferred: see the Docks and Harbours Act 1966, s. 41 
DE 

4 The inclusion is expressed to be without prejudice to the foregoing words, i.e. those 
expounded in the text to notes 1—3, supra, and the text to this note: see the Harbours Act 1964, 
s. 14 (3). 

5 As to the Lands Clauses Acts, see para. 422, note s, ante. As to ecclesiastical property and 
Crown or duchy interests and as to the saving for telegraphic lines, see para. 422, ante. Where a 
harbour revision order includes provision for the compulsory acquisition of land (defined in 
para. 408, note 2, ante), there must, in the case of each parcel of land proposed to be acquired 
compulsorily, be annexed to the order a large-scale map upon which the boundaries of that 
parcel are plainly delineated: Harbours Act 1964, s. 14 (5). For the meaning of “large-scale”, 
see para. 422, note 11, ante. As to the necessity for the inclusion of a provision giving 
entitlement to compensation on compulsory acquisition, see para. 480, text to note 16, post. 

6 For the meaning of “statutory provision”, see para. 478, note 9, ante. 

7 For the meaning of “harbour” in this context, see para. 478, note 2, ante. 

8 Harbours Act 1964, s. 14 (3). As to the power to include provision for the settlement of 
disputes, see para. 422, note 4, ante. 

9 For the meaning of “the prescribed sum”, see para. 422, note 8, ante. 

10 Harbours Act 1964, s. 14 (3) (a); Criminal Law Act 1977, s. 28 (6). 

11 Harbours Act 1964, s. 14 (3) (b). 

12 As to harbour reorganisation schemes, see para. 485, text and note 23, post. 

13 Le. any provision made under the Harbours Act 1964, Sch. 2, para. 15: see para. 478, text and 

note 25, ante. 

14 Docks and Harbours Act 1966, s. 43 (3). 


480. Preconditions for the making of a harbour revision order. A harbour 
revision order! must not be made in relation to a harbour? by the appropriate 
minister? except upon written application? for that purpose made to him by the 
authority? engaged in improving, maintaining or managing it or by a person® 
appearing to him to have a substantial interest or a body representative of 
persons appearing to him to have such an interest”. Nor may the order be made 
unless the minister is satisfied that the making of the order is desirable in the 
interests of securing the improvement, maintenance or management of the 
harbour in an efficient and economical manner or of facilitating the efficient and 
economic transport of goods? or passengers by sea’. 

Where it is proposed to make a harbour revision order or a harbour 
empowerment order!9, the minister of the Crown by whom the order is to be 
made must consider whether any person who is, or but for any national service?! 
of his would be, the holder of any situation, place or employment with a person 
or body subject to any of the provisions of the order might, if it were made, 
suffer any loss of employment or loss or diminution of emoluments or pension 
rights in consequence of any of the provisions of the order!?. If it appears to that 
minister that such a person who is or would be the holder of such a situation, 
place or employment might suffer any such loss or diminution’? and that, if he 
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does, compensation should be paid in respect of it, the minister may not make 
the order unless he is satisfied that it secures that compensation! will be paid to 
or in respect of that person if he suffers any such loss or diminution!». 

The minister may not make a harbour revision order including provision 
authorising the compulsory acquisition of land unless it also includes provision 
for the payment of compensation in respect of the acquisition’®. 


1 As to the objects for which a harbour revision order may be made, see para. 478, ante, and as 
to its contents, see para. 479, ante. As to the procedure on application for the order, see paras. 
481, 482, post. 

For the meaning of “harbour” in this context, see para. 478, note 2, ante. 

For the meaning of “the appropriate minister”, see para. 478, note 1, ante. 

For the meaning of “writing”, see para. 441, note 1, ante. 

For the meaning of “harbour authority”, see para. 408, note I, ante. 

For the meaning of “person”, see para. 421, note I, ante. 

Harbours Act 1964, s. 14 (2) (a). 

For the meaning of “goods”, see para. 421, note 18, ante. 

Harbours Act 1964, s. 14 (2) (b). The provisions of s. 14 (2) are expressed to be subject to s. 15 

(see para. 483, post): s. 14 (2). Notwithstanding anything in s. 14 (2) (b), a harbour revision 

order may be made if the minister proposing to make it is satisfied that the making of the 

order is desirable in the interests of securing the efficient operation of a depot for the sorting of 
goods which are to be loaded or have been unloaded in the harbour to which the order relates 
and that there has been such an application for the order as is mentioned in s. 14 (2) (a): Docks 

and Harbours Act 1966, s. 36 (2). i 

10 As to harbour empowerment orders, see paras. 421—424, ante. 

11 “National service” means any such service in any of Her Majesty’s forces or other employment 
(whether or not in the service of Her Majesty) as may be prescribed by regulations under the 
Harbours Act 1964, s. 19 (1): s. 19 (5). The following service has been prescribed: service 
which is relevant service within the meaning of the Reserve and Auxiliary Forces (Protection 
of Civil Interests) Act 1951 (see s. 64 (1), Sch. 1, and ROYAL FORCES), including service 
immediately following that service, being service in any of Her Majesty’s naval, military or air 
forces pursuant to a voluntary engagement entered into with the consent of the authority or 
person under whom he held his last relevant employment: Harbour Reorganisation (Com- 
pensation to Employees) Regulations 1967, S.I. 1967 No. 1889, reg. 2. 

12 Harbours Act 1964, s. 19 (2). 

13 Le. suffer any such loss or diminution in consequence of any of the provisions of the order: see 
ibid., s. 19 (2). 

14 The compensation must correspond, as near as may be, to that payable by virtue of regulations 

made under ibid., s. 19 (1), to or in respect of the holder in similar circumstances of a similar 

situation, place or employment, im respect of a similar loss or diminution suffered in 
consequence of any of the provisions of a harbour reorganisation scheme: s. 19 (2). As to such 
compensation in the case of harbour reorganisation schemes, see para. 489, post. 

Ibid., s. 19 (2). 
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481. Procedure on application for harbour revision order. An application 
for a harbour revision order! must be accompanied by not less than six copies of 
a draft of the proposed order and not less than six copies of any map or maps 
which, if the order is made in the form of the draft, will be required to be 
annexed to 1t”. Where an application for a harbour revision order is duly made 
to the Minister of Transport? or, if appropriate, to the Minister of Agriculture, 
Fisheries and Food*, he must take it into consideration and must give notice to 
the applicant of his decision either that he refuses the application or that it is to 
be allowed to proceed”. 

Where an applicant for a harbour revision order is thus given notice that his 
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application is to be allowed to proceed, compliance with specified requirementsó 


1s 


a condition precedent to the taking by the minister of further steps in the 


matter of the application. The requirements are: 


(1) there must be published by the applicant by Gazette and local advertise- 
ment” and, if so required by the minister, by such other means as he may 
specify, a notice (a) stating that application has been made to him for the 
making of the order; (b) containing a concise summary of the proposed 
order and, if provision is proposed to be included in it authorising the 
execution of works or the compulsory acquisition of land’, a general 
description of the nature of the works and the land on which their 
execution is proposed to be authorised or, as the case may be, of the land 
whose compulsory acquisition is proposed to be authorised; (c) naming a 
place where a copy of the draft of the proposed order and, if the 
application was accompanied by copies of a map or maps, a copy of the 
map or maps may be seen at all reasonable hours; and (d) stating that any 
person who desires to object to the application should do so in writing, 
stating the grounds of his objection, before the expiration of forty-two 
days? from the date (which must be specified) of the first local 
advertisement!0; 

(2) if provision is proposed to be included in the order authorising the 
compulsory acquisition of land, there must, in the case of each parcel of 
land whose compulsory acquisition is proposed to be authorised, be served 
by the applicant on every owner, lessee and occupier of that parcel (except 
a tenant for a month or any period less than a month) a notice containing 
the prescribed particulars!?; 

(3) if the applicant is not the harbour authority!?, the applicant must serve on 
that authority a copy of the draft order and, if the application for the 
order was accompanied by copies of a map, a copy of that map; in any 
event the authority must be served with a notice stating that application 
has been made to the minister for the making of the order and that, if the 
authority desires to object to the application, it should do so in writing?!?, 
stating the grounds of its objection, before the expiration of the period of 
forty-two days from the date on which the notice is served on 1t!?; 

(4) if the minister so requires, the applicant must at the same time serve on 
any person specified by the minister the same documents as are required 
to be served in compliance with the foregoing provision!*. 


As to the objects for which a harbour revision order may be made, sce para. 478, ante. As to 
the contents of a harbour revision order, see para. 479, ante. 


2 Harbours Act 1964, s. 17 (1) (a), Sch. 3, para. 1. 


Oo co~] 


Application must be made to the appropriate minister, defined in para. 478, note 1, ante. 

As to the circumstances in which the appropriate minister is the Minister of Agriculture, 
Fisheries and Food, see para. 478, note 1, ante. 

Harbours Act 1964, Sch. 3, paras. 2, 10 (2). The notice that the application is to be allowed to 
proceed is without prejudice to its subsequent refusal: Sch. 3, para. 2. As to the service of 
notices, see para. 487, post. 

L.e. compliance with the requirement in head (1), and with such of the requirements in heads 
(2)-(4) as are appropriate: ibid., Sch. 3, para. 3. 

For the meaning of “Gazette and local advertisement”, see para. 424, note 16, ante. 

For the meaning of “land”, see para. 408, note 2, ante. 

As to the reckoning of periods, see para. 423, note 13, ante. 

Harbours Act 1964, Sch. 3, paras. 3 (a), 10 (2). 
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11 See ibid., Sch. 3, paras. 3 (b), 10 (2). The contents of the notice are the same as those in a notice 
relating to a harbour empowerment order: see para. 423, note 10, ante. For the meaning of 
“owner”, see para. 486, note 10, post. 

12 For the meaning of “harbour authority”, see para. 408, note 1, ante. 

13 For the meaning of “writing”, see para. 441, note 1, ante. 

14 Harbours Act 1964, Sch. 3, paras. 3 (c), 10 (2). 

15 Ibid., Sch. 3, paras. 3 (d), 10 (2). The documents must be served in compliance with Sch. 3, 
para. 3 (c) (see head (3) supra), where it applies: Sch. 3, para. 3 (d). 


482. Procedure on making of harbour revision order. Where the proper 
notices! have been duly published? and all the specified persons properly served’, 
and the time for objection* has elapsed, the Minister of Transport?, in a case 
where application has been made to him®, and, if no objections were duly made 
to him, or if all objections to the application that were duly made to him have 
been withdrawn, must refer the draft order to the National Ports Council” for 
consideration and report, unless he decides that the application should not 
proceed further®. The Minister of Agriculture, Fisheries and Food”, in a case 
where application has been made to him, may, unless he decides not to make the 
order, make it in the form of the draft submitted or, subject to certain 
restrictions!°, in that form but subject to such modifications as he thinks fit! 1. 

If objections to the application were duly made and have not been 
withdrawn, the minister, unless he decides that the application is not to proceed 
further, must cause an inquiry to be held with respect to the objection??. 
However, where the objection relates to the inclusion in the draft order of a 
provision authorising the compulsory acquisition of a parcel of land*3, he must 
either cause an inquiry to be held with respect to the objection or afford to the 
objector an opportunity of appearing before and being heard by a person 
appointed by the minister for the purpose’. 

When these requirements have been complied with, the Minister of Trans- 
port, unless he decides that an application to him must not proceed further, must 
refer to the National Ports Council for consideration and report the draft order, 
the objections so made and not withdrawn, and the reports of any person who 
held an inquiry and any person appointed for the purpose of hearing an 
objector!>. Reference to the council is not required in the case of an application 
to the Minister of Agriculture, Fisheries and Food, who is required instead to 
consider the applications so made and not withdrawn and the reports of any 
person appointed for the purpose of hearing an objector!®. Having done so, 
unless he decides not to make the order, he may make the order applied for in 
the form of the draft submitted to him or, subject to the prescribed re- 
strictions!’, in that form but subject to such modifications as he thinks fit!8. 

Where, in pursuance of a reference to it!9, the National Ports Council has 
reported to the Minister of Transport, he must consider the report and the 
documents reported on, and, unless he decides not to make the order, may make 
the order applied for in the form of the draft submitted to him or, subject to the 
prescribed restrictions?0, in that form but subject to such modifications as he 
thinks fit??. 

So soon as may be after a harbour revision order has been made, the applicant 
for it must publish by Gazette and local advertisement? a notice stating that the 
order has been made and naming a place where a copy of it may be inspected at 
all reasonable hours>. If the applicant is not the harbour authority?*, he must 
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serve a copy of the order on that authority?5. In any event, each person on 
whom a copy of the draft of the order, as submitted to the Minister of 
Transport, was served must be served with a copy of the order?°. 

A harbour revision order must be made by statutory instrument?” and is 
subject to special parliamentary procedure?8. There is a statutory limitation on 
the right to challenge harbour revision orders?”. 


mt 


l.e. the proper notices concerning an application for the making of a harbour revision order 

(see para. 481, ante): Harbours Act 1964, s. 17 (1) (a), Sch. 3, para. 4 (1). 

I.e. published under ibid., Sch. 3, para. 3: see para. 481, ante. 

3 Le. where all persons required under ibid., Sch. 3, para. 3, to be served in the case of the 
application with notices and other documents have been properly served with them: Sch. 3, 
para. 4 (1). As to the service of notices, see para. 487, post. 

4 Le. the time for the due making to the minister of objection to the application: ibid,, Sch. 3, 
paras. 4 (1), 10 (2). As to the reckoning of periods, see para. 423, note 13, ante. 

s$ This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see ibid., s. 57 (1). As to this minister, see para. 432, ante. 

6 As to the circumstances in which an application for a harbour revision order must be made to 
the Minister of Transport and in which it must be made to the Minister of Agriculture, 
Fisheries and Food, see para. 478, note 1, ante. 

7 As to the National Ports Council, see paras. 439-448, ante. 

8 Harbours Act 1964, Sch. 3, para. 4 (2). 

9 As to the devolution of the functions of the Minister of Agriculture, Fisheries and Food as to 
revision orders relating to Wales on the Secretary of State, see para. 434, ante. 

10 I.e. subject to the restrictions in the Harbours Act 1964, Sch. 3, paras. 4 (6), 6: see para. 424, 
ante. 

words. 17 (1) (C); Scha 3, paras- 4 (2), 10 (3): 

12 Ibid., Sch. 3, paras. 4 (3) (b), 10 (2). Special provisions apply with respect to compulsory 
acquisition: see the text and notes 13, 14, infra. As to inquiries generally, see para. 550, post. As 
to other circumstances in which objections may be disregarded, see Sch. 3, para. 4 (3) (b), (7), 
and para. 423, note 22, ante. 

13 For the meaning of land”, see para. 408, note 2, ante. 

14 Harbours Act 1964, Sch. 3, paras. 4 (3) (a), 10 (2). As to the right of the applicant and others to 
be heard on the same occasion as the objector, see para. 422, text and note 24, ante. As to the 
costs of such hearings, see para. $50, text and note 9, post. 

15 Ibid., Sch. 3, para. 4 (3). 

16 See ibid., Sch. 3, para. 10 (4). 

17 L.e. the restrictions imposed by ibid., Sch. 3, paras. 4 (6), 6: see para. 424, ante. 

18 Ibid., Sch. 3, para. 10 (4). 

19 Le. a reference to the National Ports Council under ibid., Sch. 3, para. 4 (2) or para. 4 (3). 
Reference to the council is only required where the application was made to the Minister of 
Transport: see para. 478, note 1, ante. 

20 See notes TO, 17, supra. 

21 Harbours Act 1964, Sch. 3, para. 4 (5). 

22 For the meaning of “Gazette and local advertisement”, see para. 424, note 16, ante. 

23 Harbours Act 1964, Sch. 3, para. 5 (a). If a map or maps is or are annexed to the order, the 
notice must also state where a copy of the map or maps may be inspected: Sch. 3, para. § (a). 

24 For the meaning of “harbour authority”, see para. 408, note 1, ante. 

25 Harbours Act 1964, Sch. 3, para. 5 (b). If a map or maps is or are annexed to the order, a copy 
of the map or maps must be served also: Sch. 3, para. 5 (b). 

26 Ibid., Sch. 3, para. 5 (c). There must also be served, if a map or maps is or are annexed to the 
order, a copy of the map or maps: Sch. 3, para. § (c). 

27 Ibid.,s. 54 (1). 

28 Ibid., s. 14 (6). As to special parliamentary procedure, see the Statutory Orders (Special 
Procedure) Act 1945, and PARLIAMENT, vol. 34, paras. 1405 et seq. Harbour revision orders, 
being of local application only, are not noted in this work, but, for an example, see the Dover 
Harbour Revision Order 1975, S.I. 1975 No. 568. 

29 See para. 490, post. 
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483. Ministers’ power to make revision orders of their own motion. If, 
with respect to a harbour!, the appropriate minister? is satisfied (in the case of a 
harbour which is neither a fishery harbour nor a marine work, on a 
representation made to him by the National Ports Council’), that a harbour 
revision order* ought to be made for the purpose of achieving, in relation to the 
harbour, either or both of certain objects, he may make the order despite the fact 
that no application to him* for the making of it is forthcoming®. However, he 
must be satisfied that the making of the order is desirable in the interests of 
securing the improvement, maintenance or management of the harbour in an 
efficient and economical manner or for facilitating the efficient and economic 
transport of goods” or passengers by sea®. 

The objects are (1) reconstituting the harbour authority? by which the 
harbour is being improved, maintained or managed or altering its constitution’; 
(2) regulating, in whole or to a less extent, the procedure of the authority or of 
any of its committees and fixing the quorum at a mecting of the authority or of 
any of its committees!'. 


1 For the meaning of “harbour”, see para. 401, notes 6, 7, ante. l 

2 In this provision “the appropriate minister”, in relation to a harbour not being a fishery 
harbour (defined in para. 401, text and notes 11-14, ante), means the Minister of Transport, 
and in relation to a fishery harbour means the Minister of Agriculture, Fisheries and Food: 
Harbours Act 1964, s. 15 (3). In this provision, as originally enacted, the reference above to the 
Minister of Transport was a reference to the minister, who was defined as the Minister of 
Transport: s. 57 (1). As to this minister, see para. 432, ante. As to the Minister of Agriculture, 
Fisheries and Food and the devolution of his functions as to harbour revision orders relating to 
Wales, see para. 434, ante. 

3 The reference to a representation made by the National Ports Council does not apply in 
relation to a fishery harbour or a marine work: ibid., s. 15 (2). As to the National Ports 
Council, see paras. 439-448, ante. As to the meaning of “marine work”, see para. 421, note TO; 
ante. 

4 As to harbour revision orders generally, see paras. 476-482, ante. 

5 Le. no application from the authority engaged in improving, maintaining or managing the 
harbour or from any such person or representative body as is mentioned in the Harbours Act 
s. 14 (2) (a) (see para. 480, text and notes 4-7, ante): s. 15 (1). 

6 Ibid.,s. 15 (1), (2). As to the procedure for making such orders, sec para. 484, post. 

7 For the meaning of “goods”, see para. 421, note 18, ante. 

8 Harbours Act 1964, ss. 14 (2) (b), 15 (1). See also para. 480, text and notes 10-16, ante. 

9 For the meaning of “harbour authority”, sec para. 408, note 1, ante. 

10 Harbours Act 1964, s. 15 (1) (a). 

sa) 


484. Procedure for making harbour revision orders by the minister of 
his own motion. Where the Minister of Transport!, or, in an appropriate case, 
the Minister of Agriculture, Fisheries and Food?, proposes to make a harbour 
revision order of his own motion?, he must, before doing so, publish by Gazette 
and local advertisement‘ and by such other means, if any, as he thinks fit a notice 
(1) stating that he proposes to make the order, (2) containing a concise summary 
of the provisions to be embodied in it, (3) naming a place where a copy of the 
draft of the proposed order may be seen at all reasonable hours, and (4) stating 
that any person who desires to make an objection to the proposal should do so in 
writing, stating the grounds of his objection, before the end of the period of 
forty-two days from the date®, specified in the notice, of the first local 
advertisement’. He must also serve on the harbour authority®, and on such other 
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persons, if any, as he thinks ought to have notice of the proposal, a copy of the 
draft of the proposed order together with a notice that he proposes to make the 
order and that if the person served desires to object to the proposal he should do 
sO in writing, stating the grounds of his objection, before the end of the period 
of forty-two days from the date on which the notice is served on him?. 

Where these provisions have been complied with, and the period for making 
objections to the proposal to the Minister of Transport has elapsed, then if no 
objections were duly made to him, or if all objections that were duly made to 
him have been withdrawn, he must refer the draft of the order to the National 
Ports Council!” for consideration and report, unless he decides to proceed no 
further in the matter!!. If objections to the proposal that were duly made to that 
minister have not been withdrawn, he must, unless he decides to proceed no 
further in the matter, order an inquiry!” with respect to each objection so made 
and not withdrawn unless, in his opinion, it is frivolous or too trivial to warrant 
the holding of an inquiry!>. After effect has been given to this requirement he 
must, unless he decides to proceed no further in the matter, refer to the council, 
for consideration and report, the draft of the order, the objections so made and 
not withdrawn and the report of any person who held an inquiry!*. Where, in 
pursuance of a reference to it!5, the council has reported to that minister, he 
must consider its report and the documents reported on, and, unless he decides 
not to make the order, may make it in the form of the draft or, subject to a 
prescribed restriction!?, in that form, but subject to such modifications as he 
thinks fit!7. 

In the case of an order to be made by the Minister of Agriculture, Fisheries 
and Food, where the period for making objections to the proposal has elapsed, 
then if no objections were duly made to him, or if all objections that were duly 
made to him have been withdrawn, unless he decides not to make the order, the 
minister may make it in the form of the draft or, subject to the prescribed 
restrictions!$, in that form but subject to such modifications as he thinks fitt’. If 
objections to the proposal that were duly made to that minister have not been 
withdrawn, he must, unless he decides to proceed no further in the matter, order 
an inquiry with respect to each objection so made and not withdrawn unless in 
his opinion it is frivolous or too trivial to warrant the holding of an inquiry®. If, 
after considering the report of the person, or the reports of each of them if more 
than one, who held an inquiry, he then decides to make the order, he may make 
it in the form of the draft or, subject to the prescribed restrictions??, in that form 
but subject to such modifications as he thinks fit??. 

So soon as may be after a harbour revision order has been made?’ by either 
minister, of his own motion, he must publish by Gazette and local advertisement 
a notice stating that the order has been made and naming a place where a copy 
of it may be inspected at all reasonable hours?*. He must also serve a copy of the 
order on every person on whom notice of the proposal to make the order was 
served in accordance with the statutory requirement?®. 

1 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: Harbours Act 1964, ss. 17 (1) (b), (e), 57 (1), Sch. 3, paras. 7 (a), 12 (2). As to this 
minister, see para. 432, ante. 

2 As to the Minister of Agriculture, Fisheries and Food, and the devolution of his functions as to 

_harbour revision orders relating to Wales, see para. 434, ante. 
As to the ministers’ powers to make such orders of their own motion, see para. 483, ante. 


4 For the meaning of “Gazette and local advertisement”, see para. 424, note 16, ante. 
For the meaning of “writing”, see para. 441, note I, ante. 
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6 As to the reckoning of periods, see para. 423, note 13, ante. 

7 Harbours Act 1964, Sch. 3, paras. 7 (a), 12 (2). 

$ For the meaning of “harbour authority”, see para. 408, note 1, ante. 

o Harbours Act e Sch. 3, paras. 7 (b), 12 (2). As to the service of notices, see para. 487, post. 

10 As to the National Ports Council, see paras. 439—448, ante. 

11 Harbours Act 1964, Sch. 3, para. 8 (1), (2). 

12 As to inquiries, see para. 550, post. 

13 Harbours Act 1964, Sch. 3, para. 8 (3). The minister may disregard an objection to the proposal 
unless it states the grounds on which it is made: Sch. 3, para. 8 (6). 

14 Ibid., Sch. 3, para. 8 (3). 

15 Le. a reference under ibid., Sch. 3, para. 8 (2) or para. 8 (3). 

16 Where the minister proposes to make the order subject to modifications which appear to him 
substantially to affect the character of the order as originally proposed to be made, he must take 
such steps as appear to him to be reasonably practicable for informing persons likely to be 
concerned, and must not make the order until such period for consideration of, and comment 
upon, the proposed modifications by those persons as he thinks reasonable has elapsed: ibid., 
Sch. 3, para. $ (5): 

17 Ibid., Sch. 3, para. 8 (4). 

18 Sce note 16, supra. 

19 Harbours Act 1964, Sch. 3, paras. 8 (1), (2), 12 (2), (3). 

20 Ibid., Sch. 3, paras. 8 (3), 12 (2), (4). See also Sch. 3, para. 8 (6), and note 13, supra. 

21 See note 16, supra. 

22 Harbours Act 1964, Sch. 3, paras. 8 (3), 12 (2), (4). As to the limitation on the right to 
challenge harbour revision orders, see para. 490, post. 

23 The order must be made by statutory instrument: ibid., s. 54 (1). 

24 Ibid., Sch. 3, paras. 9, 12 (2). 

25 Le. in compliance with the requirement imposed by ibid., Sch. 3, para. 7 (b) (see the text and 
notes 8, 9, supra): Sch. 3, paras. 9, 12 (2). Harbour revision orders made by the minister of his 
own motion, being of local application, are not noted in this work. 


(3) HARBOUR REORGANISATION SCHEV 


485. Objects of harbour reorganisation schemes. With a view to securing 
the efficient and economical development of a group of harbours! each of which 
is being improved, maintained or managed by a harbour authority? in the 
exercise and performance of statutory powers and duties’, a harbour re- 
organisation scheme with respect to the group may be submitted to the Minister 
of Transport*. The scheme may be submitted by the National Ports Council> or 
by all or any of the relevant authorities? and may provide for all or any of the 
following matters: 


(1) transferring powers or duties conferred or imposed by a statutory 
provision’ of local application on any of the relevant authorities for the 
purpose of, or in connection with, the improvement, maintenance or 
management of a harbour comprised in the group to another of those 
authorities or to a body constituted by the scheme®; 

(2) transferring interests of any of the relevant authorities in fixed or movable 
property used by it for the purposes of the harbour in question and rights 
or liabilities enjoyed or incurred by it for those purposes to another of 
those authorities or to such a body”; 

(3) transferring powers or duties conferred or imposed by a statutory 
provision of local application on any of the relevant authoritiest% or 
powers or duties so conferred or imposed in relation to a harbour 
comprised in the group on a local lighthouse authority!! which is not one 
of the relevant authorities to another person!? or to such a body?3; 
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(4) transferring interests of any of the relevant authorities or of a local 
lighthouse authority in fixed or movable property used by it for the 
purposes of, or in connection with, the exercise or performance of any 
powers or duties transferred by the scheme!* to the person to whom the 
powers or duties are transferred!5; 

(s) transferring to any of the relevant authorities or to a body constituted by 
the scheme interests of a person in fixed or movable property used by him 
for carrying out harbour operations'® at a harbour that is comprised in the 
group or is adjacent to any of the harbours so comprised!7; 

(6) transferring to the service of a person or body to whom any powers, 
duties, interests, rights or liabilities are transferred by a scheme!8 officers 
or servants employed by the person from whom the powers, duties, 
interests, rights or liabilities are transferred!9; 

(7) dissolving any body of constables maintained by any of the relevant 
authorities?20; 

(8) preserving (with or without adjustment) or otherwise securing the rights, 
as respects pensions, gratuities or other like benefits, of persons transferred 
by the scheme and their spouses and dependants and of certain other 
persons?!; 

(9) making such provision as appears to the minister necessary or expedient 
for rendering of full effect any provision of the scheme?? and such other 
consequential or incidental provision as appears to him to be necessary or 
expedient for any of the purposes of the scheme??. 


A harbour reorganisation scheme may include, as respects any harbour 


authority (including a body which is to be a harbour authority under the 
scheme) to which statutory powers or duties are transferred by the scheme or as 
respects any harbour which under the scheme is to be managed by that 
authority, many of the provisions which may be included in harbour revision 
Orders 
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For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

For the meaning of “harbour authority”, see para. 408, note 1, ante. 

For the meaning of “harbour which is being improved, maintained or managed by a harbour 
authority in exercise of statutory powers and duties”, see para. 427, note 8, ante. 

Harbours Act 1964, s. 18 (1). This provision, as originally enacted, referred to the minister, 
who was defined as the Minister of Transport: s. $7 (1). As to this minister, see para. 432, ante. 
As to the saving for private bills, see para. $11, note 8, post. 

As to the National Ports Council, see paras. 439-448, ante. 

I.e. the authorities which between them are engaged, in the exercise and performance of 
statutory powers and duties, in improving, maintaining or managing the several harbours 
comprised in the group: see the Harbours Act 1964, S. 18 (1). 

For the meaning of “statutory provision”, see para. 478, note 9, ante. 

Harbours Act 1964, s. 18 (2) (a) 

Ibid., s. 18 (2) (b). 

This provision does not apply to powers or duties under ibid., s. 18 (2) (a): s. 18 (2) (c). 

“Local lighthouse authority” means any person having by law or usage authority over local 
lighthouses, buoys or beacons; and “lighthouse” has the meaning “assigned to it by the 
Merchant Shipping Act 1894, s. 742 (see SHIPPING): Harbours Act 1964, s. $7 (1). 

Le. another person whether one of the authorities or not: see ibid., s. 18 (2) (c). 

e. ars (2) (C: 

Le. by a provision of the scheme having effect by virtue of ibid., s. 18 (2) (c). See also note 10, 
supra. 

Ibid., s. 18 (2) (d). The scheme may transfer to the person to whom the powers or duties are 
transferred rights or liabilities enjoyed or incurred by the authority from which the powers or 
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duties are transferred in, or in connection with, the exercise or performance of the transferred 
powers or duties: s. 18 (2) (d). 
For the meaning of “harbour operations”, see para. 440, note 6, ante. 
Harbours Act 1964, s. 18 (2) (e). The interests transferred may not be those of a person engaged 
in improving, maintaining or managing the harbour in the exercise and performance of 
statutory powers and duties: s. 18 (2) (e). The minister may not confirm a harbour 
reorganisation scheme containing such provision as is authorised by s. 18 (2) (e) unless 1t also 
includes provision for the payment of compensation in respect of the transfer of the interests in 
question: s. 18 (5). 
Le. by a provision of the scheme having effect by virtue of any of heads (1)—(s): ibid., s. 18 (2) 
KE 
Ibid., s. 18 (2) (£). 
This power includes the power of transferring (1) the members of the body of constables to 
another such body or bodies (whether or not maintained by another or other of those 
authorities or a body constituted by the scheme) (ibid., s. 18 (2) (g) (1)), and (2) property, rights 
or liabilities vested for the purposes of the dissolved body in the authority by which it was 
maintained to an authority by which a body of constables to which any of the members of the 
dissolved body are transferred is or is to be maintained (s. 18 (2) (g) (11)). As to the maintenance 
of police forces by harbour authorities, see para. $49, post. 
Ibid., s. 18 (2) (h). The relevant persons are those who are determined in accordance with the 
scheme to be such as would have been transferred by it had they been serving when 1t comes 
into operation and their spouses and dependants: s. 18 (2) (h). As to the construction of the 
reference to rights as respects pensions, gratuities and other like benefits, see para. 489, note s, 
post. If at any time it appears to the minister that any provision of a harbour reorganisation 
scheme which has effect under s. 18 (2) (h) and adjusts the rights of a person operates or is 
likely to operate so as to put that person in a worse position than he would have been if the 
provision had not been included in the scheme, the minister may by order amend the scheme 
in such manner as appears to him to secure that that person is or will be in no such worse 
position: s. 18 (7). This power to make an order is exercisable by statutory instrument subject 
to annulment in pursuance of a resolution of either House of Parliament: s. $4 (1), (2). 
Le. the scheme having effect by virtue of any of heads (1)—(8). This provision is to be construed 
as including a reference to a scheme having effect by virtue of the Docks and Harbours Act 
1966, s. 42 (1): see s. 42 (4) (a), and the text and note 24, infra. 
Harbours Act 1964, s. 18 (2) (i). This power includes, without prejudice to the generality of the 
words expounded in the text, provision for repealing or amending any statutory provision of 
local application affecting the group or any of the harbours comprised in it: s. 18 (2) (i). The 
scheme may also contain provisions varying or repealing Acts, orders, trusts and arrangements: 
see para. 479, text and notes 12-14, ante. As to the power to include provision for the 
settlement of disputes, see para. 422, note 4, ante. Harbour reorganisation schemes, being of 
local application only, are not noted in this work, but, for an example, see the Port of Tyne 
Reorganisation Scheme 1967 Confirmation Order 1968, S.[. 1968 No. 942. For a precedent, see 
15 Forms & Precedents (4th Edn) 786, Form 7:2. 
See the Docks and Harbours Act 1966, s. 42 (1). The provisions which may be included are: (1) 
provisions imposing duties or conferring powers for any of the objects specified in the 
Harbours Act 1964, Sch. 2, para. 3 (a)-(c) (see para. 478, text and note 8, ante); (2) provisions 
for any of the objects specified in Sch. 2, paras. 6-17 (see para. 478, heads (6)-(17), ante); (3) 
provisions which may be included in a harbour revision order by virtue of s. 14 (3) (see para. 
479, text and notes 1—11, ante): Docks and Harbours Act 1966, s. 42 (1) (a)—(c). As to variation 
of statutory provisions for welfare and pension purposes, see para. 479, text and notes 12-14, 
ante. As to the transfer of debts of the nationalised boards by a harbour reorganisation scheme, 
see para. 479, note 3, ante. A provision authorising the compulsory acquisition of land which is 
included by virtue of s. 42 in a harbour reorganisation scheme is to be treated for the purposes 
of the Harbours Act 1964, s. 18 (3) (see para. 486, note 3, post), and Sch. 4 (see paras. 486, 488, 
post), as a provision transferring an interest in land: Docks and Harbours Act 1966, s. 42 (2). 
The minister may, if an objection is made to any provision authorising the compulsory 
purchase of land, instead of causing an inquiry to be held under the Harbours Act 1964, Sch. 4, 
para. 3 (3) or para. 3 (5) (see para. 488, text and notes 13, 14, 18, post), afford an opportunity to 
the objector to appear before and be heard by a person appointed by the minister: Docks and 
Harbours Act 1966, s. 42 (2) (a). If the objector does so, this opportunity is also given to the 
person who submitted the scheme and to any other person in whose case the minister considers 
it expedient: s. 42 (2) (a). The Harbours Act 1964, Sch. 4, para. 3 (3) or para. 3 (5), as the case 
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may be, applies in relation to the report of a person so appointed by the minister as it applies in 
relation to the report of a person who holds an inquiry under Sch. 4, para. 3 (3), (s): Docks and 
Harbours Act 1966, s. 42 (2) (a). The Harbours Act 1964, Sch. 3, para. 6 (see para. 424, text and 
notes 9-15, ante), applies in relation to a submission of a harbour reorganisation scheme as it 
applies in relation to an application for a harbour empowerment order or harbour revision 
order: Docks and Harbours Act 1966, s. 42 (2) (b). As to the costs of the hearing, see para. 550, 
text and note 9, post. As to the publication of notices, see para. 486, post. As to Crown or 
duchy interests and the saving for telegraphic lines, see para. 422, text and notes 23-25, ante. 
“The minister” in the Docks and Harbours Act 1966, Part III (ss. 36-50), means the Minister 
of Transport: see para. 429, note 6, ante. 


486. Submission of harbour reorganisation schemes. The submission to the 
Minister of Transport! of a harbour reorganisation scheme? is effected by 
depositing with him not less than six copies of the scheme together with not less 
than six copies of any map or maps which, if the scheme is confirmed in the 
form submitted, will be required to be annexed to it?. Where a harbour 
reorganisation scheme is submitted to the minister, he must take it into 
consideration?. If he decides that it should proceed, he must publish by Gazette 
and local advertisement? and by such other means, if any, as he thinks fit a notice 
(1) stating that the scheme has been submitted to him, (2) containing a concise 
summary of it, and, if it provides for transferring interests in land®, a general 
description of the land in which interests are to be transferred, (3) naming a place 
where a copy of the scheme may be seen at all reasonable hours, and (4) stating 
that any person who desires to make to him objection to the scheme should do 
so in writing’, stating the grounds of his objection, before the expiration of the 
period of forty-two days® from the specified date of the first local 
advertisement?. 

If provision is included in the scheme for transferring interests in land, he 
must, in the case of each parcel of land, serve on the owner of each interest to be 
transferred a notice (a) stating that the scheme has been submitted to the minister 
and includes provision transferring the interest in the described parcel of the 
person served; (b) naming a place where a copy of the scheme and a copy (on 
the like scale) of the map deposited with it on which the boundaries of that 
parcel are delineated may be seen at all reasonable hours!°; and (c) stating that, if 
the person served desires to make to the minister objection to the scheme so far 
as regards the inclusion in it of provision transferring his interest in that parcel, 
he should do so in writing, stating the grounds of his objection, before the 
expiration of the period of forty-two days from the date on which the notice is 
served on him!!. 

If the scheme is submitted by the National Ports Council*?, the minister must 
serve on each of the harbour authorities!3 which between them are engaged in 
improving, maintaining or managing the several harbours!* comprised in the 
scheme, and, if a local lighthouse authority? which is not a harbour authority is 
affected by the scheme, on that authority, a copy of the scheme together, if a 
copy of a map was deposited with it, with a copy of that map; in any event he 
must also serve a notice stating that the scheme has been submitted to him and 
that, if the authority served desires to make to the minister objection to the 
scheme, it should do so in writing, stating the grounds of its objection, before 
the expiration of the period of forty-two days from the date on which the notice 
is served on it!®. If the scheme is submitted otherwise than by the council, he 
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must contemporancously serve the same, documents!” on each, if any, of the 
harbour authorities which between them are engaged in improving, maintaining 
or managing the several harbours comprised in the group and are not parties to 
the submission of the scheme, and on any lighthouse authority affected by the 
scheme ®, 


1 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see the Harbours Act 1964, s. 57 (1). As to the Minister of Transport, sec para. 
432, ante. 

2 As to harbour reorganisation schemes and the purposes for which they may be made, see para. 
48s, ante. As to confirmation of harbour reorganisation schemes, see para. 488, post. 

3 Harbours Act 1964, s. 18 (4), Sch. 4, para. 1. Where the scheme provides for transferring 
interests in land, there must, in the case of each parcel of land interests in which are proposed to 
be transferred, be annexed to the scheme a large-scale map on which the boundaries of that 
parcel are plainly delineated: s. 18 (3). For the meaning of “large-scale”, see para. 422, note 11, 
ante. 

4 Morel, Sch. 4, para. 2: 

s For the meaning of “Gazette and local advertisement”, see para. 424, note 16, ante. 

6 For the meaning of “land”, see para. 408, note 2, ante. 

7 For the meaning of “writing”, see para. 441, note 1, ante. 

8 As to the reckoning of periods, see para. 423, note 13, ante. 

y Harbours Act 1964, Sch. 4, para. 2 (a). If a map or maps were deposited with the scheme, the 
notice must also name a place where a copy of the map or maps may be seen: Sch. 4, para. 2 
(a). If a provision authorising the execution of works on any land is included in a harbour 
reorganisation scheme by virtue of the Docks and Harbours Act 1966, s. 42, the notice required 
to be published by the Harbours Act 1964, Sch. 4, para. 2 (a), must contain, in addition to the 
other matters required to be contained in the notice, a general description of the nature of the 
works and the land upon which it is proposed to execute them: Docks and Harbours Act 1966, 
s. 42 (3). As to the provisions of s. 42, see para. 485, text and note 24, ante. As to the limitation 
on the right to challenge harbour reorganisation schemes, see para. 490, post. 

10 Harbours Act 1964, Sch. 4, para. 2 (b). “Owner”, in relation to any land, means, except where 
the context otherwise requires, a person (other than a mortgagec not in possession), who is for 
the time being entitled to dispose of the fee simple of the land, whether in possession or 
reversion, and includes also a person holding or entitled to the rents and profits of the land 
under a lease or agreement the unexpired term of which exceeds three years: s. §7 (1). 

11 Ibid., Sch. 4, para. 2 (b). 

12 As to the National Ports Council, see paras. 439-448, ante. 

13 For the meaning of “harbour authority”, see para. 408, note 1, ante. 

14 For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

15 For the meaning of “local lighthouse authority”, see para. 485, note 11, ante. 

16 Harbours Act 1964, Sch. 4, para. 2 (c). 

17 Le. the like documents as would be required to be served in compliance with ibid., Sch. 4, 
para. 2 (c), had the scheme been submitted by the council: Sch. 4, para. 2 (d). 

18 Ibid., Sch. 4, para. 2 (d). As to the service of documents, sce para. 487, post. 


487. Service of documents. Any document required or authorised by the 
Harbours Act 1964 to be given or served on any person may be given or served 
either by delivering it to that person or by leaving it at his proper address or by 
post by the recorded delivery servicel. Any such document required or 
authorised to be given to or served on an authority or body which is a 
corporation is taken to be duly given or served if it is given to or served on its 
secretary or clerk?. 

The proper address of any person to or on whom any such document is to be 
given or served is, in the case of the secretary or clerk of a corporation, that of 
its registered or principal office?. In any other case, it is the last-known address of 
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the person to be served, subject to the qualification that, where the person to or 
on whom the document is to be given or served, has, in accordance with 
arrangements agreed, furnished an address in the United Kingdom for the giving 
or service of the document, his proper address tor such purposes is the address so 
furnished*. 

If after reasonable inquiry the authority, body or person seeking to give or 
serve the document cannot ascertain the name or the address of any owner, 
lessee or occupier of land to or on whom such document is to be given or 
served, it may be given or served by addressing it to the person by the 
description of “owner”, “lessee” or “occupier” of the land (describing it) to 
which the document relates, and by delivering it to some responsible person 
resident, or appearing to be resident, on the premises, or, if there is no such 
person to whom it can be delivered, by fixing it or a copy of it, to some 
conspicuous part of the premises®. 


1 Harbours Act 1964, s. 48 (1). 

2 Ibid., s. 48 (2). As to service on a company, see also the Companies Act 1948, s. 437 (1), and 
COMPANIES, vol. 7, para. 1833. 

Harbours Act 1964, s. 48 (3). 

Ibid., s. 48 (3). 

For the meaning of “owner”, see para. 486, note 10, ante. 

Harbours Act 1964, s. 48 (4). Where a document is required under the Harbours Act 1964 to 
be served on an owner of land, and the land is ecclesiastical property (defined in para. 422, note 
13, ante), a copy of the document must be served on the Church Commissioners: s. 49 (1). 


foley IN BS 


488. Confirmation of harbour reorganisation schemes. Where the require- 
ments for submission of a harbour reorganisation scheme! to the Minister of 
Transport? have been complied with? and the time for the due making to him of 
objection to the scheme has elapsed, statutory provisions‘ apply in relation to the 
confirmation of the scheme?. The minister may not confirm a harbour 
reorganisation scheme if any harbour® comprised in the group to which the 
scheme relates is a fishery harbour’ or marine work®. 

If the scheme was submitted by the National Ports Council? and no objections 
to the scheme were duly made to the minister or all objections to the scheme 
that were duly made to him have been withdrawn, he may, if he then decides to 
confirm the scheme, confirm it by order!® without modification or, subject to 
prescribed restrictions!', with such modifications as he thinks fit!?. If the scheme 
was submitted by the council and objections to it that were duly made to the 
minister have not been withdrawn, he must, unless he decides that the scheme is 
not to proceed further, order an inquiry!’ with respect to each objection so 
made and not withdrawn unless, in his opinion, it is frivolous or too trivial to 
warrant the holding of an inquiry with respect to it'4. If, after considering the 
report of the person, or the reports of each of them, if more than one, who held 
an inquiry, he then decides to confirm the scheme, he may by order confirm it 
without modification or, subject to the prescribed restrictions!5, with such 
modifications as he thinks fit**. 

If the scheme was submitted otherwise than by the council and no objections 
to the scheme were duly made to the minister or all objections to the scheme 
that were duly made to him have been withdrawn, he must, unless he decides 
that the scheme is not to proceed further, refer the scheme to the council for 
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consideration and report!’. If the scheme was submitted otherwise than by the 
council and objections to it that were duly made to the minister have not been 
withdrawn, he must, unless he decides that the scheme is not to proceed further, 
order an inquiry with respect to each objection so made and not withdrawn 
unless, in his opinion, it is frivolous or too trivial to warrant the holding of an 
inquiry with respect to it!®. He must then, unless he decides that the scheme is 
not to proceed further, refer the scheme, the objections so made and not 
withdrawn and the report of any person who held an inquiry to the council, for 
consideration and report!?. 

Where, in pursuance of the reference to it under the foregoing provisions?0, 
the council has reported to the minister, he must consider its report and the 
documents reported on?!. If he then decides to confirm the scheme, he may by 
order confirm it without modifications or, subject to prescribed restrictions??, 
with such modifications as he thinks fit?3. So soon as may be after a harbour 
reorganisation scheme has been confirmed by the minister, he must publish by 
Gazette and local advertisement?‘ a notice stating that it has been confirmed and 
naming a place where a copy of it in the form in which it was confirmed may 
be inspected at all reasonable hours?5. He must also serve a copy of the scheme in 
that form on each authority on which a copy of the scheme as submitted to him 
was duly served?*. 

The scheme as confirmed is subject to special parliamentary procedure?”. 
There is a statutory limitation on the right to challenge harbour reorganisation 
schemes?8, 


1 As to harbour reorganisation schemes and the purposes for which they may be made, see para. 
485, ante. 

2 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see the Harbours Act 1964, s. 57 (1), Sch. 4, para. 3 (1). As to this minister, see 
para. 432, ante. 

3 Le. where effect has been given to ibid., Sch. 4, para. 2 (see para. 486, ante). 

4 Le. the provisions of ibid., Sch. 4, para. 3 (2)-(8): see infra. 

y Dual, dde (20) San. elo para 3 (1). 

6 For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

7 For the meaning of “fishery harbour”, sec para. 401, text and notes 11—14, ante. 

8 Harbours Act 1964, s. 18 (6). As to the meaning of “marine work”, see para. 421, note I0, 
ante. 

9 As to the National Ports Council, see paras. 439-448, ante. 

10 The power to make an order under this provision is exercisable by statutory instrument: 
Harbours Act 1964, s. 54 (1). 

11 Le. subject to the restrictions imposed by ibid., Sch. 4, para. 3 (7): see note 22, infra. 

12 Ibid.,s. 18 (4), Sch. 4, para. 3 (2). 

13 As to inquiries, see para. 550, post. 

14 Harbours Act 1964, Sch. 4, para. 3 (3). The minister may, for the purposes of Sch. 4, para. 3, 
disregard an objection to the scheme unless it states the grounds on which it is made, and may 
disregard for those purposes such an objection so far as regards the inclusion in the scheme of a 
provision transferring interests of a person in any property if he is satisfied that the objection 
relates exclusively to matters in respect of which compensation falls to be provided under the 
scheme and that the scheme is so framed as to enable those matters to be properly dealt with: 
Sch. 4, para. 3 (8). 

15 See note 22, infra. 

16 Harbours Act 1964, Sch. 4, para. 3 (3). 

17 Ibid., Sch. 4, para. 3 (4). 

18 Ibid., Sch. 4, para. 3 (5). See also note 14, supra. 

19 Ibid., Sch. 4, para. 3 (5). 

20 Le. in pursuance of the reference under ibid., Sch. 4, para. 3 (4) or para. 3 (5): see the text and 
notes 17, 19, supra. 
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21 Ibid., Sch. 4, para. 3 (6). 

22 Where the minister proposes to confirm the scheme with modifications which appear to him 
substantially to affect the character of the scheme as submitted to him, he must take such steps 
as appear to him to be sufficient and reasonably practicable for informing those who submitted 
the scheme to him and other persons likely to be concerned: ibid., Sch. 4, para. 3 (7). He may 
not confirm the scheme subject to a modification that results in its including a provision 
transferring an interest of a person in property that was not described in the scheme as 
submitted to him as being property in which interests of that person were subject to be 
transferred unless that person consents to its being so confirmed: Sch. 4, para. 3 (7). 

23 Ibid., Sch. 4, para. 3 (6). 

24 For the meaning of “Gazette and local advertisement”, see para. 424, note 16, ante. 

25 Harbours Act 1964, Sch. 4, para. 4. If a map or maps is or are annexed to the scheme, the 
notice must also state where a copy of the map, or copies of the maps, may be inspected: see 
Sch. 4, para. 4. 

26 le. served in compliance with a requirement imposed by either ibid., Sch. 4, para. 2 (c) or 
para. 2 (d) (see para. 486, antc), according to which applied in the circumstances in which 
the scheme was submitted: Sch. 4, para. 4. If a map or maps is or are annexed to the scheme, 
the minister must also serve on each authority a copy of the map or copies of the maps: Sch. 4, 
para. 4. As to the service of notices, see para. 487, ante. 

27 Ibid., s. 18 (4). As to special parliamentary procedure, see the Statutory Orders (Special 
Procedure) Act 1945, and PARLIAMENT, vol. 34, paras. 1405 et seq. 

28 See para. 490, post. 


489. Compensation for loss of office. The Minister of Transport! must by 
regulations* make provision requiring such person or body? as may be 
determined by or under the regulations to pay compensation to or in respect of 
persons who are, or but for any national service* of theirs would be, the holders 
of such situation, place or employment as may be prescribed and suffer loss of 
employment or loss or diminution of emoluments or pension rights’ in 
consequence of any provisions of a harbour reorganisation scheme?. 

Detailed regulations have been made in pursuance of this obligation’. The 
regulations make provision for entitlement to compensation, defining the 
persons to whom the regulations apply® and the grounds of entitlement to 
compensation’. They also provide for resettlement compensation for loss of 
employment!°, as well as for long-term compensation for loss of employment or 
loss or diminution of emoluments!!, and for retirement compensation and 
payments on death for loss or diminution of pension rights!?. There are also 
provisions for adjustment!?, review!4 and compounding of compensation!>. The 
regulations lay down the procedure for making claims!® and provide for the 
right of a claimant to refer a decision of the compensating authority to a 
tribunal!”. 


1 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see the Harbours Act 1964, ss. 19 (1), $7 (1). As to the Minister of Transport, see 
para. 432, ante. 

2 The power to make regulations is exercisable by statutory instrument subject to annulment in 
pursuance of a resolution of either House of Parliament: ibid., s. $4 (1), (2). 

3 Le. a person or body subject to any of the provisions of a harbour reorganisation scheme: ibid., 
SON) À 

4 For the meaning of “national service”, see para. 480, note 11, ante. 

s The reference to rights as respects pensions, gratuities or other like benefits in the Harbours Act 
1964, s. 18 (2) (h) (see para. 485, text and note 21, ante), and in s. 19 to pension rights, are to be 
construed as including a reference to all forms of right to or eligibility for the present or future 
payment of a pension, gratuity or other like benefit, and any expectation of the accruer of such 
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a benefit under any customary practice, and any right of allocation in respect of the present or 
future payment of such a benefit and to the return of contributions to a pension fund: Docks 
and Harbours Act 1966, s. 43 (2). 

6 Harbours Act 1964, s. 19 (1). As to compensation in the case of harbour revision orders, see 
para. 480, text and notes 13—15, ante. Different regulations may be made in relation to different 
classes of persons, and any such regulations may be so framed as to have effect from a date 
earlier than that on which they are made; however, any regulations which provide that any 
provision is to have effect from a date earlier than that on which it is made may not place any 
person other than a harbour authority in a worse position than he would have been in if the 
regulations had been so framed as to have effect only as from the date on which it is made: 


s. 19 (3). 
7 See the Harbours Reorganisation (Compensation to Employees) Regulations 1967, S.I. 1967 


No. 1889. 

8 See ibid., reg. 3. 

9 See ibid., reg. 4. 
r0 See ibid., regs. 6—11. 
11 See ibid., regs. 12—18. 
12 See ibid., regs. 19-34. 
13 See ibid., regs. 35-37. 
14 See ibid., reg. 38. 
15 See ibid., reg. 39. 
16 See ibid., reg. 40. 

17 See ibid., reg. 47. 


490. Limitation of the right to challenge orders and schemes. A person 
who desires to question a harbour revision! or empowerment order? or a 
harbour reorganisation scheme? on the ground that there was no power to make 
the order or confirm the scheme, or that a requirement of the Harbours Act 
1964 was not complied with in relation to it, or who desires to question a 
control of movement order* on the ground that there was no power to make 
the order or that a requirement of the Act of 1964 was not complied with in 
relation to the order so far as regards the inclusion in it of a provision 
authorising the compulsory acquisition of land?, may, within specified time- 
limits®, apply for the purpose to the High Court’. 

On an application in relation to a harbour revision or empowerment order, or 
a harbour reorganisation scheme’, the court by interim order may suspend the 
operation of the order or scheme, or of any of its provisions, either generally or 
so far as may be necessary for the protection of the applicant’s interests, until the 
final determination of the proceedings’. If satisfied that there was no power to 
make the order or confirm the scheme, or that the applicant’s interests have been 
substantially prejudiced by a failure to comply with a requirement of the Act, 
the court may quash the order or scheme, or any of its provisions, either 
generally or so far as may be necessary for the protection of the applicant’s 
interests!°. 

On an application relating to a control of movement order!!, the court by 
interim order may suspend the operation of the provision in question, either 
generally or so far as may be necessary for the protection of the applicant’s 
interests, until the final determination of the proceedings'?. If satisfied that there 
was no power to make the order or that the applicant’s interests have been 
substantially prejudiced by failure to comply with a requirement of the Act so 
far as regards the inclusion in the order of that provision, the court may quash 
the order or any of its provisions, either generally or so far as may be 
HeGessany o: 
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Except as provided above, a harbour revision or empowerment order or a 
harbour reorganisation scheme may not, either before or after it is made, or, in 
the case of a reorganisation scheme, confirmed, be questioned in any legal 
proceedings whatever!*; and a control of movement order!> may not, either 
before or after it is made, be questioned in any legal proceedings whatever so far 
as regards the inclusion in it of a provision authorising the compulsory 
acquisition of a parcel of land'®. 


1 As to harbour revision orders, see paras. 478 et seq., ante. See also note 2, infra. 

2 As to harbour empowerment orders, see paras. 421 et seq., ante. The right to challenge orders 
expounded here does not apply to orders confirmed by Act of Parliament under the Statutory 
Orders (Special Procedure) Act 1945, s. 6, or under ss. 2 (4), 10: see the Harbours Act 1964, 
s. 44 (1); Docks and Harbours Act 1966, s. 44 (8), Sch. 2. 

3 The provisions of the Harbours Act 1964, 5. 44 (1)-(3), apply to a harbour reorganisation 

scheme confirmed by the Minister of Transport as they apply to a harbour revision order, with 

the substitution for references to the making of the order and to its being made of references 
respectively to the confirmation of the scheme and to its being confirmed: s. 44 (4); Docks and 

Harbours Act 1966, Sch. 2. As to the confirmation of harbour reorganisation schemes, see para. 

488, ante. 

Le. an order under the Harbours Act 1964, s. 20: see paras. $11 et seq., post. 

For the meaning of “land”, see para. 408, note 2, ante. 

The application must be made within six weeks from the date on which the order becomes 

operative under the Statutory Orders (Special Procedure) Act 1945, or, in the case of an order 

under the Harbours Act 1964, s. 20, within six weeks from the date on which it is made: 

Harbours Act 1964, s. 44 (1); Docks and Harbours Act 1966, Sch. 2. 

7 Harbours Act 1964, s. 44 (1); Docks and Harbours Act 1966, Sch. 2. The application is made to 
a single judge of the Queen’s Bench Division (RSC Ord. 94, r. 1 (1)) by originating motion, 
notice of which, stating the grounds of the application (Ord. 94, r. 1 (2)), must be entered at 
the Crown Office and served, within the time-limit specified in note 6, supra, on the minister 
by whom the order or scheme was made (Ord. 94, r. 2 (1)-(3)). 

8 Le. on an application made under the Harbours Act 1964, s. 44 (1). 

Ibid., s. 44 (1A) (a), (4); Docks and Harbours Act 1966, Sch. 2. 

10 Harbours Act 1964, s. 44 (1A) (b); Docks and Harbours Act 1966, Sch. 2. 

11 See note 4, supra. 

12 Harbours Act 1964, s. 44 (2) (a); Docks and Harbours Act 1966, Sch. 2. 

13 Le. necessary for the protection of the interests of the applicant: Harbours Act 1964, s. 44 (2) 

(b); Docks and Harbours Act 1966, Sch. 2. 

14 Harbours Act 1964, s. 44 (3); Docks and Harbours Act 1966, Sch. 2. 

15 See note 4, supra. 

16 Harbours Act 1964, s. 44 (3); Docks and Harbours Act 1966, Sch. 2. 


Din e 


o 


(4) ANEENIDMENT OF LOCAL ACTS 


491. Ministers’ power to amend Acts of local application. The appropriate 
minister! may by order? repeal or amend any provision relating to a harbour? 
which is contained in a local Act passed before roth June 19644, or in a 
provisional order> confirmed or made before that date, where it appears to him 
that the provision is inconsistent with, or has become unnecessary in con- 
sequence of, any provision of the Harbours Act 1964°. Before making such an 
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order the appropriate minister must consult with any harbour authority”? which 
appears to him to be concerned, other than an authority which made an 
application for the order’. The order may contain such transitional, sup- 
plemental or incidental provisions as appear to the appropriate minister to be 
expedient’. 


1 In this provision “the appropriate minister” means the minister (defined as the Minister of 
Transport: see the Harbours Act 1964, s. §7 (1)), except in the case of a repeal or amendment of 
a provision relating to a fishery harbour (defined in para. 401, text and notes 11-14, ante) or 
marine work (as to which see para. 421, note 10, ante): s. 60 (5). As to the Minister of 
Transport and his powers generally, see paras. 432, 433, ante. In the case of the repeal or 
amendment of a provision relating to a fishery harbour, “the appropriate minister” means the 
Minister of Agriculture, Fisheries and Food: s. 60 (5). As to the Minister of Agriculture, 
Fisheries and Food and the devolution of his functions in relation to Wales, see para. 434, ante. 

2 The power to make an order under this provision is exercisable by statutory instrument subject 

to annulment in pursuance of a resolution of either House of Parliament: ibid., s. 54 (1), (2). 

For the meaning of “harbour” see para. 401, text and notes 6, 7, ante. 

4 Le. the date of the passing of the Harbours Act 1964. 

5 “Provisional order” means, unless the context otherwise requires, an order confirmed by an 
Act, by the Board of Agriculture and Fisheries or the Minister of Agriculture, Fisheries and 
Food in pursuance of the Fishery Harbours Act 1915, s. 2 (3) (ii): Harbours Act 1964, s. 57 (1). 
As to provisional orders, see paras. 415 et seq., ante. 

6 Ibid., s. 60 (1). The appropriate minister may also repeal or amend any provision in the 
Milford Haven Conservancy Act 1958: see the Harbours Act 1964, s. 60 (1). However, he may 
not make an order under s. 60 repealing or amending any provision in a local Act the bill for 
which was promoted, or in a provisional order which was applied for, by a harbour authority 
or by any body which became a harbour authority by virtue of the Act or order or whose 
functions under the Act or order have become exercisable by a harbour authority, except on 
the application of that authority: s. 60 (2). 

7 For the meaning of “harbour authority”, see para. 408, note 1, ante. 

8 Harbours Act 1964, s. 60 (3). 

9 Ibid., s. 60 (4). 
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6. HARBOUR CHARGES 
(1) IMPOSITION OF CHARGES 


492. Repeal of statutory provisions limiting harbour charges. Any 
statutory provision! made with respect to a particular harbour authority? insofar 
as it limits the authority’s discretion as to the ship, passenger and goods? dues 
chargeable by it at a harbour*, whether by specifying or providing for 
specifying the dues to be levied, or by fixing or providing for fixing dues or 
otherwise, has been repealed5. However, the repeal does not affect statutory 
provisions expressly providing for freedom from dues or in any other manner 
prohibiting the levying of a due®. Subject to this exception and to certain 
statutory provisions’, a harbour authority has power to demand, take and 
recover such ship, passenger and goods dues as it thinks fit at such a harbour®. 
Any provision of the Harbours, Docks and Piers Clauses Act 1847 referring to 
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rates’, as incorporated in a statutory provision with respect to a harbour 
authority'°, applies with any necessary modifications to charges imposed by that 
authority by virtue of the above provision as if they were rates payable under a 
statutory provision made with respect to them'!. Any enactment of a statutory 
provision made with respect to a harbour authority and referring, in whatever 
terms, to charges payable to the authority under a statutory provision made with 
respect to them or to charges so payable of a specified class applies, with 
necessary modifications, insofar as it does not cease to have effect!?, to charges 
imposed by the authority by virtue of these provisions!3 or, as the case may be, 
to charges so imposed of that class as if they were charges so payable or, as the 
case may be, charges so payable of that class!*. 

Any ship, passenger and goods dues in force immediately before rst October 
196415 which were exigible at a harbour by a harbour authority which, in the 
exercise and performance of statutory powers and duties, it was engaged in 
improving, maintaining or managing, being dues imposed or deemed to have 
been imposed by or by virtue of a statutory provision made with respect to the 
authority, are now deemed to have been imposed by the relevant provision!® of 
the Harbours Act 1964!7. 


1 For the meaning of “statutory provision” generally, see para. 478, note 9, ante. In the 
Harbours Act 1964, s. 26, “statutory provision” includes an order made under an order 
confirmed by the Minister of Agriculture and Fisheries or the Minister of Agriculture, Fisheries 
and Food (as to whom see para. 434, ante) in pursuance of the Fishery Harbours Act 1915, s. 2 
(3) (i): Harbours Act 1964, s. 26 (5). As to the power to confirm orders relating to fishery 
harbours, see para. 417, ante. 

2 For the meaning of “harbour authority” generally, see para. 408, note 1, ante. In the Harbours 
Act 1964, s. 26, “harbour authority” does not include any of the boards (defined in para. 425, 
note 5, ante) (s. 26 (5) (a)), or a person carrying on an inland waterway undertaking to which 
the provisions of the Transport Act 1962, s. 43, apply by virtue of s. 52 (2) (see WATERS) 
(Harbours Act 1964, s. 26 (5) (b)), or a person carrying on an undertaking all or any of the 
charges of which are, under the statutory provisions relating to the undertaking, subject to 
revision by the Minister of Transport and some other minister acting together (s. 26 (s) (c)) As 
to charges by the boards, see para. 500, post. 

3 For the meaning of “ship, passenger and goods dues”, see para. 421, note 6, ante. 

4 Le. a harbour which, in the exercise and performance of statutory powers and duties, the 
authority is engaged in improving, maintaining or managing: Harbours Act 1964, s. 26 (1); 
and see para. 427, text and notes 6-8, ante. 

s See ibid., s. 26 (1), which, however, is expressed to be subject to the subsequent provisions of 
the Act. The provisions of particular relevance are the duty of harbour authorities to keep 
available a list of charges (see s. 30, and para. 495, post), the right of objection to ship, 
passenger and goods dues (see s. 31, and para. 496, post), the minister’s power to revise dues at 
harbours (see s. 32, and para. 497, post), the power of the Minister of Agriculture, Fisheries and 
Food to revise dues at fishery harbours (see s. 33, and para. 499, post), certain supplementary 
provisions (see s. 34, and para. 498, post), certain exclusions relating to ss. 31, 32 (see s. 36, and 
para. 500, note 15, post) and provisions relating to aviation charges (see s. 37, and para. 493, 
note 13, post). 

The General Pier and Harbour Act 1861 Amendment Act 1862, s.17, and any other 
statutory provision applying to a harbour authority (as defined in para. 495, note 14, post) has 
been repealed insofar as it prohibits, however it is expressed, the authority from discriminating 
in the matter of charges imposed by it in the exercise of its powers as such against any person 
in favour of any other person: Harbours Act 1964, s. 38 (1) (c). 

6 Ibid., s. 26 (1). A harbour revision order may vary or extinguish any exemption from charges: 

see para. 478, text and note 24, ante. As to certain exemptions from dues, see para. 501, post. 

Le. subject to the subsequent provisions of the Harbours Act 1964 (see note s, supra): s. 26 (2). 

Ibid., s. 26 (2). Section 26 (2) and the Transport Act 1962, s. 43 (3) (as enacted in s. 43 and as 

applied by s. 52 (2)), so far as regards charges regulated by any provision of an Order in 

Council under the Civil Aviation Act 1949, s. 8 (2), which has effect by virtue of s. 8 (2) (0) 
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(regulation of charges for use of licensed aerodromes and for services provided there) have 
effect subject to that provision: Harbours Act 1964, s. 37. 
y For the meaning of “rate”, see para. 413, note 3, ante. 

10 As to the Harbours, Docks and Piers Clauses Act 1847, see para. 405, text and notes 3, 4, ante. 

11 Harbours Act 1964, s. 26 (3). For the meaning of “charges”, see para. 478, note 19, ante. The 
Harbours, Docks and Piers Clauses Act 1847 only applies where it is incorporated in local 
legislation: see para. 407, text and notes 2-4, ante. 

12 Le. insofar as it does not cease to have effect by virtue of the Harbours Act 1964, s. 26 (1). 

13 Le. by virtue of ibid., s. 26. 

14 Ibid., s. 26 (3). 

15 Le. immediately before ibid., s. 26 (4), came into operation: see ss. 26 (4), 63 (4); Harbours Act 
1964 (Commencement) Order 1964, S.I. 1964 No. 1424. 

16 Le. by virtue of the Harbours Act 1964, s. 26: s. 26 (4). 

17 Ibid., s26 (4). 


493. Harbour authority charges to be reasonable. In place of any particular 
statutory limitation! imposed on the discretion of a harbour authority as to 
charges? that may be made by it at the harbour’, there is now imposed a 
statutory limitation that the charges are to be such as may be reasonable*. This 
provision applies to charges of any kind other than excepted charges, which are 
defined as ship, passenger and goods dues®, charges ascribable to the running of a 
ferry service in or from the harbour®, statutory contributions assessed’ on several 
fisheries® or their owners? or occupiers!°, duties on fishing licences!! and charges 
in respect of water abstraction licences!? or in respect of the water authorised to 
be abstracted by such licences!3, 


1 Le. any limitation imposed by a statutory provision made with respect to the harbour 
authority in particular: see the Harbours Act 1964, s. 27 (1). For the meaning of “statutory 
provision”, see para. 478, note 9, ante. “Harbour authority” in s. 27 has the same meaning as in 
s. 26 (see para. 492, note 2, ante): s. 27 (3). 

2 For the meaning of “charges”, see para. 478, note 19, ante. The reference in this provision to 
any limitation imposed on the discretion of a harbour authority as to charges of any description 
is to be construed as a reference to such a limitation imposed by specifying or providing for 
specifying the charges to be levied, or fixing or providing for fixing charges, or otherwise: 
Docks and Harbours Act 1966, s. 46 (1). 

3 Le. at the harbour which, in the exercise and performance of statutory powers and duties, the 
authority is engaged in improving, maintaining or managing: see the Harbours Act 1964, s. 27 
(1), and para. 427, note 8, ante. 

4 Ibid., s. 27 (1). The limitation that charges are to be reasonable is not imposed where the 
original statutory obligation (1) provides for freedom from charges (see also para. 492, note 6, 
ante); or (2) prohibits in any other way the making of a charge; or (3) provides that the charges 
must be such as may be reasonable, by any form of words whatsoever: s. 27 (1). This provision 
only applies to charges which were subject to a statutory limitation when the Harbours Act 
1964 came into force: see the text and note 1, supra. 

5 Ibid., s. 27 (2) (a). For the meaning of “ship, passenger and goods dues”, see para. 421, note 6, 
ante. As to the repeal of statutory limitations on the discretion of harbour authorities in respect 
of such dues, see para. 492, ante. 

6 Ibid., s. 27 (2) (b). 

7 Le. contributions which by virtue of a provision included in an order under the Salmon and 
Freshwater Fisheries Act 1975, Part IV (ss. 25-27), by virtue of s. 28 (3) fall to be assessed: 
Harbours Act 1964, s. 27 (2) (c); Salmon and Freshwater Fisheries Act 1975, s. 42 (4); see 
FISHERIES, vol. 18, para. 732. 

8 As to several fisheries, see FISHERIES, vol. 18, para. 617. 

9 For the meaning of “owner” in the Salmon and Freshwater Fisheries Act 1975, see FISHERIES, 
vol. 18, para. 682, note 17. 

10 Harbours Act 1964, s. 27 (2) (c). For the meaning of “occupier” in the Salmon and Freshwater 
Fisheries Act 1975, see FISHERIES, vol. 18, para. 680, note 2. 
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11 Le. duties on licences granted under ibid., s. 25, to fish: Harbours Act 1964, s. 27 (2) (d); 
Salmon and Freshwater Fisheries Act 1975, s. 42 (4). As to such fishing licences, and the duties 
payable in respect of them, see FISHERIES, vol. 18, paras. 674, 675. 

12 Le. charges in respect of licences under the Water Resources Act 1963 to abstract water (see 
s. 23, and WATER SUPPLY): Harbours Act 1964, s. 27 (2) (e). 

13 Ibid., s. 27 (1), (2). The provisions of ss. 27, 31-33 (see paras 496, 497, 499, post), do not apply 
to charges for the use of licensed aerodromes and services provided there which are regulated 
by any provision of an Order in Council under the Civil Aviation Act 1949, s. 8 (2), having 
effect by virtue of s. 8 (2) (o): Harbours Act 1964, s. 37. 


494. Repeal of statutory provisions as to local light dues. The statutory 
power! of Her Majesty in Council to fix the dues to be paid to a local lighthouse 
authority? by which a lighthouse?, buoy or beacon‘ is erected or placed, or is 
reconstructed, repaired or replaced, in respect of ships® entering a portó, 
harbour’ or estuary has been repealed’. In addition, any other statutory 
provision? made with respect to a local lighthouse authority has been repealed so 
far as it limited the authority’s discretion as to the charges!% to be made by it!!. 

A local lighthouse authority which is not a harbour authority may now, 
subject to certain statutory provisions!?, demand, take and recover such charges 
as it thinks fit in respect of every ship which enters or leaves a port, harbour or 
estuary in which is situated a lighthouse, buoy or beacon over which it has 
authority and which passes the lighthouse, buoy or beacon and derives benefit 
from it!3. 


1 Le. the power conferred by the Merchant Shipping Act 1894, s. 655 (1). Any reference in 
ss. 655, 656, to local light dues is to be construed as referring to charges exigible by virtue of 
the Harbours Act 1964, s. 29: s. 29 (3). 

2 For the meaning of “local lighthouse authority”, see para. 485, note 11, ante. As to such 
authorities, see SHIPPING. 

3 As to the meaning of “lighthouse”, see para. 485, note 11, ante. 

4 Any reference in the Harbours Act 1964 to a buoy or beacon is to be construed as including a 
reference to any other mark or sign of the sea: s. §7 (3). As to the power of the Secretary of 
State for Trade to extend the meaning of references in the Merchant Shipping Act 1894, Part 
IX (ss. 510—571), to buoys and beacons, see the Merchant Shipping Act 1979, s. 34 (3), and 
SHIPPING. 

5 For the meaning of “ship”, see para. 421, note 8, ante. 

6 “Port”, where used with reference to a local lighthouse authority, includes a place: Harbours 

Act 1964, s. $7 (1). 

For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

See the Harbours Act 1964, s. 29 (1). 

For the meaning of ““statutory provision”, see para. 478, note 9, ante. 

For the meaning of “charges”, see para. 478, note 19, ante. The reference in the Harbours Act 

1964, s. 29 (1), to limiting the discretion of a local lighthouse authority as to charges is to be 

construed as a reference to such a limitation imposed by specifying or providing for specifying 

the charges to be levied, or fixing or providing for fixing charges or otherwise: Docks and 

Harbours Act 1966, s. 46 (1). 

11 See the Harbours Act 1964, s. 29 (1). Any dues fixed by virtue of the Merchant Shipping Act 
1894, s. 655 (1), or by or by virtue of any other statutory provision, being dues that were in 
force immediately before the coming into operation of the Harbours Act 1964, s. 29 (on Ist 
October 1964: s. 63 (4); Harbours Act 1964 (Commencement) Order 1964, S.I. 1964 No. 1424, 
art. 1), and that are to be paid to a local lighthouse authority which is not a harbour authority 
must, so far as they could be imposed by virtue of the Harbours Act 1964, s. 29, be deemed to 
have been so imposed: s. 29 (4). The repeal effected by s. 29 (1) in any statutory provision 
limiting any such discretion of a local lighthouse authority which is not a harbour authority 
extends to any statutory provision limiting any such discretion of a local lighthouse authority 
which is a harbour authority: Docks and Harbours Act 1966, s. 46 (2). 
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12 Le. subject to the subsequent provisions of the Harbours Act 1964. See in particular the duty of 
local lighthouse authorities to make available for inspection and to keep for sale copies of lists 
of charges exigible by virtue of s. 29 (s. 30); the right of objection to local light dues and the 
power of the Secretary of State to revise dues (ss. 31, 32 and 34, as applied by s. 35); and the 
exclusion of certain aviation charges (s. 37). See further para. 493, ante, paras. 495-497, post. 

13 Ibid., s. 29 (2). Any charge exigible or imposed by a local lighthouse authority by virtue of or 
under a statutory provision not contained in the Harbours Act 1964 is to be treated for the 
purposes of ss. 30-32, 34, 35, as if it were exigible or imposed, as the case may be, by virtue of 
or under s. 29: Docks and Harbours Act 1966, s. 46 (3). 


495. Duty of harbour and local lighthouse authorities to keep lists of 
charges. A list showing the ship, passenger and goods dues! for the time being 
exigible? by a harbour authority? at a harbour* which, in the exercise and 
performance of statutory powers and duties, it is engaged in improving, 
maintaining or managing? must be kept at the harbour office®. The list must be 
open there during reasonable hours for inspection by any person without charge 
and copies of the list must be kept for sale at that office at a price not exceeding 
sp for each copy’. No ship, passenger or goods dues so exigible® may be levied 
by the harbour authority concerned if, at the time at which it is exigible, the 
authority is in default in compliance with the requirement? of keeping a list of 
dues at the harbour office or the due is not shown in the list kept there at that 
time in compliance with that requirement?0. 

A list showing the charges for the time being exigible!! by a local lighthouse 
authority!? must be kept at the authority’s office and must be open there during 
reasonable hours for inspection by any person without charge, and copies of the 
list must be kept for sale there at a price not exceeding sp for each copy!%. No 
charge exigible by a local lighthouse authority may be levied by the authority if, 
at the time at which it is exigible, either the authority is in default in compliance 
with the requirement of keeping a list of such charges at the authority’s office, or 
the charge is not shown in the list kept there at that time in compliance with that 
requirements 


For the meaning of “ship, passenger and goods dues”, see para. 421, note 6, ante. 

Le. exigible under the Harbours Act 1964, s. 26: see para. 492, ante. 

For the meaning of “harbour authority” in this context, see para. 492, note 2, ante. 

For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

For the meaning of this expression and for the meaning of “statutory powers” and “statutory 

duties’’, see para. 427, notes 7, 8, ante. 

Harbours Act 1964, s. 30 (1) (a). 

Ibid., s. 30 (1); Decimal Currency Act 1969, s. 10 (1). A copy of a list which, in pursuance of 

this provision, is for the time being kept by a harbour authority at the office of a harbour 

which is not a fishery harbour (defined in para. 401, text and notes 11-14, ante) or marine 

work (as to the meaning of which see para. 421, note 10, ante) must be supplied by the 

authority to the National Ports Council without charge: Harbours Act 1964, s. 30 (4); 
Transport Act 1968, ss. 156 (2), 165 (c), Sch. 16, para. 8 (1), Sch. 18, Part III. As to the 
National Ports Council, see paras. 439 et seq., ante. A copy of a list which, in pursuance of the 
Harbours Act 1964, s. 30 (1), is for the time being kept by a harbour authority at the office of a 
fishery harbour must be supplied by the authority without charge to the Minister of 
Agriculture, Fisheries and Food or, if the fishery harbour is in Wales, to the Secretary of State: 
s. 30 (4); Transfer of Functions (Wales) (No. 1) Order 1978, S.I. 1978 No. 272, art. 11, Sch. Si 

8 Le. exigible by virtue of the Harbours Act 1964, s. 26. E 

9 Le. in default in compliance with the requirement of ibid., s. 30 (1). 

10 Ibid., s. 30 (3). 

11 Le. by virtue of ibid., s. 29: see para. 494, ante. 
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12 For the meaning of “local lighthouse authority”, see para. 485, note 11, ante. 

13 Harbours Act 1964, s. 30 (2); Docks and Harbours Act 1966, s. 46 (4). A copy of a list which, 
in pursuance of this provision, is for the time being kept by a local lighthouse authority at its 
office must be supplied by it to the National Ports Council without charge: Harbours Act 

1964, s. 30 (4); Transport Act 1968, Sch. 16, para. 8 (1), Sch. 18, Part III. 

14 Harbours Act 1964, s. 30 (3). Any statutory provision other chon one in the Harbours Act 1964 
applying to a harbour authority has been repealed insofar as, however it is expressed, it requires 
a list of charges imposed by the authority in the exercise of its powers as such to be published: 
s. 38 (1) (b). In this provision “harbour authority” does not include a person carrying on an 
undertaking all or any of the charges of which are, under the statutory provisions relating to 
the undertaking, subject to revision by the Minister of Transport and some other minister 
acting together: ss. 26 ($) (c), 38 (2). 


496. Right of objection to ship, passenger and goods dues and local 
lighthouse authority charges. Written objection to charges consisting of ship, 
passenger and goods dues! imposed by a harbour authority? at a harbour? 
which, in the exercise and performance of statutory powers and duties, the 
authority is engaged in improving, maintaining or managing? may be lodged 
with the National Ports Council? by a person appearing to the council to have a 
substantial interest or a body representative of persons so appearingó. The 
objection must be expressed to be made on all or any of the following grounds: 
(1) that the charge ought not to be imposed at all’; (2) that the charge ought to 
be imposed at a rate lower than that at which it is imposed®; (3) that, according 
to the circumstances of the case, ships, passengers or goods of a class specified in 
the objection ought to be excluded from the scope of the charge either generally 
or in circumstances so specified®; (4) that, according to the circumstances of the 
case, the charge ought to be imposed, either generally or in circumstances 
specified in the objection, on ships, passengers or goods of a class so specified at a 
rate lower than that at which it is imposed on others!°. 

The council must forthwith after the objection is lodged send a copy of it to 
the authority and must give notice’! to the objector that, as a condition 
precedent to the taking by the council of further action, he must publish a 
notice!? in specified newspapers! (a) stating that he has lodged an objection and 
specifying the grounds on which it is made**, and (b) stating that any person 
having a substantial interest, or a body representative of persons who have such 
an interest, who desires to make representations to the council in the matter 
must do so in writing within the time specified in the notice, which must not be 
less than forty-two days!> from its publication or first publication!®. Where such 
a notice has been duly published, then so soon as practicable after the expiration 
of the time specified in it the council must!”, unless the objection has been 
withdrawn before the expiration of that time and no written representations 
have been duly made to the council by the appropriate person or body!®, 
proceed to consideration of the charge and any representations made!?. The 
council must cause an inquiry?° to be held with respect to the matter, unless 
satisfied that it can properly proceed to a decision without causing an inquiry to 
be held?!. Where written representations are made??, the Comic must send 
copies of them to the authority and, except where the objection has been 
withdrawn, to the objector23. The council must not proceed to consideration of 
the charge until such a period for consideration of, and comment upon, the 
representations by the authority and by the objector (if the objection has not 
been withdrawn) as the council thinks reasonable has elapsed?*. 
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Where the council has complied with the statutory requirements as to 
consideration of the charge25, it must either approve the charge or give to the 
authority a direction with respect to it?6. Where it approves the charge, it must 
set a limit, not later than the expiration of twelve months from the date on 
which the council approves it, to the period during which the approval is to be 
of effect, and give to the authority notice in writing that the council has 
approved the charge, stating the limit set?”. Where the council gives a direction, 
the direction with respect to the charge must be such as would meet objections 
to it made on any of the prescribed grounds?8, whether that is or is not the 
ground, or is or is not included among the grounds, on which the objection?? 1s 
expressed to be made2°. The direction must be in writing and must specify a 
date for its coming into operation and the period from that date, not exceeding 
twelve months, during which it is to have effect, and the authority must comply 
with it3!. If the authority fails to comply with this obligation, it is guilty of an 
offence and liable on summary conviction to a fine not exceeding £100°?. 

Forthwith after approving a charge or giving a direction on any occasion’, 
the council must publish in the newspapers in which notice of the lodging of the 
objection3* was published the notice or direction given by the council to the 
harbour authority concerned*>. 

These provisions*® apply also in relation to charges: imposed?’ by a local 
lighthouse authority?8. In relation to charges imposed by a harbour authority at 
a fishery harbour which in the exercise and performance of statutory powers and 
duties it is engaged in improving, maintaining or managing, the functions 
ascribed above to the National Ports Council are cast upon the Minister of 
Agriculture, Fisheries and Food??. 


1 This provision states that charges to which the Harbours Act 1964, s. 31, applies are subject to 
the subsequent provisions of the Act: see s. 31 (1). For the meaning of “ship, passenger and 
goods dues”, see para. 421, note 6, ante, and for the meaning of “charges” generally, see para. 
478, note 19, ante. 
For the meaning of “harbour authority”, see para. 408, note 1, ante. 
For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 
For the meaning of “improving, maintaining or managing”, see para. 427, note 8, ante. 
As to the National Ports Council, see paras. 439 et seq., ante. 
See the Harbours Act 1964, s. 31 (1), (2). Section 31 (2) is expressed to be subject to s. 31 
(10)—(12) (see notes 24, 30, infra) and to the provisions of ss. 32-34 (see paras. 497-499, post). 
7 bids EA) (Gy 
8 Ibid., s. 31 (2) (ii). 
9 Ibid., s. 31 (2) (ili). For the meaning of “ship”, see para. 421, note 8, ante, and for the meaning 
of “goods”, see para. 421, note 18, ante. 
10 Ibid., s. 31 (2) (iv). 
11 As to the service of documents, see para. 487, ante. 
12 Ifa form of notice is specified, the notice must be in that form: Harbours Act 1964, s. 31 (3). 
Bids s2313): i 
i4 o. uE) a) 
15 As to the reckoning of periods, see para. 423, note 13, ante; and see para. 498, note 13, post. 
16 Harbours Act 1964, s. 31 (3) (b). 
17 This duty is expressed to be subject to ibid., s. 31 (5): see infra. 
18 Le. such person or body as is mentioned in ibid., s. 31 (3) (b). 
19 Ibid., s. 31 (4). 
20 As to inquiries, see para. $50, post. 
21 See the Harbours Act 1964, s. 31 (4). 
22 l.e. made as mentioned in ibid., s. 31 (4). For the meaning of “writing”, see para. 441, note 1, 
ante. 
23 Bid., s. 31 (6) 
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24 Ibid., s. 31 (5). Where effect to s. 31 (3)—(5) is in course of being given in consequence of the 
lodging with the council of an objection to a charge and a further objection to that charge is 
lodged with the council, the provisions of s. 31 (3)-(6) do not have effect by virtue of the 
lodging of the further objection: s. 31 (11). 

25 Ie. after effect has been given to ibid., s. 31 (4). 

26 See ibid., s. 31 (6). 

27 See ibid., s. 31 (6) (a). Where by virtue of s. 31 a charge imposed at a harbour is approved, 
s. 31 (3)—(6) does not have effect by virtue of the lodging of a further objection to it during the 
period during which the approval is of effect: s. 31 (10). 

28 Le. on any of the grounds prescribed in ibid., s. 31 (2): see supra. 

29 Le. the objection the lodging of which gives rise to the proceedings. 

30 Harbours Act 1964, s. 31 (6) (b). Where by virtue of s. 31 a direction is given with respect to a 
charge imposed at a harbour, the provisions of s. 31 (3)-(6) do not have effect by virtue of the 
lodging of a further objection to the charge during the period during which the direction has 
effect or the lodging, during that period, of an objection to a charge that has come into 
existence by virtue of that direction: s. 31 (10). If it appears to the council that the White Fish 
Authority or the Herring Industry Board is or may be concerned with a charge, the council 
must not give effect to s. 31 (6) in relation to that charge without having consulted the 
authority or, as the case may be, the board: s. 31 (12). As to the authority and the board, see 
FISHERIES, vol. 18, paras. 867 et seq., 893 et seq. 

gi Mopal (7): 

32 Ibid., s. 31 (8). As to offences by corporations, see para. 477, note 10, ante. 

33 Le. forthwith after complying on any occasion with ibid., s. 31 (6). 

34 Ie. the objection the lodging of which gave rise to the proceedings that resulted in compliance 
on that occasion: ibid., s. 31 (9). 

35 Bid., S. 31 (9). 

36 Le. the provisions of ibid., s. 31 (1)—(12). 

37 Le. charges imposed under ibid., s. 29: see para. 494, ante. 

38 See ibid., s. 35. As to the modifications subject to which s. 31 has effect in relation to charges 
imposed by local lighthouse authorities, see s. 35 (a)-(g). For the meaning of “local lighthouse 
authority”, see para. 485, note 11, ante. 

39 See ibid., s. 31 (13). As to the functions of the Minister of Agriculture, Fisheries and Food, see 
para. 434, ante. As to the non-application of s. 31 to certain regulated charges at licensed 
aerodromes, see para. 493, note 13, ante. 


497. Minister’s power to revise charges. Where, in the case of a harbour! 
(other than a fishery harbour or a marine work?) which, in the exercise and 
performance of statutory powers and duties, a harbour authority? is engaged in 
improving, maintaining or managing*, the National Ports Council? is satisfied 
that all or any of the charges® imposed at the harbour by that authority ought to 
be revised, and that it is not possible to secure their revision by agreement’, the 
council may submit a scheme for revision to the Minister of Transport®. The 
scheme must be one for revising the charges that the council is satisfied ought to 
be revised; it must specify precisely and in detail the manner in which the 
revision is to be accomplished and must be accompanied by a statement of the 
reasons why the council is satisfied that those charges ought to be revised’. 
Where the council submits such a scheme to the minister, it must forthwith send 
to the appropriate harbour authority two copies of the scheme and two copies of 
the statement of reasons!©. One copy of each must be kept at the harbour office 
until the expiration of a prescribed period'!, during which the copies must be 
open during reasonable hours for inspection by any person without charge!?. 

As soon as may be after submitting a scheme!? to the minister, the council 
must publish, in such newspapers as the minister may require, a notice (1) stating 
that the scheme has been submitted to the minister, specifying the harbour to 
which it relates!4; (2) stating that a copy of the scheme and of the statement may 
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be seen at the harbour office at all reasonable hours!5; and (3) stating that any 
person having a substantial interest, or any body representative of persons who 
have such an interest, who desires to make representations to the minister should 
do so in writing!® before the expiration of the period specified in the notice?”. 
Where the proper notice has been duly published, then, so soon as practicable 
after the expiration of the period specified in the notice, the minister must 
proceed to consideration of the scheme, any representations made by the 
harbour authority concerned and any representations made by others!®. He must 
order an inquiry unless he is satisfied that he can properly proceed to a decision 
in the matter without one!®, and must then either confirm the scheme by 
order2°, with or without modifications, or reject it?!. 

- Where he confirms the scheme, the order must set out in a schedule the 
scheme confirmed by the order in the form in which it is confirmed and must 
specify a date for the coming into operation of the scheme and the close period?? 
in relation to the scheme”. During the close period the appropriate harbour 
authority must not demand or take at the harbour, in respect of a matter or 
thing in respect of which a charge is fixed by the scheme, a charge other than 
that so fixed?*. If a harbour authority fails to comply with this obligation, it is 
guilty of an offence and liable on summary conviction to a fine not exceeding 
Zoo. 

The provisions as to ship, passenger and goods dues imposed at a harbour 
described in this paragraph apply with modifications to charges imposed by local 
lighthouse authorities?®. 

The minister’s power to require the reduction of charges at harbours operated 
by a company which is making excessive profits is described elsewhere?’. 


For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

2 For the meaning of “fishery harbour”, see para. 401, text and notes 11—14, ante, and as to the 
meaning of “marine work”, see para. 421, note 10, ante. 

For the meaning of “harbour authority””, see para. 408, note 1, ante. 

For the meaning of this expression and for the meaning of “‘statutory powers” and “statutory 
duties”, see para. 427, notes 7, 8, ante. 

5 As to the National Ports Council, see paras. 439 et seq., ante. 

6 ILe. charges that constitute ship, passenger and goods dues (defined in para. 421, note 6, ante): 
Harbours Act 1964, s. 32 (1). 

7 Le. by agreement between the National Ports Council and the harbour authority. 

8 Harbours Act 1964, s. 32 (1). This provision, as originally enacted, referred to the minister, 
who was defined as the Minister of Transport: ss. 32 (1), 57 (1). As to this minister, see para. 
432, ante. 

o Moral. s. 3 (ii). 

ro Ibid., s. 32 (2). As to the service of documents, see para. 487, ante. 

11 Le. the period specified in the notice published with reference to the scheme in pursuance of 
ibid., s. 32 (3): see note 17, infra. As to the reckoning of periods, see para. 423, note 13, ante. 

Ta Mel. &. 32). 

13 Le. as soon as may be after submitting a scheme under ibid., s. 32 (1). 

14 Ibid., s. 32 (3) (a). 

15 Meal. E 32 ()) Co). 

16 For the meaning of “writing”, see para. 441, note 1, ante. 

17 Harbours Act 1964, s. 32 (3) (c). The period must be not less than forty-two days from the date 

of the publication or its first publication: s. 32 (3) (c). Where in the case of a scheme submitted 

under s. 32 (1) to the minister, written representations are duly made to him by any such 

person or body as is mentioned in s. 32 (3) (c), he must send copies of them to the council and 

to the harbour authority concerned and may not proceed to consideration of the scheme until 

such period for consideration of, and comment upon, the representations by the council and 

the authority as he thinks reasonable has elapsed: s. 32 (5). 


= 
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18 Ibid., s. 32 (4). This provision is expressed to be subject to s. 32 (5), as to which see note 17, 
supra. 

19 Ibid., s. 32 (4). As to inquiries, see para. 550, post. 

20 As to the making of orders under the Harbours Act 1964, sce para. 445, note 17, ante. 

21 Ibid., s. 32 (6). This provision is expressed to apply after effect has been given, in the case of a 
scheme submitted under s. 32, tos. 32 (4). Charges fixed by a scheme under s. 32 in the case of 
a harbour, except a harbour specified in the Transport Act 1962, Sch. 9, are deemed to have 
been imposed under the Harbours Act 1964, s. 26: s. 32 (8); see para. 492, ante. Forthwith after 
complying on any occasion with s. 32 (6), the minister must publish a notice stating what he 
has done under s. 32 (6) about the scheme: s. 32 (11). The notice must be published in the 
newspapers in which was published notice of the submission to him of the scheme the 
submission of which gave rise to the proceedings that resulted in the compliance on the 
occasion in question: s. 32 (11). 

22 Le. the period, which must not exceed twelve months, from the date for the coming into 
operation of the scheme: ibid., s. 32 (7). 

23 Ibid., s. 32 (7). Orders made under s. 32, being of local application only, are not noted in this 
work. 

24 Ibid., s. 32 (8) (i). During the close period, the provisions of s. 31 (3)—(6) (see para. 496, ante) 
do not, in the case of a charge fixed by the scheme, have effect by virtue of the lodging of an 
objection to it: s. 32 (8) (11). A harbour authority is not to be treated as having failed to comply 
with an obligation to which it is subject under s. 31 (7) (see para. 496, text and note 31, ante) if 
compliance with it would have prevented compliance with an obligation to which it was 
subject by virtue of s. 32 (8) (i): s. 32 (10). 

25 Ibid., s. 32 (9). As to offences by corporations, see para. 477, note 10, ante. 

26 See ibid., s. 35 (h)-(m). For the meaning of “local lighthouse authority””, see para. 485, note 
11, ante. As to the non-application of s. 32 to certain charges at licensed aerodromes, see para. 
493, note 13, ante. 

27 See para. 420, ante. 


498. Supplementary provisions as to charges. Where, at the time when a 
scheme for revising charges! imposed at a harbour? by a harbour authority? is 
submitted to the Minister of Transport*, effect is in course of being given to the 
statutory provisions as to objections?, the National Ports Council? must, when it 
submits the scheme to the minister, send with it a copy of the objection”. It must 
also send a copy of any representations with respect to it received by the council, 
and a report of any inquiry® completed with respect to 1t?. The operation of the 
statutory provisions as to objections is then suspended?°. 

Where, after a scheme for revising charges imposed at a harbour by a harbour 
authority has been submitted to the minister, but before he has proceeded to a 
decision in the matter, there is lodged with the council an objection"! to a charge 
imposed at that harbour by that harbour authority, the council must im- 
mediately send a copy of the objection to the minister and the operation of the 
statutory provisions in relation to the objection!? is suspended??. 

Where the operation of the statutory provisions has been suspended!%*, or 
where!5 the minister has not proceeded to a decision on the scheme by the time 
he receives the objection, he may, if satisfied that the objection does not relate to 
a charge subject to revision by the scheme and that the scheme ought not to be 
modified as respects the charge to which the objection relates, direct that the 
suspension is to cease to have effect as from a specified date!®. If he does not give 
such a direction, he must, before he proceeds to a decision, consider the 
objection and, where applicable, any representations and comments on it that 
were sent with the scheme and a report of any inquiry sent with it17. If satisfied 
that the objection relates to a charge subject to revision by the scheme or that the 
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scheme ought to be modified as respects the charge to which the objection 
relates, he must make in the scheme, if he decides to confirm it, such provision 
in relation to the charge as he thinks fit!8. Alternatively, if he is not so satisfied 
or if he rejects the scheme, he must direct that the suspension is to cease to have 
effect as from a specified date!?. Where the operation of the statutory provisions 
as to objections has been suspended in a case where an objection is lodged with 
the council before the minister has proceeded to a decision?°, but by the time the 
minister receives the objection he has proceeded to a decision, the statutory 
provisions have no further effect in relation to the objection if he confirms the 
scheme and the scheme fixes the charge to which the objection relates?!. 
However, if he rejects the scheme, or if he confirms it but it does not fix the 
charge, the suspension ceases to have effect as from such date as he directs??. 

The provisions as to charges imposed by a harbour authority at a harbour 
described in this paragraph apply to statutory charges imposed by a local 
lighthouse authority?3. 


1 Le. a scheme for revising charges submitted under the Harbours Act 1964, s. 32: see para. 497, 

ante. 

2 For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

3 For the meaning of “harbour authority”, see para. 408, note 1, ante. 

4 This provision, as originally enacted, referred to the minister, who was defined as the Minister 

of Transport: see the Harbours Act 1964, ss. 34 (1), 57 (1). As to this minister, see para. 432, 

ante. 

Le. where effect is in course of being given to ibid., s. 31 (3)—(5), in consequence of the lodging 

with the National Ports Council of an objection to a charge imposed at the harbour by the 

harbour authority. 
6 As to the National Ports Council, see paras. 439 et seq., ante. 
7 Harbours Act 1964, s. 34 (1). 
8 As to inquiries in this context, see para. 497, text and note 19, ante, and para. $50, post. 
9 Harbours Act 1964, s. 34 (1). 

10 Ibid., s. 34 (1). Thus the operation of ibid., s. 31 (3)—(6) (see para. 496, ante), is suspended: s. 34 
(1). Where at the time when an objection is sent to the minister under s. 34 (1) an inquiry with 
respect to the objection is in course of being held, the inquiry must be continued, 
notwithstanding the suspension of the operation of s. 31 (3)—(6), and after its completion the 
council must send a report of it to the minister: s. 34 (3). 

11 Le. an objection which apart from ibid., s. 34 (2), would cause s. 31 (3)—(6) to have effect. 

12 Le. the operation in relation to the objection of ibid., s. 31 (3)—(6). 

13 Ibid., s. 34 (2). When s. 31 (3)-(6) subsequently «comes into effect, time falling within a period 
of suspension under s. 34 is disregarded in ascertaining the period specified in a notice under 
s. 31 (3) (b): s. 34 (9). 

14 Ie. where, in relation to an objection, the operation of ibid., s. 31 (3)-(6) is suspended in a case 
falling within s. 34 (1). 

15 Le. in a case falling within ibid., s. 34 (2). 

16 Ibid., s. 34 (4) (a). 

17 Ibid., s. 34 (4) (b). 

18 Ibid., s. 34 (4) (b) (1), which is expressed to be subject to s. 34 (4) (b) (ii): see infra. The minister 
must not under s. 34 (4) (b) (i) make in a scheme provision in relation to the charge to which 
an objection relates without causing an inquiry to be held with respect to the objection unless 
(1) in the case of an objection sent to him under s. 34 (1), he has received a report of any 
inquiry held under s. 31 in relation to the objection (s. 34 (s) (a) (i)), or he is satisfied for any 
other reason that he can properly proceed to a decision in the matter without causing an 
inquiry to be held (s. 34 (5) (a) (11)); (2) in the case of an objection sent to him under s. 34 (2), 
the objection was received by him after the expiration of the period specified in relation to the 
scheme under s. 32 (3) (c) (see para. 497, ante) (s. 34 (5) (b) (i), or he is satisfied that he can 
properly proceed to a decision in the matter without causing an inquiry to be held (s. 34 (5) (b) 
(ii)). Where the minister makes provision in a scheme in pursuance of s. 34 (4) (b) (i), he must 
give written notice to the objector that he has done so and must include a statement of that fact 
in the notice published in pursuance of s. 32 (11) (see para. 497, note 21, ante), and s. 31 (3)—(6) 
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has no further effect in relation to the objection in question: s. 34 (7). As to the service of 
notices, see para. 487, ante. 

19 Ibid., s. 34 (4) (b) (11). 

20 Le, where the operation of ibid., s. 31 (3)—(6) is suspended in a case falling within s. 34 (2). 

21 See ibid., s. 34 (6) (a). 

22 See ibid., s. 34 (6) (b). 

23 See po s. 35 (n). For the meaning of “local lighthouse authority”, see para. 485, note 11, 
ante. 


499. Revision of ship, passenger and goods dues at fishery harbours. The 
Minister of Agriculture, Fisheries and Food! has power to revise charges which 
constitute ship, passenger and goods dues? imposed at a fishery harbour? which, 
in the exercise and performance of statutory powers and duties‘, a harbour 
authority” is engaged in improving, maintaining or managingó. 

The power arises where the minister is satisfied that, as regards such charges 
imposed at the harbour by the authority, all or any of them ought to be revised 
and that it is not possible to secure their revision by agreement between him and 
the authority’. He may then make proposals for revising those that he is satisfied 
ought to be revised’, and must send to the authority two copies of the proposals 
together with two copies of a statement setting out his reasons® and, precisely 
and in detail, the manner in which the revision is to be accomplished®. One copy 
of the statement must be kept at the harbour office until the expiration of a 
specified period!” during which it must be open during reasonable hours for 
inspection by any person without charge!!. 

As soon as may be after sending copies of his proposals to a harbour authority, 
the minister must publish in such newspapers as he thinks proper a notice (1) 
stating that he has made the proposals and specifying the harbour to which they 
relate!?; (2) stating that a copy of the proposals and of the statement may be seen 
at the harbour office at all reasonable hours!%; (3) stating that any person having 
a substantial interest, or any body representative of persons who have such an 
interest, who desires to make representations to the minister in the matter must 
do so in writing!* before the expiration of the period specified in the notice, 
which must be not less than forty-two days from the date of the publication or 
first publication!>. Where written representations are duly made by any such 
person or body, the minister must send a copy of the representations to the 
harbour authority concerned!®. If no representation is duly made by any such 
person or body or is made by the harbour authority concerned, or if all 
representations so made are withdrawn, the minister, after the expiration of the 
specified period!’, may by order'® give effect to the revision that is the subject of 
the proposals!”. If representations are duly made and are not withdrawn within 
such period as he thinks reasonable, the minister must proceed to consider them 
and any comments made by the harbour authority concerned upon such, if any, 
of the representations as are made by others?°. He must then order an inquiry?!, 
unless he is satisfied that he can properly proceed to a decision in the matter 
without one?2. Where effect has been given to these requirements? the 
minister, unless he decides to proceed no further in the matter, may by order 
give effect to the revision, with or without modifications?4. 

An order under these provisions> must specify the date for its coming into 
operation and a close period in relation to the order of not more than twelve 
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months from that date?5. During the close period the harbour authority engaged 
in improving, maintaining or managing the harbour must not demand or take at 
the harbour, in respect of a matter or thing in respect of which a charge is fixed 
by the order, a charge other than that so fixed?”. If a harbour authority fails to 
comply with this obligation, it is guilty of an offence and liable, on summary 
conviction, to a fine not exceeding £10078. 

An order declaring that a harbour has become or has ceased to be a fishery 
harbour2? may make such provision with respect to proceedings under the 
Harbours Act 1964 relating to charges at the harbour which are uncompleted 
when the order is made, and to the effect of any order or scheme made under 
that Act with respect to any such charges, as the ministers making the order 
think requisite or expedient in view of the change of status of the harbour*®. 


1 As to the Minister of Agriculture, Fisheries and Food, and the devolution of his functions in 

relation to Wales, see para. 434, ante. 

2 For the meaning of “ship, passenger and goods dues”, see para. 421, note 6, ante. 

3 For the meaning of “fishery harbour”, see para. 401, text and notes 11—14, ante. 

4 For the meaning of “statutory powers” and “statutory duties”, see para. 427, note 7, ante. 

5 For the meaning of “harbour authority”, see para. 408, note 1, ante. 

6 Harbours Act 1964, s. 33 (1). As to the minister's power to require the reduction of charges at 

fishery harbours operated by a company under a provisional order, see para. 420, text and 

notes 4—7, ante. 

Ibid., s. 33 (1). 

I.e. the reasons why he is satisfied as to the matters mentioned in the text to note 7, supra: see 

loma. q 

9 See ibid., s. 33 (1). As to the service of documents, see para. 487, ante. 

10 Le. the period specified in the notice published under ibid., s. 33 (2): see infra. 

11 Ibid., s. 33 (1). Where, after the minister has sent copies of his proposals for revising charges 
under s. 33 (1) to a harbour authority but before he has proceeded to a decision in the matter, 
an objection to a charge imposed at the harbour by the harbour authority is lodged with him, 
being an objection which would otherwise cause s. 31 (3)-(6) (see para. 496, ante) to have 
effect, the operation of s. 31 (3)—(6) is suspended in relation to the objection and s. 34 (4)-(7) 
(see para. 498, ante) has effect with modifications: see s. 34 (8). 

12 Moa. 33 (2) O 

13 Ibid., s. 33 (2) (b). 

14 For the meaning of “‘writing’’, see para. 441, note 1, ante. 

15 Harbours Act 1964, s. 33 (2) (c). As to the reckoning of periods, see para. 423, note 13, ante. 

16 ibid. s: 33 (3). 

17 Le. the period specified in the notice published under ibid., s. 33 (2). 

18 The power to make an order under this provision is exercisable by statutory instrument: ibid., 
s. 54 (1). 

19 Ibid., s. 33 (4). As to the publication of notice of making the order, see note 24, infra. 

20 Morel. 93 (6). 

21 As to inquiries, see para. $50, post. 

22 Harbours Act 1964, s. 33 (5). 

23 Le. where effect has been given to ibid., s. 33 (5). 

24 Ibid., s. 33 (6). Charges fixed by an order under s. 33 in the case of a harbour are deemed to 
have been imposed under s. 26 (see para. 492, ante): s. 33 (8). Forthwith after the making of an 
order under s. 33 (4) or (6) with reference to any proposals made under s. 33, or deciding to 
proceed no further in the matter of any proposals so made, the minister must publish, in the 
newspapers in which notice of the making of the proposals was published, notice stating, as the 
case may be, that he has made the order or that he has decided to proceed no further: s. 33 (11). 

25 Le. an order under ibid., s. 33 (4) or (6). 

26 Ibid., s. 33 (7). 

27 Ibid., s. 33 (8) (a). During the close period, s. 31 (3)-(6) (see para. 496, ante) does not have 

` effect, in the case of a charge fixed by the order, by virtue of the lodging of an objection to the 
charge: s. 33 (8) (b). 
28 Ibid., s. 33 (9). As to offences by corporations, see para. 477, note 10, ante. A harbour authority 
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is not treated as having failed to comply with an obligation to which it is subject by virtue of 
ibid., s. 31 (7), 1£ compliance with it would have prevented compliance with an obligation to 
which it is subject by virtue of s. 33 (8) (a): s. 33 (10). As to the non-application of s. 33 to 
certain charges at licensed aerodromes, see para. 493, note 13, ante. | 

29 Le. an order under the Sea Fish Industry Act 1951, s. 21 (8). The harbours in England and 
Wales which at the beginning of 1951 were fishery harbours are named in Sch. 4, and a 
harbour is not deemed to have become or to have ceased to be a fishery harbour since the 
beginning of that year for the purposes either of s. 21 or of the Fishery Harbours Act 1915 (see 
paras. 415-417, ante) until it is declared to have done so by an order under the Sea Fish 
Industry Act 1951, s. 21. As to orders under s. 21, see s. 21 (10)—(12). Orders under s. 21, being 
of local application only, are not noted in this work. 

30 Harbours Act 1964, s. 39 (4). 


500. Harbour charges imposed by nationalised boards etc. The general 
repeal of provisions limiting the discretion of certain harbour authorities as to 
charges! does not apply to the British Transport Docks Board, the British 
Railways Board or the National Freight Corporation?, nor does 1t apply to a 
person carrying on an inland waterway undertaking to which certain statutory 
provisions? apply*, nor to a person carrying on an undertaking all or any of the 
charges of which are, under the statutory provisions relating to the undertaking, 
subject to revision by the Minister of Transport and some other minister acting 
together®. 

However, the particular statutory provisions applicable to charges of the 
nationalised boards® have been repealed insofar as they limited the discretion of 
the boards as to the ship, passenger and merchandise dues chargeable by them at 
specified harbours’. Although the boards are exempted from the general 
statutory requirement that charges should be reasonable®, they are nevertheless, 
in most cases?, subject to the requirement to keep available a list of charges!® and 
their ship, passenger and goods dues!! are subject to the general right of 
objection!” and to the minister's power to revise them!%. In addition there is a 
requirement that charges other than ship, passenger and goods dues levied by the 
boards at specified harbours! must be such as may be reasonable?>. 


— 


Le. the repeal described in para. 492, ante. 

Harbours Act 1964, ss. 26 (5) (a), 57 (1). See para. 425, note 5, and para. 492, note 2, ante. As 
to the British Transport Docks Board, see paras. 450-455, ante. 

3 Le. the provisions of the Transport Act 1962, s. 43, applied by virtue of s. 52 (2). 

4 Harbours Act 1964, s. 26 (5) (b). 

s Ibid., s. 26 (5) (c). See para. 492, note 2, ante. 

6 

7 


N 


Le. the provisions of the Transport Act 1962, s. 50 (1), Sch. 9. 
Harbours Act 1964, s. 28. The harbours are those specified in the Transport Act 1962, Sch. 9: 
Harbours Act 1964, s. 28. 
8 See ibid., s. 2713): 
9 Where the harbour in question is not specified in the Transport Act 1962, Sch. 9, this 
requirement does not apply to the British Transport Docks Board, the British Railways Board 
or the British Waterways Board: Harbours Act 1964, s. 30 (1) (b); Transport Act 1968, s. 156 
(2), Sch. 16, para. 8 (1). 
10 le. the requirements of the Harbours Act 1964, s. 30. 
11 For the meaning of “ship, passenger and goods dues”, see para. 421, note 6, ante. 
12 Le. the right of objection set out in the Harbours Act 1964, s. 31: see para. 496, ante. But see 
note Is, infra. 
13 Le. the power set out in ibid., s. 32: see para. 497, ante. 
14 Le. the harbours specified in the Transport Act 1962, Sch. 9. 
15 See ibid., Sch. 9, para. 5; Harbours Act 1964, s. 39 (3). As to this power, see para. 497, ante. 
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Charges fixed by a scheme under s. 32 are deemed, where the harbour is one specified in the 
Transport Act 1962, Sch. 9, to have been imposed under s. 43: see the Harbours Act 1964, 3 32 
(8) (b). However, the provisions of ss. 31, 32, do not apply to charges imposed by the British 
Transport Docks Board, the British Railways Board or the British Waterways Board at a 
harbour not so specified (s. 36 (a)); nor to charges imposed at a harbour owned or managed by 
a person carrying on an inland waterway undertaking to which the provisions of the Transport 
Act 1962, s. 43, apply by virtue of s. 52 (2) (Harbours Act 1964, s. 36 (b)); nor to charges 
imposed at a harbour owned or managed by a person carrying on an undertaking all or any of 
the charges of which are, under the statutory provisions relating to the undertaking, subject to 
revision by the minister and some other minister acting together (s. 36 (c)). 


501. Exemptions from charges. There is a statutory exemption! from rates? 
for any vessel? belonging to or in the service of Her Majesty*, or any member of 
the royal family, or in the service of the Customs and Excise?, the Corporation 
of the Trinity House of Deptford Strond® or the Commissioners of Northern 
Lights”, which uses the harbour, dock or pier and is not conveying goods for 
hire’. The exemption extends to any of the officers or persons employed in the 
service of the Admiralty!%, the Royal Air Force!!, the Secretary of State for 
Defence!” and the Customs and Excise or their baggage, any naval, victualling 
or ordnance stores or other stores or goods for the service of Her Majesty or 
which are her property, or any troops landed upon or delivered or disembarked 
from any quays of the harbour, dock or pier or their baggage!*?. Any vessel or 
goods under seizure by officers of the revenue are also exempted!**. All such 
vessels, officers and persons are entitled to have the free use of the harbour, dock 
or pier, without any charge or rate being made for its use!5. Any person 
claiming and taking the benefit of any such exemption without being entitled to 
it is guilty of an offence and liable on summary conviction to a fine not 
exceeding £ 50%, 

If any vessel for which the rates have been paid is obliged, from stress of 
weather or other sufficient cause, to return with the same cargo after leaving the 
harbour, dock or pier, the rates are not payable again in respect of the vessel!7. 


1 Le. an exemption contained in the Harbours, Docks and Piers Clauses Act 1847, s. 28. As to 
the necessity for incorporation of this Act in local legislation, see para. 405, text and notes 3, 4, 
and para. 407, text and notes 2—4, ante. 

2 For the meaning of “rates”, see para. 413, note 3, ante. 

3 For the meaning of “vessel”, see para. 413, note 5, ante. For the purposes of the Harbours, 
Docks and Piers Clauses Act 1847, s. 28 (and of ss. $2, 53, for which see para. $16, post), 
references in whatever terms to ships, vessels or boats or activities or places connected with 
them are extended to include hovercraft or activities or places connected with hovercraft: 
Hovercraft Act 1968, s. 1; Hovercraft (Application of Enactments) Order 1972, S.I. 1972 No. 
971, art. 4, Sch. 1, Part A. “Vessel” in the Harbours, Docks and Piers Clauses Act 1847, s. 28, is 
also deemed to include any aircraft designed to float or manoeuvre on water when on the 
surface of the water of a harbour: Transport Charges &c. (Miscellaneous Provisions) Act 1954, 
Sg 

4 As to the Crown, see CONSTITUTIONAL LAW, vol. 8, paras. 845 et seq. As to Her Majesty's 
vessels, see ROYAL FORCES. 

s This provision, as originally enacted, referred to the Customs or Excise. The Customs and 
Excise is now one service managed by the Commissioners of Customs and Excise: see CUSTOMS 
AND EXCISE, vol. 12, para. 592. 

6 As to the Trinity House, see SHIPPING. 

7 As to the Commissioners of Northern Lights, see SHIPPING. 

8 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 
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9 Harbours, Docks and Piers Clauses Act 1847, s. 28. For the meaning of “goods”, see para. 412, 
Thote 2 ante 

10 As to the Admiralty and its absorption into the Ministry of Defence, see CONSTITUTIONAL LAW, 
vol. 8, para. 1202, and ROYAL FORCES. 

11 The statutory exemption from rates was applied to the Royal Air Force by the Air Force 
(Application of Enactments) (No. 2) Order 1918, S.R. 8 O. 1918 No. 548. As to the Royal Air 
Force, see CONSTITUTIONAL LAW, vol. 8, paras. 973-977, and ROYAL FORCES. 

12 This provision, as originally enacted, referred to the Ordnance. As to the devolution of the 
functions of the Ordnance on the Secretary of State for Defence, see the Ministry of Supply 
Act 1939, s. 2 (3), Schedule, Part II, and CONSTITUTIONAL LAW, vol. 8, para. 1206. 

13 See the Harbours, Docks and Piers Clauses Act 1847, s. 28. Stone for government works has 
been held to be exempt under this provision: Weymouth Corpn v Nugent (1865) 6 B & S 22. 

14 Harbours, Docks and Piers Clauses Act 1847, s. 28. 

15 Ibid., s. 28. Similar exemptions are contained in the statutes of individual harbour authorities: 
see e.g. the Port of London Act 1968, s. 28. 

16 Harbours, Docks and Piers Clauses Act 1847, s. 28; Criminal Justice Act 1967, s. 92 (1), Sch. 3, 
Panel 

17 Harbours, Docks and Piers Clauses Act 1847, s. 29. Provisions which expressly provide for 
freedom from dues are excepted from the general repeal of provisions limiting the discretion of 
harbour authorities as to harbour charges: see para. 492, ante. 


(2) ASCERTAINMENT AND RECOVERY 
OF CHARGES 


502. Ascertainment of charges. The tonnage rate payable on British 
registered vessels! is ascertained according to the certified tonnage in the register 
of such vessels?. The tonnage of all other vessels is ascertained according to the 
rules for measuring the tonnage and burden of the merchant shipping? of the 
United Kingdom‘. There are various duties as to reporting and delivering 
accounts which enable the rates on vessels and cargoes to be ascertained>. In 
addition, the collector of ratesé may, either alone or with any other persons, 
enter any vessel within the limits of the harbour, dock or pier’ in order to 
ascertain the rates payable in respect of the vessel, or of any goods® in it?. If any 
difference arises between the collector of rates and the master*% of any vessel or 
the owner!! of any goods as to the weight or quantities of the goods in respect 
of which any rates are payable, the collector may order all the goods to be 
weighed or measured and, if necessary, may detain the vessel containing the 
goods until they have been weighed or measured??. 


1 As to the registration of British ships and as to certificates of registry, see the Merchant 
Shipping Act 1894, ss. 3, 14, and SHIPPING. For the meaning of “vessel”, see para. 413, note 5, 
ante. 

See the Harbours, Docks and Piers Clauses Act 1847, s. 27. This Act only applies where it is 

incorporated in local legislation: see para. 405, text and notes 3, 4, ante, and para. 407, text and 

notes 2—4, ante. As to its application to the legislation governing the nationalised boards, see 
para. 504, note $, post. 

3 As to the ascertainment and registration of the tonnage of British ships, see the Merchant 
Shipping Act 1894, ss. 5, 6, 11, 82; Merchant Shipping Act 1965, s. 1; Merchant Shipping Act 
1970, ss. 91, EOI (4); Merchant Shipping (Tonnage) Regulations 1967, S.I. 1967 No. 172 
(amended by S.I. 1967 No. 1093; S1. 1972 No. 656; S.I. 1975 No. $94; S.I. 1979 No. 1519; S-I. 
1980 No. 282); and SHIPPING. It seems that in the case of ships of certain foreign countries, the 
tonnage appearing in their registers or other national papers must be accepted by the harbour 
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authority as prima facie evidence of their tonnage: sec the Merchant Shipping Act 1894, s. 84; 
and The Franconia (1878) 3 PD 164, CA. 

4 See the Harbours, Docks and Piers Clauses Act 1847, s. 27. For the meaning of “the United 

Kingdom”, see para. 401, note 15, ante. 

5. See para. 504, post. 

6 “Collector of rates”? means the person appointed by the undertakers (defined in para. 407, note 
5, ante) to collect the rates (defined in para. 413, note 3, ante) authorised by the special Act, and 
includes his assistant: Harbours, Docks and Piers Clauses Act 1847, s. 3. 

For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 
For the meaning of “goods”, see para. 412, note 2, ante. 

. Harbours, Docks and Piers Clauses Act 1847, $. 34. 

“Master”, when used in relation to any vessel, means the person having the command or 
charge of the vessel for the time being: ibid., s. 3. 

11 “Owner”, in relation to goods, includes any consignor, consignee, shipper or agent for sale or 
custody of the goods, as well as their owner: ibid., s. 3. A vendor of coal who has contracted to 
deliver it on board a ship to be provided by the purchaser is not an owner: Ribble Navigation 
Co v Hargreaves (1856) 17 CB 385. 

12 Harbours, Docks and Piers Clauses Act 1847, s. 40. If goods weigh more than the amount 
stated, the weighing expenses must be paid to the undertakers, and if the goods weigh the same 
or less than stated, the undertakers must pay any expenses of weighing or detention: see s. 41. 
As to the appointment of meters and weighers, see para. 506, post. 
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503. Power to compound for charges. A harbour authority! may from time 
to time agree with the proprietors or masters? engaged in transporting 
passengers, or with any other persons using the harbour, dock or pier?, either for 
purposes of business or pleasure, for the payment in advance of a fixed sum as a 
composition, by the year or other shorter period, for the rates* payable by or in 
respect of those passengers or their luggage or by such other persons?. 


1 This provision, as enacted, refers to the undertakers. For the meaning of “the undertakers”, see 
para. 407, note 5, ante. 

2 For the meaning of “master”, see para. $02, note 10, ante. 

3 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

4 For the meaning of “rate”, see para. 413, note 3, ante. 

5 See the Harbours, Docks and Piers Clauses Act 1847, s- 32. This provision is subject to a 
proviso, now of doubtful effect in view of the Harbours Act 1964, s. 38 (1) (c) (see para. 492, 
note §, ante), prohibiting composition of rates partially in favour of any particular person: see 
the Harbours, Docks and Piers Clauses Act 1847, s. 32. As to the application of s. 32 to the 
harbours of the nationalised boards, see para. 504, note $, post. The Harbours, Docks and Piers 
Clauses Act 1847 only applies where it is incorporated in local legislation: see para. 405, text 
and notes 3, 4, ante, and para. 407, text and notes 2—4, ante. l 


504. Duties of masters and shippers. Within twenty-four hours after the 
arrival within the limits of the harbour, dock or pier! of any vessel? liable to 
rates3, the master* of the vessel must report the arrival to the harbour master5, 
and if he fails to do so he is liable to a penalty not exceeding £256. The master 
of every registered vessel” must, on demand, produce the certificate of registry 
of the vessel to the collector of rates®, and if he refuses or neglects to do so he is 
liable to a penalty not exceeding £ 50°. 

When any goods!% are intended to be unshipped within the limits of the 
harbour, dock or pier, the master of the vessel containing the goods must, 
within twelve hours after the arrival of the vessel within the limits of the 
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harbour, dock or pier, deliver to the collector of rates the name of the consignee 
of the goods, or any other person to whom they are to be delivered!!. If the 
whole cargo is intended to be unshipped, the master must deliver to the collector 
of rates a copy of the bill of lading or manifest of the cargo!?. If part only of the 
cargo is intended to be unshipped, the master must deliver the best account in 
writing!3 in his power of the kinds, weights and quantities of the goods intended 
to be unshipped!**. The master must also, if required to do so by the collector of 
rates, give him twelve hours’ notice of the time at which the cargo of the vessel, 
or any part of it, is intended to be unshipped!*. A master who fails to deliver or 
give any of these prescribed particulars of cargo or notice of unshipment!5, or 
who delivers or gives any false particulars or notice, is guilty of an offence and 
liable on summary conviction for every such offence to a penalty not exceeding 


£5016. 

Before any person ships any goods on board any vessel within the limits of the 
harbour, dock or pier, he must give to the collector of rates a true account, 
signed by him, of the kinds, quantities and weights of the goods*”. Every person 
who ships any goods in any such vessel without having given such accounts, or 
who gives or signs a false account of the goods, is guilty of an offence and liable 
on summary conviction to a penalty not exceeding £ 5018. 


For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 
For the meaning of “vessel”, see para. 413, note $, ante. 
For the meaning of “rate”, see para. 413, note 3, ante. 
For the meaning of “master”, see para. $02, note 10, ante. 
Harbours, Docks and Piers Clauses Act 1847, s. 35. As to the harbour master and his powers, 
see paras. $16 et seq., post. As to the Harbours, Docks and Piers Clauses Act 1847 and its 
incorporation with the special Act, see para. 405, text and notes 3, 4, ante, and para. 407, text 
and notes 2-4, ante. The provisions of ss. 27-29, 31—46, 48, as incorporated with or applied by 
any enactment relating to any of the harbours specified in the Transport Act 1962, Sch. 9, and 
the provisions of any similar enactment, are applied to the charges authorised under that Act as 
if they were rates payable under any such enactment: s. 50 (1), Sch. 9, para. 6 (2); Harbours Act 
1964, s. 39 (3). 
Harbours, Docks and Piers Clauses Act 1847, s. 35; Criminal Law Act 1977, s. 31 (5) (a), (6) 
(a), (9). As to the recovery of penalties, see para. $48, post. 
7 As to the registration of British ships, and as to certificates of registry, see the Merchant 
Shipping Act 1894, ss. 3, 14, and SHIPPING. 
8 Harbours, Docks and Piers Clauses Act 1847, s. 36. For the meaning of “collector of rates”, see 
para. 502, note 6, ante. 
9 Ibid., s 36; Criminal Law Act 1977, s- 31 (5) (a), (6) (b), (9). 
10 For the meaning of “goods”, see para. 412, note 2, ante. 
11 Harbours, Docks and Piers Clauses Act 1847, s. 37. As to the weighing or measuring of goods 
in case of dispute, see s. 40, and para. 502, ante. 
a Mol. E 7 
13 For the meaning of “writing”, see para. 441, note 1, ante. 
14 Harbours, Docks and Piers Clauses Act 1847, s. 37. 
15 Le. the particulars and notice prescribed by ibid., s. 37. 
16 Ibid., s. 38; Criminal Justice Act 1967, s. 92 (1), Sch. 3, Part I. 
17 Harbours, Docks and Piers Clauses Act 1847, s. 39. As to the duty to discharge the cargo, see 
para. 521, text and note 18, post. 
18 Ibid., s. 39; Criminal Justice Act 1967, s. 92 (1), Sch. 3, Part I. 
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505. Recovery of charges. The rates! payable to the undertakers? in respect of 
any goods? to be shipped within the limits of the harbour, dock or pier* must be 
paid before shipment?. In the case of goods to be unshipped, the rates must be 
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paid before the removal of the goods from the undertakers’ premises, and before 
the expiry of two months after unshipment®. 

If the master” of any vessel® or the owner? of any goods evades the payment 
of the rates payable to the undertakers in respect of the vessel or goods, or any 
part of them, he must pay to the undertakers three times the amount of the rates 
evaded!0. If the master of any vessel in respect of which any rate is payable to 
the undertakers refuses or neglects to pay it, or any part of it, the collector of 
rates!! may, with such assistance as he considers necessary, go on board the vessel 
and demand the rates!2. On non-payment of the rates, or any part of them, he 
may of his own authority take, distrain or arrest the vessel and its tackle, apparel 
and furniture, and detain the items distrained or arrested until the rates are 
paid'3. If any of the rates remain unpaid for seven days after any distress or 
arrest, the collector of rates may order the appraisal of these items, by two or 
more sworn appraisers, and then order any of them to be sold!4. With the 
proceeds of sale he may satisfy the unpaid rates and the expenses!® and must 
remit the surplus, if any, to the master of the vessel on demand!*. 

If default is made in the payment of the rates payable in respect of goods, the 
collector of rates may of his own authority distrain or arrest the goods, and may 
enter, for that purpose, any vessel within the limits of the harbour, dock or pier 
with such assistance as he considers necessary!”. Alternatively, if the goods have 
been removed without payment of the rates, he may distrain or arrest any other 
goods within the limits of the harbour, dock or pier, or the premises of the 
undertakers, belonging to the person liable to pay those rates, and may sell the 
goods and pay the rates due to the undertakers out of the proceeds, rendering 
the surplus, if any, to the owner of the goods on demand!®. If any dispute arises 
concerning the amount of rates due, or charges occasioned by any distress or 
arrest, by virtue of the Harbours, Docks and Piers Clauses Act 1847 or the 
special Act!?, the person making the distress or arrest may detain the distrained 
or arrested goods until the amount of the rates due or of the charges are 
ascertained by a justice?°. The justice must determine the matter on application 
to him and award such costs as he thinks reasonable; if the costs are not paid on 
demand, they must be levied by distress or poinding and sale, and the justice 
must issue his warrant accordingly??. 

The collector?? or other proper officer?23 of Customs and Excise for the 
district?* may, with the consent of the Commissioners of Customs and Excise?5, 
refuse to receive any entry or give any certificate?°, discharge or clearance or to 
take any report inwards or outwards of any vessel liable to the payment of the 
rates imposed by the special Act, until the master of the vessel produces to the 
collector or officer a certificate that the rates payable in respect of the vessel and 
any goods imported or exported by the vessel have been paid?”. Alternatively 
the refusal by the collector or officer may continue, if there is any dispute as to 
the rates payable, until the collector or officer is satisfied that sufficient security 
has been given for the payment of the rates when ascertained, together with the 
expenses arising from their non-payment”. 


1 For the meaning of “rate”, see para. 413, note 3, ante. 

2 For the meaning of “the undertakers”, see para. 407, note 5, ante. 

3 For the meaning of “goods”, see para. 412, note 2, ante. 

4 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

s Harbours, Docks and Piers Clauses Act 1847, s. 42. This Act only applies when incorporated in 
local legislation: see para. 405, text and notes 3, 4, ante, and para. 407, text and notes 2-4, ante. 
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As to the application of ss. 42-48 to the harbours of the nationalised boards, see para. 504, note 
5, ante. The provisions of that Act are usually replaced by specific provisions in modern 
harbour legislation: see e.g. the Tees and Hartlepools Port Authority Act 1966, s. 74. As to the 
duty of shippers to give an account of goods to be shipped, see the Harbours, Docks and Piers 
Clauses Act 1847, s. 39, and para. 504, ante. 

Ibid., s. 42. As to the dutics of masters of vessels in respect of goods to be unshipped, see para. 
$04, ante. 

For the meaning of “master”, see para. 502, note 10, ante. 

For the meaning of “vessel”, see para. 413, note $, ante. 

For the meaning of “owner”, see para. 502, note 11, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 43. The amount payable under this provision is 
recoverable from the master or owner guilty of the evasion in the same manner as a penalty 
(see para. $48, post) or by action in any court of competent jurisdiction: s. 43. For a modern 
equivalent of s. 43, see the Medway Ports Authority Act 1973, s. 64. 


1 For the meaning of “collector of rates”, see para. 502, note 6, ante. 
2 Harbours, Docks and Piers Clauses Act 1847, s. 44. 


Ibid., s. 44. A harbour authority may exercise a statutory right to detain a vessel until rates are 
paid, notwithstanding the prior existence of a maritime lien in favour of the master and crew: 
The Emilie Millon [1905] 2 KB 817, CA. The harbour authority cannot claim priority for its 
rates if it abandons its right to detain, e.g. by beginning legal proceedings for their recovery: 
The Charger [1966] 3 All ER 117. See also The Queen of the South [1968] P 449, [1968] 1 All 
ER 1163. However, the undertakers have a statutory right to recover rates by proceedings in 
any court of competent jurisdiction, and this is expressed to be without prejudice to any other 
remedy: see the General Pier and Harbour Act 1861 Amendment Act 1862, s. 18. 

Harbours, Docks and Piers Clauses Act 1847, s. 44. 

I.e. the expenses of taking, keeping, appraising and selling the matters distrained or arrested: see 
ibid., s. 44. 

Ibid., s. 44. 

Ibid. s- 45: 

Ibid., s. 45. Before making any such distress or arrest, the collector of rates must pay all duties 
payable to Her Majesty on the distrained or arrested goods and may retain out of the proceeds 
of the sale of the goods the amount of duties so paid: s. 45. 

For the meaning of “the special Act”, see para. 407, note 3, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 46. For the meaning of “justice”, see para. 409, 
note 5, ante. 

Ibid., s. 46. “Poinding” is a form of distress under Scots law. 

This provision, as originally enacted, referred to the Collector of Customs, which is now to be 
construed as the Collector of Customs and Excise: see CUSTOMS AND EXCISE, vol. 12, para. 601. 
As to the proper officers, see CUSTOMS AND EXCISE, vol. 12, para. 601. 

Le. the district within which the harbour, dock or pier is situated: see the Harbours, Docks and 
Piers Clauses Act 1847, s. 48. 

This provision, as originally enacted, referred to the Commissioners of Her Majesty’s Customs, 
which is to be construed as a reference to the Commissioners of Customs and Excise: see the 
Customs and Excise Management Act 1979, s. 177 (1), Sch. 4, para. 1, and CUSTOMS AND 
EXCISE, vol. 12, para. 592. 

The Harbours, Docks and Piers Clauses Act 1847 uses the now obsolete term ““cocquet”. 

Ibid., s. 48. For a modern example of an equivalent provision, see the Medway Ports Authority 
Act 1973, $. 62. 

Harbours, Docks and Piers Clauses Act 1847, s. 48. 


506. Appointment of meters and weighers. Where under the special Act! 
the undertakers? are authorised to appoint meters and weighers?, they may 
appoint and license a sufficient number of persons to be meters and weighers 
within the limits of the harbour, dock and pier*. The undertakers may remove 
them at their pleasure, make regulations for their administration, and fix 
reasonable rates or other remuneration to be paid to them for weighing and 
measuring goods?. When a sufficient number of meters and weighers have been 
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duly appointed® by the undertakers, the master” of any vessel®, or the owner? of 
any goods! shipped, unshipped or delivered within or upon the harbour, dock 
or pier, may not employ any person to weigh or measure the goods except a 
weigher or meter licensed by the undertakers or appointed by the Commis- 
sioners of Customs and Excise!!. In such a case, if any person other than a duly 
licensed or appointed meter or weigher measures any such goods, both he and 
his employer are guilty of an offence and liable for every such offence to a 
penalty not exceeding £25, and the weighing or measurement is illegal??. 


1 For the meaning of “the special Act”, see para. 407, note 3, ante. 

2 For the meaning of “the undertakers”, see para. 407, note s, ante. 

3 Asto the general power of harbour authorities to appoint officers, see para. $28, post. As to the 

weighing and measuring of goods, see para. 502, ante. 

4 Harbours, Docks and Piers Clauses Act 1847, s. 81. For the meaning of “‘the harbour, dock or 

pier’, see para. 407, note 6, ante. This Act only applies where it is incorporated in local 

legislation: see para. 405, text and notes 3, 4, and para. 407, text and notes 2-4, ante. The 
authority has no exclusive right to provide weighing machines: Port of London Authority v Cairn 

Line of Steamships Ltd [1913] 1 KB 497. 

Harbours, Docks and Piers Clauses Act 1847, s. 81. 

I.e. under the powers of the Harbours, Docks and Piers Clauses Act 1847 and the special Act: 

see the Harbours, Docks and Piers Clauses Act 1847, s. 82. 

7 For the meaning of “master”, see para. $02, note 10, ante. 
8 For the meaning of “vessel”, see para. 413, note 5, ante. 
9 For the meaning of “owner”, see para. 502, note 11, ante. 

10 For the meaning of “goods”, see para. 412, note 2, ante. 

11 Harbours, Docks and Piers Clauses Act 1847, s. 82. This provision, as originally enacted, refers 
to the Commissioners of Her Majesty’s Customs, which is to be construed as a reference to the 
Commissioners of Customs and Excise: see para. 505, note 25, ante. The authority may exempt 
persons from the obligation to employ meters and weighers: Whiting v Carpenter (1871) 24 LT 
576. Where under a charterparty goods are to be taken from alongside at the charterer’s 
expense, and the goods have to be measured, the shipowner is liable for the expense if the 
metage takes place on board and the charterer is liable if the metage is performed ashore: 
Woodham v Peterson (1871) 1 Asp MLC 93. 

12 Harbours, Docks and Piers Clauses Act 1847, s. 82; Criminal Law Act 1977, s. 31 (5) (a), (6) 
(a), (9). As to the recovery of penalties, see para. 548, post. 
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7. MANAGEMENT AND REGULATION 
(1) BYELAWS, CONDITIONS AND REGULATIONS 


507. Conditions and regulations generally. A harbour authority! has power 
to make the use of services and facilities provided by it at a harbour? which, in 
the exercise and performance of statutory powers and duties?, it is engaged in 
improving, maintaining or managing‘ subject to such terms and conditions? as it 
thinks fit. However, this power does not apply to charges? as to which the 
authority’s discretion is limited by a statutory provision’, whether by specifying 
or providing for specifying charges to be made, or fixing or providing for fixing 
charges, or otherwise”. In addition, harbour authorities have statutory powers to 
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make byelaws!% and to apply for control of movement orders!!. Regulations 
may be made in relation to dockyard ports!?. Harbour masters have power to 
give directions! and harbour authorities frequently incorporate in their special 
Acts powers to regulate shipping movements by general and special directions'*. 


1 “Harbour authority”’ in this provision has the same meaning as in the Harbours Act 1964, s. 26 
(see para. 492, note 2, ante): s. 40 (2). 

For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

For the meaning of “statutory powers” and “statutory duties”, see para. 427, note 7, ante. 

For the meaning of “improving, maintaining or managing”, see para. 427, note 8, ante. 
Conditions imposed must be reasonable and related to the objects of the Act: see Pyx Granite 
Co Ltd v Ministry of Housing and Local Government [1958] 1 QB 554, [1958] 1 All ER 625, CA; 
revsd. on another point [1960] AC 260, [1959] 3 All ER 1, HL; and ADMINISTRATIVE LAW, vol. 

I, para. 63. ‘ 

6 Harbours Act 1964, s. 40 (1). Although this provision does not apply to the nationalised boards 
(see ss. 26 ($) (a), 40 (2), and para. 492, note 2, ante), a similar statutory provision applies to 
them: see the Transport Act 1962, s. 43 (3). 

7 For the meaning of “charges”, see para. 478, note 19, ante. As to charges generally, see paras. 
492 et seq., ante. 

8 For the meaning of “statutory provision”, see para. 478, note 9, ante. 

9 Harbours Act 1964, s. 40 (1). 

to As to byelaws, see paras. 508, 509, post. 

11 As to control of movement orders, see paras. $11 et seq., post. 

12 As to regulations for dockyard ports, see para. 510, post. 

13 As to the powers of harbour masters, see paras. 516 et seq., post. 

14 See e.g. the Port of London Act 1968, ss. 111, 112. The Port of London Authority also has 
power to give directions in respect of vessels at the docks: see s. 113. 
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508. General power of harbour authority to make byelaws. There is a 
statutory power! for undertakers? to make, repeal or alter byelaws?. Byelaws 
may be made from time to time and for all or any of the following purposes as 
the undertakers think fit: 


(1) for regulating the use of the harbour, dock or pier’; 

(2) for regulating the exercise of the powers vested in the harbour master”; 

(3) for regulating the admission of vessels® into or near the harbour, dock or 
pier’, and their removal out of and from it, and for their good order and 
government while within the harbour or dock, or at or near the pier®; 

(4) for regulating the shipping and unshipping, landing, warehousing, 
stowing, depositing and removing of all goods? within the limits!° of the 
harbour, dock or pier and the undertakers’ premises; 

(s) for regulating, with the consent of the Commissioners of Customs and 
Excise!!, the hours during which the gates or entrances or outlets to the 
harbour, dock or pier are to be open; 

(6) for regulating the duties and conduct of all persons!? who are employed 
in the harbour, dock or pier and the undertakers’ premises; 

(7) for regulating the use of fires!3 and lights!* within the harbour, dock or 
pier and the premises belonging to it, and in any vessel in the harbour or 
dock, or at or near the pier, or within the prescribed limits, if any; 

(8) for preventing damage or injury to any vessel or goods within the 
harbour or dock, or at or near the pier, or on the undertakers’ premises; 

(9) for regulating the use of the cranes*5, weighing machines, weights and 
measures!® belonging to the undertakers, and the duties and conduct of 
weighers and meters!” employed by them; 
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(10) for regulating the duties and conduct of the porters and carriers 
employed on the undertakers’ premises and fixing the rates!® to be paid 
to them for carrying any goods, articles or things from or to the 
premises!?. 


The undertakers may impose by the byelaws such reasonable penalties as they 
think fit, not exceeding a fine of £50 for every breach?. 

Every harbour authority is required to make byelaws for regulating the 
conveying, loading and unloading of explosives within the harbour?!, and as to 
the loading and carrying within the harbour of petroleum spirit”. The 
maximum penalty for breach of such byelaws is £100 for each offence??. 

The power to make byelaws for the enforcement of a scheme established by a 
control of movement order is described elsewhere?*. 


1 Le. a power conferred by the Harbours, Docks and Piers Clauses Act 1847. This Act only 
applies where it is incorporated in local legislation: see para. 405, text and notes 3, 4, and para. 
407, text and notes 2-4, ante. 

2 For the meaning of “the undertakers”, see para. 407, note $, ante. 

3 See the Harbours, Docks and Piers Clauses Act 1847, s. 83. As to the procedure for making 
such byelaws, see para. 509, post. The byelaws must not be repugnant to the laws of that part 
of the United Kingdom (defined in para. 401, note 15, ante) where they are to have effect, and 
must not be repugnant to the Harbours, Docks and Piers Clauses Act 1847 or the special Act 
(defined in para. 407, note 3, ante): s. 83 proviso. Byelaws must also be reasonable: see 
CORPORATIONS, vol. 9, para. 1285. A trade association may not dispute the validity of byelaws 
as agent for its members; persons suing as individuals and not through the Attorney General as 
representing the public must, when contesting the validity of byelaws, prove special damage to 
enable them to recover damages: London Association of Shipowners and Brokers v London and India 
Docks Joint Committee [1892] 3 Ch 242, CA. 

4 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

s As to the harbour master and his powers, see paras. 516 et seq., post. 

6 For the meaning of “vessel”, see para. 413, note s, ante. 

7 Admission to the harbour may also be regulated by a control of movement order: see paras. 
$11 et seq., post. 

8 The International Regulations for preventing Collisions at Sea 1972 apply to all vessels upon 
the high seas and in all waters connected with the high seas which are navigable by sea-going 
vessels: see the Collision Regulations and Distress Signals Order 1977, S.I. 1977 No. 982, art. 2 
(1), Sch. 1, Part A, r. 1 (a). As to the regulations, see the Convention on the International 
Regulations for preventing Collisions at Sea (London, 20th October 1972; TS 77 (1977); 
Cmnd. 6962), and SHIPPING. However, nothing in the regulations interferes with the operation 
of special rules made by an appropriate authority for roadsteads, harbours, rivers, lakes or 
inland waterways connected with the high seas and navigable by sea-going vessels, although 
such rules are to conform as closely as possible to the regulations: see the Collision Regulations 
and Distress Signals Order 1977, Sch. 1, Part A, r. 1 (b). See also the Merchant Shipping Act 
1894, S. 421, and SHIPPING. As to the power to make byelaws for the enforcement of control of 
movement orders, see para. $15, text and notes 1~7, post. 

9 For the meaning of “goods”, see para. 412, note 2, ante. Byelaws prohibiting persons dealing 
in marine stores are in excess of the powers conferred by the Harbours, Docks and Piers 
Clauses Act 1847, s. 83: Chamberlain v Conway (1888) 53 JP 214, DC. Byelaws have been held 
to be invalid which prohibited the removal of fish by motor vehicle and not by the 
undertakers’ railway (London and North Eastern Rly Co v British Trawlers’ Federation Ltd [1934] 
AC 279, HL) and which prohibited persons acting as “lumpers'”” on board vessels without the 
permission of the harbour authority (Dick v Badart (1883) 10 QBD 387). 

10 As to harbour limits, see para. 402, text and notes 4, $, ante. 

11 This provision, as originally enacted, referred to the Commissioners of Her Majesty’s Customs, 
which is construed as a reference to the Commissioners of Customs and Excise: see the 
Customs and Excise Management Act 1979, s. 177 (1), Sch. 4, para. 1, and CUSTOMS AND 
EXCISE, vol. 12, para. $92. 

12 This provision applies to all persons, including the undertakers’ employees, except officers of 
the Customs and Excise: Harbours, Docks and Piers Clauses Act 1847, s. 83. 
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13 There are statutory provisions in respect of combustible matter, with penalties for breach: see 
para. $22, post. 

14 The Collision Regulations and Distress Signals Order 1977 contains detailed regulations as to 
lights on vessels: see Sch. 1, Part C. As to the applicability of these regulations to harbours, and 
the relationship between the regulations and local byelaws, see note 8, supra. 

1§ As to cranes, see para. $29, post. 

16 As to the weighing of goods, see para. 502, ante. As to their discharge and removal, see para. 
$21, post. 

17 As to the appointment of weighers and meters, see para. 506, ante. 

18 For the meaning of “rate”, see para. 413, note 3, ante. 

19 Harbours, Docks and Piers Clauses Act 1847, s. 83. The power to make byelaws conferred by 
s. 83 has been applied with modifications to harbours operated by the British Railways Board: 
see the British Railways (No. 2) Act 1975, s. 17. Many harbour authorities have express 
statutory powers to make byelaws, either in addition to or in substitution for those conferred 
by the Harbours, Docks and Piers Clauses Act 1847, s. 83: see e.g. the Dover Harbour 
Consolidation Act 1954, ss. 3 (2), 43 (2), and the Port of London Act 1968, ss. 161—170. 
Byelaws of harbour authorities, being of local application only, are not noted in this work. 

20 See the Harbours, Docks and Piers Clauses Act 1847, s. 84; Criminal Justice Act 1967, s. 92, 

Sch. 3, Part IL. As to the recovery of penalties, see para. 548, post. Where local harbour 

legislation incorporates the byelaw-making procedural provisions applicable to local authorities 

(see e.g. the Medway Ports Authority Act 1973, s. 81), the maximum fine is as fixed by the 

local legislation (see e.g. s. 81 (2)) or, if no sum is fixed, £20, and £5 per day, or a sum fixed, 

for continuing breach: see the Local Government Act 1972, s. 237, and LOCAL GOVERNMENT, 

vol. 28, para. 1338. 

See the Explosives Act 1875, ss. 34, 36, 39, 40, and EXPLOSIVES, vol. 18, paras. 89, 95. As to the 

enforcement powers of harbour masters, see EXPLOSIVES, vol. 18, para. 90. 

22 See the Petroleum (Consolidation) Act 1928, s. 7 (1), and PUBLIC HEALTH. As to the 
enforcement powers of harbour masters, see s. 7 (5). 

23 See the Explosives Act 1875, ss. 34, 39; Petroleum (Consolidation) Act 1928, s. 7 (6); Criminal 
Justice Act 1967, s. 92 (2), Sch. 3, Part II. 

24 See para. SIS, post. 
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509. Procedure for making byelaws. Byelaws! must be in writing? and 
sealed with the undertakers’ common seal. No byelaws made under the 
authority of the Harbours, Docks and Piers Clauses Act 18474 or the special 
Act5, except those relating solely to the undertakers or their officers or servants, 
come into force until confirmed in the prescribed® manner’. If no manner of 
confirmation is prescribed, the byelaws do not come into force until they are 
allowed by a judge of one of the superior courts®. The byelaws may not be 
confirmed unless notice of intention to apply for confirmation has been given, at 
least one month before the hearing of the application, in one or more 
newspapers of the county in which the harbour, dock or pier’, or its principal 
office, is situated!°. Any person desiring to object to any byelaw may be heard 
by himself or by his counsel, solicitor or agent if he gives notice of the nature of 
his objection ten days before the hearing of the application!®. However, not 
more than one objecting party may be heard on the same matter of objection!®. 
For at least one month before any application for confirmation, a copy of the 
proposed byelaws must be kept at the undertakers’ principal office, where it may 
be inspected at all reasonable times by any person, free of charge!!. 

When confirmed, the byelaws must be published in the prescribed manner!?. 
If no manner of publication is prescribed, they must be printed and the 
undertakers’ clerk must deliver a printed copy to every person who applies for 
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it, free of charge, and a copy must be painted or placed on boards and put in a 
conspicuous part of the undertakers’ office and also on a conspicuous part of the 
harbour, dock or pier and be open to inspection without charge’. If the clerk 
does not permit them to be inspected at all reasonable times, he is guilty of an 
offence and liable for each offence to a penalty not exceeding £25!*. All byelaws 
duly made and confirmed!” are, when published and put up, binding upon and 
to be observed by all persons'®. 

The production of a written or printed copy of byelaws requiring con- 
firmation by a judge of the superior courts, authenticated by his signature, and a 
written or printed copy of byelaws not requiring such confirmation, authenti- 
cated by the undertakers’ common seal, is evidence of the existence and due 
making of the byelaws in all cases of prosecution under the byelaws without 
proof of the judge’s signature or the undertakers’ sealt7. Proof that a board 
containing a copy of the byelaws was duly put up and continued and, if 
displaced or damaged, replaced or restored as soon as conveniently may be is 
sufficient to prove publication'®. The presumption of publication is rebuttable 
upon proof by the person complained against that the painted board did not 
contain a copy of the byelaws or that it was not duly put up or continued!9. 
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As to the power to make byelaws under the Harbours, Docks and Piers Clauses Act 1847, see 

para. $08, ante. l 

2 For the meaning of “writing”, see para. 441, note I, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 83. If the undertakers are not a body corporate, 

the byelaws must be signed by the undertakers, or any two of them: s. 83. 

4 The Harbours, Docks and Piers Clauses Act 1847 only applies where it is incorporated in local 

legislation: see para. 405, text and notes 3, 4, and para. 407, text and notes 2-4, ante. In practice 

modern harbour legislation incorporates the byelaw-making procedure laid down for local 
authorities, in lieu of that contained in ss. 85-90 (see infra): see e.g. the Medway Ports 

Authority Act 1973, s. 81. As to local authority byelaw-making procedure and evidence, see 

the Local Government Act 1972, ss. 236, 238, and LOCAL GOVERNMENT, vol. 28, paras. 1333, 

1334, 1337. 

For the meaning of “the special Act”, see para. 407, note 3, ante. 

For the meaning of “prescribed”, see para. 410, note 3, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 85. Regulations as to the berthing of ships etc. 

which are not confirmed as byelaws are not binding except upon those who agree to be bound 

by them: London Association of Shipowners and Brokers v London and India Docks Joint Committee 

[189213 Ch 242, GA. 

Harbours, Docks and Piers Clauses Act 1847, s. 85; Courts Act 1971, s. 56 (4), Sch. 11, Part IV. 

“Superior courts” means, unless there is something repugnant in the subject or context, Her 

Majesty's superior courts of record at Westminster: Harbours, Docks and Piers Clauses Act 

1847, S. 3. 

9 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

10 Harbours, Docks and Piers Clauses Act 1847, s. 86. 

11 Ibid., s. 87. A copy of the whole or any part of the proposed byelaws must be supplied by the 
undertakers to every person who applies, on payment of 24p for every hundred words to be 
copied: s. 87; Decimal Currency Act 1969, s. 10 Gi). 

2 Harbours, Docks and Piers Clauses Act 1847, s. 88. 

13 Ibid., s. 88. The boards, with the byelaws on them, must be renewed from time to time as 
occasion requires: s. 88. 

14 Ibid., s. 88; Criminal Law Act 1977, s. 31 (5) (a), (6) (a), (9). As to the recovery of penalties, see 
para. 548, post. 

15 Le. made and confirmed in accordance with the special Act and the Harbours, Docks and Piers 
Clauses Act 1847: s. 89. 

16 Ibid., s. 89. The byelaws so made, confirmed, published and put up may be acted upon by all 
persons: see s. 89. 

17 Ibid., s. go. If the undertakers are not incorporated, the authentication is by the signature of the 

undertakers, or any two of them: s. 90. 
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18 Ibid., s. 90. 
19 Ibid., s. 90. As to confirmation and proof of the byelaws of the Port of London Authority, see 
the Port of London Act 1968, ss. 168, 169. 


510. Regulations for dockyard ports. Her Majesty may by Order in Council 
make regulations in relation to any dockyard port! for all or any of the 
following purposes: (1) to prohibit the mooring or anchoring of vessels? so as to 
obstruct navigation into, in or out of the port; (2) to appropriate any space as a 
mooring place or anchoring ground for the exclusive use of Her Majesty’s 
vessels, but not so as to authorise any use of the space in such a manner as to 
obstruct navigation into, in or out of the port; (3) to prohibit or restrict the 
having of gunpowder, and the having or discharging of shotted or loaded guns, 
on board any vessel in any specified part of the port, and to regulate the loading 
and unloading of gunpowder in the port; (4) to restrict the use of fire and light, 
and the having of tar, oil or other combustible substances on board any vessel in 
any specified part of the port; (5) to prohibit the navigating of steam vessels at a 
greater than a specified speed in any specified part of the port; (6) to require the 
presence of at least one person at all hours of the day and night on board every 
vessel above a specified size moored, anchored or placed in any specified part of 
the port; (7) to prohibit or regulate the breaming? of vessels in any specified part 
of the port*. Regulations may also be made for such other purposes as seem 
necessary from time to time with a view to the proper protection of Her 
Majesty’s vessels, dockyards or property, or to the requirements of the Royal 
Navy?. Any such Order in Council may impose such reasonable penalties as 
seem fit, not exceeding £50 for any offences. 

Her Majesty may also by Order in Council, on the joint recommendation of 
the Secretary of State for Defence” and the Secretary of State for Trade®, make 
rules in relation to any dockyard port concerning the lights or signals to be 
carried or used and the steps to be taken for avoiding collision by Her Majesty’s 
vessels and other vessels navigating the waters of the port and its approaches?. 
The rules have the same effect in relation to Her Majesty’s vessels and other 
vessels navigating those waters as if the collision regulations!® applied to Her 
Majesty’s vessels as well as to other vessels!!. 

The Secretary of State must cause printed copies of every Order in Council 
made in relation to any dockyard port under these provisions to be provided and 
sold at a reasonable price fixed by the Secretary of State for Defence to all 
interested buyers!?. Every such Order in Council must be published in the 
London Gazette and must be made to take effect not sooner than thirty days 
from publication’. Every such Order in Council is binding on all persons’. 


1 For the meaning of “dockyard port”, see para. 401, text and notes 15, 16, ante. 

2 “Vessel”, includes ship, boat, lighter and craft of every kind, however propelled: Dockyard 
Ports Regulation Act 1865, s. 2. Seaplanes on the surface of the water are deemed to be vessels: 
Civil Aviation Act 1949, s. $2 (2). Any reference to vessels includes a reference to hovercraft: 
Hovercraft Act 1968, s. 3, Schedule. 

3 “Breaming” means burning tar, grease etc. from a vessel's bottom, when in dry dock, or on a 
gridiron, slipway etc.: Paasch's Dictionary of Naval Terms (4th Edn) 577. 

4 Dockyard Ports Regulation Act 1865, s. 5. As to the Queen's harbour master and his powers, 
see para. 519, post. 

s Ibid., s. 5. Nothing in the Dockyard Ports Regulation Act 1865 affects any right of property, 
privilege or jurisdiction or any powers of conservancy held, possessed, enjoyed or exercised by 
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any body or person in, to, upon or over any part of a dockyard port or its shores and banks: 

do e 

Ibid., s. 6; Criminal Justice Act 1967, s. 92, Sch. 3, Part II. Penalties, expenses and sums of 

money made recoverable by the Dockyard Ports Regulation Act 1865 may be recovered by 

summary proceedings: s. 17. The sums recovered must be paid into the Consolidated Fund (as 
to which see CONSTITUTIONAL LAW, vol. 8, para. 1369): s. 18. If payment of any penalty, 

expenses or sum of money ordered by a magistrate to be paid by the master or owner of a 

vessel is not duly made, the magistrate, or any other magistrate having the same jurisdiction, 

may, in addition to any power of compelling payment, direct the unpaid amount to be levied 
by distress or poinding (a form of distress under Scots Law) and sale of the vessel, her tackle, 
furniture and apparel, or any part of them: s. 19. Summonses and other documents may be 
served by being left on board, for the person to be served, with the person in command or 
charge of the vessel: s. 20. For the purposes of jurisdiction, offences are deemed to have been 
committed either where they were actually committed or wherever the offender happens to 
be: s. 21. Magistrates have jurisdiction over vessels and persons on board them passing near the 

shore abutting on their district: s. 22. 

7 This provision, as originally enacted, refers to the Admiralty. The functions conferred on the 

Admiralty by the Dockyard Ports Regulation Act 1865 have been transferred to the Secretary 

of State charged with general responsibility for defence and references to the Admiralty have 

effect as references to the Secretary of State: Defence (Transfer of Functions) Act 1964, ss. 1 (1) 

(a), (2), 3 (2), (6). 

This provision, as originally enacted, refers to the Board of Trade. As to the devolution of the 

functions of the board on the Secretary of State for Trade, see para. 436, ante. 

9 Dockyard Ports Regulation Act 1865, s. 7. 

10 As to the collision regulations, see the Collision Regulations and Distress Signals Order 1977, 
S.I. 1977 No. 982; para. $08, note 8, ante; and SHIPPING. 

11 Dockyard Ports Regulation Act 1865, s. 7. Her Majesty’s ships are generally exempt from 

compliance with the collision regulations: see the Merchant Shipping Act 1894, s. 741; 

Merchant Shipping (Safety Convention) Act 1949, s. 37 (3). However, Her Majesty’s ships are 

subject to similar regulations under Queen’s Regulations and Admiralty Instructions. 

Dockyard Ports Regulation Act 1865, s. 8. 

13 Ibid., s. 9. A copy of the London Gazette containing the order is conclusive evidence of the 
due making and publication of the order, and every order is judicially noted without being 
specially pleaded: s. 9. The order must be laid before both Houses of Parliament within thirty 
days of being made or, if Parliament is not sitting, within thirty days of its next meeting: s. 26. 
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511. Control of movement orders. The Secretary of State for Trade! may 
make an order?, called a “control of movement order’, in relation to a 
harbour* which is being improved, maintained or managed by a harbour 
authority? in the exercise and performance of statutory powers and dutiesó or in 
relation to two or more adjacent harbours each of which is being so improved, 
maintained or managed, establishing a scheme for securing, so far as practicable, 
the safe and uninterrupted movement of ships” in the harbour or harbours, or in 
its or their approaches®. Such an order may not be made except upon the 
written application to the Secretary of State by the authority or authorities by 
whom the harbour or harbours concerned is or are being improved, maintained 
or managed”. The power to make such an order includes power by order to 
vary or revoke the order upon application being made to him by the harbour 
authority or authorities by whom the harbour or harbours are being improved, 
maintained or managed!°. The Secretary of State may not make an order!! 
which includes a provision authorising the compulsory acquisition of land unless 
1t also includes provision for the payment of compensation in respect of the 
acquisition!2, 

Where part of the area with respect to which the scheme established by a 


351 Management and Regulation Paras. 511, 512 


control of movement order relates coincides with part of a pilotage district!3, 
but no part of that area coincides with part of another such district, the order 
must be so framed as to secure, if practicable, that a person nominated by the 
pilotage authority!* for the district concerned is included among the members of 
the body by whom the scheme is to be administered". 


1 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see the Harbours Act 1964, ss. 20, 57 (1). As to the devolution of his functions 
relating to control of movement orders on the Secretary of State for Trade, see para. 432, text 
and notes 7—10, and para. 436, ante. 

2 The power to make orders under this provision is exercisable by statutory instrument subject 
to annulment in pursuance of a resolution of either House of Parliament: ibid., s. 54 (1), (2). As 
to the procedure for making control of movement orders, see paras. $13, $14, post. 

3 See ibid., s. 20 (1). As to the provisions which a control of movement order may contain, see 
para. $12, post. 

4 For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

s For the meaning of “harbour authority”, see para. 408, note 1, ante. As to the limitation of 
liability of bodies administering schemes under control of movement orders, see para. $37, 
post. 

6 For the meaning of “statutory powers” and “‘statutory duties”, see para. 427, note 7, ante. 

Fer the meaning of “ship”, see para. 421, note 8, ante. 

Harbours Act 1964, s. 20 (1). As to the enforcement of contro] of movement orders, see para. 

515, post. Such orders, being of local application, are not noted in this work. For the purposes 

of the promotion of a bill containing a provision for achieving any object that might be 

achieved by a control of movement order, a harbour revision order (see para. 478, ante), a 

harbour empowerment order (see para. 421, ante) or a harbour reorganisation scheme (see 

para. 485, ante), that object is deemed to be unattainable without new authority from 

Parliament, notwithstanding the passing of the Harbours Act 1964: s. 62 (1). In practice, 

harbour authorities frequently incorporate in their local legislation powers for the authority to 

give general and special directions: see e.g. the Port of London Act 1968, ss. 111, 112. The 
adoption of such a power obviates in part the necessity for a control of movement order, none 
of which had been made at the date at which this volume states the law. 

9 Harbours Act 1964, s. 20 (2). For the meaning of “writing”, see para. 441, note 1, ante. 

10 Ibid., s. 20 (7). The procedure for making such an order is the same as that for making a 
control of movement order: see s. 20 (7), and paras. 513, $14, post. 

11 Le. an order under ibid., s. 20. 

12 Ibid., s. 20 (8). Where a control of movement order includes provision for compulsory 
acquisition of land, there must, in the case of each parcel of land proposed to be acquired 
compulsorily, be annexed to the order a large-scale map on which the boundaries of that parcel 
are plainly delineated: s. 20 (5). For the meaning of “large-scale”, see para. 422, note 11, ante. 
As to the power to include provisions authorising the compulsory acquisition of land, see para. 
512, text and note 18, post. As to the special provisions relating to compulsory acquisition of 
ecclesiastical and Crown property, see para. 422, ante. 

13 As to pilotage districts and authorities, see SHIPPING. 

14 Harbours Act 1964, s. 21 (1). If the scheme is to be administered by more bodies than one, the 
order must secure, if practicable, that a person nominated by the pilotage authority is included 
among the members of each such body: s. 21 (1). Where two or more parts of the area 
severally coincide with parts of different pilotage districts, the order must be so framed as to 
secure, if practicable, that there is included among the members of the administering body a 
person nominated by the pilotage authority for one or other of the pilotage districts: s. 21 (1). 
Where a control of movement order relates to two or more harbours, the areas of the scheme 
established by the order are treated as being a single area for these purposes: s. 21 (2). 
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512. Contents of control of movement orders. A control of movement 
order! may contain provision for all or any of the following matters: 


(1) constituting or specifying the body or bodies by whom the scheme 
established by the order is to be administered?; 
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(2) designating, or providing for designating, areas, routes or channels within 
the harbour? or harbours to which the scheme relates and their approaches 
which, subject to any directions to the contrary‘, ships5, or ships of a 
particular class or description, are to use, or refrain from using, for 
movement or anchoring at all times, at specified times or in specified 
circumstances®; 

(3) empowering a specified person to give directions for securing that ships 
within the harbour or harbours or their approaches move only at specified 
times or during specified periods and to or from specified places, through 
specified areas, along specified routes or through specified channels’; 

(4) empowering a specified person, where it appears to him expedient to do 
so by reason of restriction of visibility by the weather or by the presence 
of dust or smoke, to prohibit a ship from entering the harbour (or both or 
one of the harbours) unless the ship is fitted with specified equipment’; 

(s) specifying the times at which, the periods during which and the 
circumstances in which the scheme established by the order is to be put 
into effect?; 

(6) specifying the kind of equipment by means of which the scheme is to be 
put into effect, and prohibiting the use of equipment as a means of putting 
the scheme into effect unless it is of a type approved by the Secretary of 
State for Trade!0; 

(7) specifying the place at which the equipment by means of which the 
scheme is to be put into effect is to be installed, if it 1s to be installed on 
land!!, or, if it is to be installed in a ship or vehicle, the place at which the 
ship or vehicle is to be moored or stationed!?; 

(8) prohibiting the use of equipment by means of which the scheme is put 
into effect except by persons possessing specified qualifications!3; 

(9) providing for the punishment of persons who fail to comply with 
directions!*, and of the masters of ships! which fail to comply with a 
specified provision! or which contravene prohibitions on entry into the 
harbour!’; 

(10) authorising the compulsory acquisition of any land described in the order 
which is required as a site for any equipment by means of which the 
scheme is to be put into effect!8; 

(11) making such provision as appears to the Secretary of State requisite or 
expedient for rendering of full effect a provision of the scheme}? 
authorising such compulsory acquisition and any consequential or inci- 
dental provisions appearing to him to be requisite or expedient for the 
purposes of the scheme?°. 


1 As to control of movement orders and the purposes for which they may be made, see para. 
511, ante. As to the procedure for making such orders, see paras. 513, $14, post. 

Harbours Act 1964, s. 20 (3) (a). 

For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

Le. directions to the contrary given under head (3). 

For the meaning of “ship”, see para. 421, note 8, ante. 

Harbours Act 1964, s. 20 (3) (b). 

Ibid., s. 20 (3) (c). 

Ibid., s. 20 (3) (d). The equipment which may be specified in the order is (1) radio navigational 
aids, as defined by the Merchant Shipping (Safety Convention) Act 1949, s. 36 (see SHIPPING), 
of a kind conforming to requirements or standards laid down or recommended by or under 
any international convention to which the United Kingdom is a party or to standards that have 
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been recommended by any international conference and to which Her Majesty’s United 
Kingdom government has signified its approval (Harbours Act 1964, s. 20 (3) (d) (i)); or (2) 
apparatus of that kind for transmitting information from the ship or receiving information 
transmitted to it (s. 20 (3) (d) (ii). 

Ibid., s. 20 (3) (e), which is expressed not to apply if the scheme is expressed by the order to 
have effect at all times. 

Ibid., s. 20 (3) (f), which, as originally enacted, referred to the minister, who was defined as the 
Minister of Transport: see ss. 20 (3) (£), 57 (1). As to the devolution of his functions relating to 
control of movement orders on the Secretary of State for Trade, see para. 432, text and notes 
7-10, and para. 436, ante. 

For the meaning of “land”, see para. 408, note 2, ante. 

Harbours Act 1964, s. 20 (3) (g). 

Ibid., s. 20 (3) (h). 

Wen persons who fail to comply with directions given under head (3). For the meaning of 
““person’’, see para. 421, note I, ante. 

References in the Harbours Act 1964, s. 20, to the master of a ship are to be construed, except 
in the case of a seaplane or hover vehicle, as including a reference to any other person (except a 
pilot) having command or charge of the ship (s. 20 (9) (a)), and, in the case of a seaplane or 
hover vehicle, as referring to the person having command or charge of it (s. 20 (9) (b)). 

Le. a provision of the order having effect under head (2). 

I.e. prohibitions imposed under a provision of the order having effect by virtue of head (4): see 
the Harbours Act 1964, s. 20 (3) (i). Provisions of a control of movement order having effect 
under head (9) may not be so framed as to permit, on summary conviction of a person, of the 
infliction on him of a penalty other than a fine or of the infliction on him of a fine exceeding 
the prescribed sum (defined in para. 422, note 8, ante) or, in the case of a purely summary 
offence, £100: see s. 20 (4) (a); Criminal Law Act 1977, s. 28 (6). Nor may the provisions of 
the order be so framed as to permit, on conviction on indictment of a person, of the infliction 
on him of imprisonment, except where the offence was committed recklessly or wilfully or, as 
the case e be, the failure or contravention was reckless or wilful: Harbours Act 1964, s. 20 
(4) (b) (i). Where the offence, failure or contravention was reckless or wilful, the provisions 
may 2 be framed so as to provide for the infliction on the offender or master of 
imprisonment, whether in addition to or in substitution for a fine, for a term exceeding six 
months: s. 20 (4) (b) (ii). In any proceedings for an offence consisting (1) in a failure to comply 
with a direction given under head (3), or (2) in a failure, in the case of a ship, to comply with a 
provision having effect under head (2), or a contravention, in the case of a ship, of a 
prohibition imposed under head (4), it is a defence for the person charged to prove that he had 
reasonable ground for supposing that compliance with the direction, provision or prohibition 
in question would be likely to imperil the ship or to prove that in the circumstances 
compliance with it was impracticable: s. 24. 

Ibid., s. 20 (3) (j). The authorisation is to be granted, in a case where the scheme relates to a 
single harbour, or to two or more harbours both or all of which are being improved, 
maintained or managed by one harbour authority, to the authority which is improving, 
maintaining or managing the harbour or harbours: s. 20 (3) (3) (1). Where the scheme relates to 
two or more harbours both or all of which are not being improved, maintained or managed 
by one harbour authority, the authorisation is to be granted to such of the authorities which 
between them are engaged in improving, maintaining or managing the harbours as may be 
specified in the scheme: s. 20 (3) (j) (ii). As to the requirement for compensation and a large- 
scale plan, see para. $11, ante. 

l.e. a provision of the scheme which has effect under head (10). 

Harbours Act 1964, s. 20 (3) (k). 


513. Procedure on application for control of movement orders. An 
application for a control of movement order! must be accompanied by not less 
than six copies of a draft of the proposed order and not less than six copies of 
any map which, if the order is made in the form of the draft, will be required? 


to 


be annexed to it?. Where an application for a control of movement order is 


duly made to the Secretary of State for Trade*, he must take it into 
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consideration and give notice to the applicant of his decision either that he 
refuses the application or that it is to be allowed to proceed*. Where an applicant 
is given notice that his application is to be allowed to proceed, it is a condition 
precedent® to the taking of further steps in the matter by the Secretary of State 
that a notice is published by Gazette and local advertisement’ and, if so required 
by the Secretary of State, by such other means as he may specify’. The notice 
must (1) state that application for the making of the order has been made to 
him8; (2) contain a concise summary of the order and, if a provision is proposed 
to be included in the order authorising the compulsory acquisition of land”, a 
general description of the land!°; (3) name a place where a copy of the draft 
order and of any map or maps by which the application was accompanied may 
be seen at all reasonable hours!®; and (4) state that any person who desires to 
object to the application should do so in writing to the Secretary of State, stating 
the grounds of his objection, before the expiration of the period of forty-two 
days!! from the date (specifying it) of the first local advertisement!?. 

If a provision authorising the compulsory acquisition of land is proposed to be 
included in the order, there must, in the case of each parcel of land concerned, be 
served by the applicant on every owner!?, lessee and occupier, except a tenant 
for a month or any period less than a month, a notice (a) stating that application 
has been made to the Secretary of State for the making of the order with the 
inclusion of a provision authorising the compulsory acquisition of that parcel, 
describing it, and naming a place where a copy of the draft order and of the map 
that accompanied the application on which the boundaries of the parcel are 
delineated may be seen at all reasonable hours**, and (b) stating that if the person 
served desires to object to the application so far as regards the inclusion in the 
order of a provision authorising the compulsory acquisition of that parcel, he 
should do so in writing to the Secretary of State, stating the grounds of his 
objection, before the expiration of forty-two days from the date on which the 
notice is served on him!5. 

If the Secretary of State so requires, the applicant must serve on any person 
specified by the Secretary of State a copy of the draft order together with a copy 
of any map or maps by which the application was accompanied, and, in any 
event, a notice stating (1) that application has been made to the Secretary of State 
for the making of the order**, and (ii) that if the person served desires to object 
to the application, he should do so in writing to the Secretary of State, stating 
the grounds of his objection, before the expiration of the period of forty-two 
days from the date on which the notice is served on him!6. 


As to control of movement orders and their contents, see paras. $11, $12, ante. 

As to the requirement to annex a map, see para. $11, note 12, ante. 

Harbours Act 1964, s. 20 (6), Sch. 5, para. 1. 

This provision, as originally enacted, referred to the minister, who was defined as the Minister 

of Transport: see ibid., s. 57 (1), Sch. 5, para. 1. As to the devolution of his functions relating 

to control of movement orders on the Secretary of State for Trade, see para. 432, text and 

notes 7—10, ante, and para. 436, ante. 

5 Ibid., Sch. 5, para. 2. Permission to proceed is without prejudice to subsequent refusal: Sch. 5, 
para. 2. As to the service of documents, see para. 487, ante. 

6 Such of the requirements mentioned in the text and notes 13—16, infra, as are applicable in the 

circumstances are also a condition precedent to the taking of further steps: see ibid., Sch. s, 

para. 3. 

For the meaning of “Gazette and local advertisement”, see para. 424, note 16, ante. 

Harbours Act 1964, Sch. 5, para. 3 (a). 

For the meaning of “land”, see para. 408, note 2, ante. 
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10 Harbours Act 1964, Sch. 5, para. 3 (a). 

11 As to the reckoning of periods, see para. 423, note 13, ante. 

12 Harbours Act 1964, Sch. s, para. 3 (a). For the meaning of “first local advertisement”, see para. 
424, note 12, ante. 

13 For the meaning of “owner”, see para. 486, note 10, ante. 

14 Harbours Act 1964, Sch. 5, para. 3 (b). 

15 Ibid., Sch. 5, para. 3 (b). For the meaning of “writing”, sce para. 441, note I, ante. 

16 Ibid., Sch. 5, para. 3 (c). 


514. Procedure on making control of movement orders. Where the 
proper notices! concerning an application for a control of movement order? 
have been duly published?, and all persons* required to be served with notices 
and other documents have been duly served, and the time for making objections 
to the application to the Secretary of State for Trade? has elapsed, statutory 
provisions apply in relation to the making of the order®. If no objections to the 
application were duly made to the Secretary of State, or if all objections that 
were duly made to him have been withdrawn, then, unless he decides not to 
make the order, he may make the order applied for in the form of the draft 
submitted to him or, subject to prescribed restrictions’, with such modifications 
as he thinks fit®. 

If objections to the application were duly made to the Secretary of State and 
have not been withdrawn, then, unless he decides that the application is not to 
proceed further, he must, in the case of an objection so far as regards the 
inclusion in the draft order of a provision authorising the compulsory acquisition 
of a parcel of land”, either cause an inquiry!® to be held or afford to the objector 
an opportunity of appearing before and being heard by a person appointed by 
the Secretary of State for the purpose!!. In the case of any other objection, he 
must cause an inquiry to be held with respect to it, unless he is of the opinion 
that the application can properly be proceeded with without holding an 
inquiry!?. After effect has been given to these provisions, the Secretary of State 
must consider the objections made and not withdrawn and the reports of any 
person who held an inquiry and any person appointed for the purpose of hearing 
an objector!*. Having done so, he may, unless he decides not to make the order, 
make the order applied for in the form of the draft submitted to him or, subject 
to the prescribed restrictions'>, with such modifications as he thinks fit'®. 

So soon as may be after a control of movement order has been made, the 
applicant for it must publish by Gazette and local advertisement!” a notice 
stating that the order has been made and naming a place where a copy of it and 
of any map or maps annexed to it!® may be inspected at all reasonable hours?”. 
He must also serve a copy of the order, and of any map or maps annexed to it, 
on each person on whom a copy of the draft of the proposed order was required 
to be served?°. 

A control of movement order is made by statutory instrument??. 


As to these notices, see para. 513, text and notes 6-16, ante. 

As to control of movement orders and their contents, see paras. §11, §12, ante. 

I.e. published under the Harbours Act 1964, s. 20 (6), Sch. 5, para. 3: see para. §13, ante. 

For the meaning of “person”, see para. 421, note I, ante. 

This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see the Harbours Act 1964, s. 57 (1), Sch. 5, para. 4 (1). As to the devolution of 
his functions relating to control of movement orders on the Secretary of State for Trade, see 
para. 432, text and notes 7—10, ante, and para. 436, ante. 
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6 Ibid., Sch. 5, para. 4 (1). ` 


The restrictions in question are those imposed by ibid., Sch. 5, paras. 4 (5), 6. Where the 
Secretary of State proposes to make the order with modifications which appear to him 
substantially to affect the character of the order as applied for, he must take such steps as appear 
to him to be sufficient and reasonably practicable for informing the applicant and other persons 
likely to be concerned: Sch. 5, para. 4 (5). He must not make the order until such period has 
elapsed as he thinks reasonable for consideration of and comment upon the proposed 
modifications by the applicant and those other persons: Sch. s, para. 4 (5). Nor may he so 
make the order as to authorise the compulsory acquisition of any land that was not described in 
the draft submitted to him as being land subject to be acquired compulsorily, unless all persons 
interested consent: Sch. 5, para. 4 (5). Where application is made to him for a control of 
movement order which includes provision authorising the compulsory acquisition of any land 
which includes land acquired by statutory undertakers for the purposes of their undertaking, 
then if, on a representation to the appropriate minister before the expiration of the period of 
forty-two days from the date of the first local advertisement of notice that the application has 
been so made, that minister is satisfied either that any of the land is used for the purposes of the 
carrying on of their undertaking or that any interest in any of the land is held for those 
purposes, the order, except as mentioned below, may not be made so as to authorise the 
acquisition of any such land: Sch. 5, para. 6 (1). As to the reckoning of periods, see para. 423, 
note 13, ante. The Secretary of State, may, however, make the order so as to authorise the 
acquisition of land as to which he is satisfied that its nature and situation are such (1) that it can 
be acquired and not replaced without serious detriment to the carrying on of the undertaking; 
or (2) that, if acquired, it can be replaced by other land belonging to, or available for 
acquisition by, the undertakers without such detriment; and he must certify accordingly: Sch. 
S, para. 6 (1). For the meaning of “statutory undertakers” and ““the appropriate minister”, see 
para. 424, notes 10, 11, ante. Those definitions are applied by Sch. s, para. 6 (2). 

Ibid., Sch. 5, para. 4 (2). 

For the meaning of “land”, see para. 408, note 2, ante. As to the restrictions on the inclusion of 
compulsory acquisition provisions, see para. 511, text and notes 11, 12, ante. 

As to inquiries, see para. 550, post. 

Harbours Act 1964, Sch. s, para. 4 (3) (a). Where an objector to the application avails himself 
of this opportunity of being heard, the Secretary of State must afford to the applicant, and to 
any other persons to whom it appears to the Secretary of State expedient to afford it, an 
opportunity of being heard on the same occasion: Sch. 5, para. 4 (4). As to the costs of such 
hearings, see para. 550, note 9, post. 

Ibid., Sch. 5, para. 4 (3) (b). 

Le. the provisions of ibid., Sch. 5, para. 4 (3). 

The Secretary of State may disregard for the purposes of ibid., Sch. s, para. 4, an objection to 
the application unless it states the grounds on which it is made, and he may disregard for those 
purposes such an objection so far as regards the inclusion in the draft order of a provision 
authorising the compulsory acquisition of land if he is satisfied that the objection relates 
exclusively to matters which can be dealt with by the tribunal by whom compensation in 
respect of the acquisition will fall to be assessed in default of agreement: Sch. s, para. 4 (6). The 
tribunal which assesses the compensation is the Lands Tribunal: see the Land Compensation 
Act 1961, $. 1, and COMPULSORY ACQUISITION, vol. 8, para. 223. l 

See note 7, supra. 

Harbours Act 1964, Sch. 5, para. s. 

For the meaning of “Gazette and local advertisement”, see para. 424, note 16, ante. 

As to the requirement to annex a map, see para. 511, note 12, ante. 

Harbours Act 1964, Sch. 5, para. 5. 

Le. in compliance with a requirement imposed by ibid., Sch. s, para. 3 (c) (see para. $13, text 
and note 16, ante): see Sch. 5, para. 5. As to the service of documents, see para. 487, ante. 

Ibid., s. 54 (1). The order is subject to annulment in pursuance of a resolution of either House 
of Parliament: s. $4 (2). As to the limitation on the right to challenge control of movement 
orders, see para. 490, ante. 


515. Enforcement of control of movement orders. A harbour authority! 
engaged in improving, maintaining or managing a harbour? to which a scheme 
established by a control of movement order? relates may make byelaws*, subject 
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to confirmation by the Secretary of State for Trade5, for securing that the 
putting into effect of the scheme is not prevented or impeded®. The byelaws 
may include provision for the punishment of a person who contravenes or fails 
to comply with any of them by the infliction, on his being summarily convicted 
of an offence consisting of contravention or failure, of a fine not exceeding 


sol. 

A person authorised by the Secretary of State may at all reasonable times, on 
producing if so required his authority’, enter any premises or vehicle in which, 
or any ship? or aircraft on board which, relevant equipment!® is installed or is in 
course of installation, and inspect and test that equipment!!. He may also go on 
board any of certain ships!? and inspect it for the purpose of determining 
whether it is fitted with specified equipment!3 or was so fitted, and may inspect 
and test any equipment!* with which the ship is fitted*5. The Secretary of State 
may by regulations!* require that, subject to any exceptions for which provision 
may be made by the regulations, there is payable to him*”, by such person as is 
specified in the regulations, a fee of a specified amount in respect of an inspection 
or test carried out in the exercise of the foregoing powers1$. A person who 
obstructs a person acting in the exercise of such powers is guilty of an offence 
and liable on summary conviction to a fine not exceeding £50!°. 


1 For the meaning of “harbour authority”, see para. 408, note I, ante. 

2 For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 

3 As to control of movement orders and their contents, see paras. 511, $12, ante. As to the 
procedure for making them, see paras. $13, $14, ante. 

4 As to the general power to make byelaws, see para. 508, ante; but see note 6, infra. 

5 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see the Harbours Act 1964, ss. 22 (1), 57 (1). As to the devolution of his functions 
relating to control of movement orders on the Secretary of State for Trade, see para. 432, text 
and notes 7—10, and para. 436, ante. 

6 Ibid., s. 22 (1). No power to make byelaws vested, by a statutory provision other than s. 22 
(1), in a harbour authority engaged as mentioned in s. 22 (1) is exercisable for the purpose of 
securing that the putting into effect of a scheme is not prevented or impeded: see s. 22 (4). The 
Local Government Act 1972, ss. 236, 238 (procedure for making, and evidence of, byelaws), 
applies to any byelaws made under the Harbours Act 1964, s. 22 (1), by a harbour authority as 
if the authority were a local authority and its secretary or clerk were the proper officer of the 
local authority: s. 22 (3); Local Government Act 1972, ss. 251 (1), 272 (1), (2), Sch. 29, para. 4 
(1) (a), Sch. 30; and see LOCAL GOVERNMENT, vol. 28, paras. 1333, 1337- 

7 Harbours Act 1964, s. 22 (2); Criminal Justice Act 1967, s. 92 (2), Sch. 3, Part II. 

8 Le. some duly authenticated document showing that he is so authorised: see the Harbours Act 
1964, $. 23 (1). 

9 For the meaning of “ship”, see para. 421, note 8, ante. 

10 Le. equipment by means of which a scheme established by a control of movement order is, or 
will fall to be, put into effect: see the Harbours Act 1964, s. 23 (1) (a). 

11 Ibid., s. 23m) (a): 

12 I.e. any ship in or seeking to enter a harbour to which a control of movement order relates, or a ship 
which he believes to have entered or sought to enter such a harbour: ibid., s. 23 (1) (b). 

13 Le. such equipment as is specified by such provision of the order as has effect by virtue of ibid., 
s. 20 (3) (d): s. 23 (1) (b). See also para. 512, text and note 8, ante. 

14 The equipment which he may inspect and test is equipment appearing to him to be of a kind 
then or at a previous time specified in such provision of such an order as has, or had, effect by 
virtue of ibid., s. 20 (3) (d): see para. 512, text and note 8, ante. 

15 Ibid., s. 23 (1) (b). When the inspector exercises his powers in the case of a ship, he must not 
unnecessarily detain or delay it: s. 23 (1). 

16 The power conferred to make regulations under this provision is exercisable by statutory 
instrument subject to annulment in pursuance of a resolution of either House of Parliament: 
ibid., s. 54 (1), (2). No regulations under s. 23 (2) had been made at the date at which this 
volume states the law. 
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17 Any sums received under ibid., s. 23, by the Secretary of State must be paid into the 


Exchequer: s. 23 (4). l l l 
18 Ibid., s. 23 (2). Fees of different amounts may be specified in relation to inspections or tests 


carried out in different circumstances: s. 23 (2). 
TOM bidess 2303) 


(2) THE HARBOUR MASTER 


516. Appointment of harbour master and his powers to give directions. 
The undertakers! may appoint, and from time to time as often as they think fit 
remove, such harbour masters? as they think fit?. 

The harbour master may give directions for all or any of the following 
purposes: (1) regulating the time at which and the manner in which any vessel* 
is to enter, go out of or lie in or at the harbour, dock or pier®, and within the 
prescribed limits®, if any, and its position, mooring’ or unmooring, placing and 
removing whilst there; (2) regulating the position in which any vessel is to take 
in or discharge its cargo or any part of it, or to take in or land its passengers, or 
to take in or deliver ballast within or on the harbour, dock or pier; (3) regulating 
the manner in which any vessel entering the harbour or dock or coming to the 
pier is to be dismantled, for the safety of the vessel as well as for preventing 
injury to other vessels, and to the harbour, dock or pier and its moorings; (4) 
removing unserviceable vessels and other obstructions from the harbour, dock or 
pier and keeping it clear; (5) regulating the quantity of ballast or dead weight in 
the hold which each vessel in or at the harbour, dock or pier is to have during 
the delivery of her cargo, or after having discharged it®. 

The master? of every vessel within the harbour or dock, or at or near the pier, 
or within the prescribed limits, if any, must regulate the vessel according to the 
directions of the harbour master*%. Any master of a vessel who, after notice of 
such a direction has been served on him, does not forthwith regulate the vessel in 
accordance with the direction is liable to a penalty not exceeding £50!!. 


1 For the meaning of “the undertakers”, see para. 407, note s, ante. 

2 “Harbour master” means, with reference to a harbour, the harbour master and, with reference 
to a dock, the dock master, and with reference to a pier, the pier master, respectively appointed 
by virtue of the Harbours, Docks and Piers Clauses Act 1847 or the special Act (defined in 
para. 407, note 3, ante) and includes, with respect to all acts authorised or required to be done 
by the harbour master, dock master or pier master, their respective assistants: Harbours, Docks 
and Piers Clauses Act 1847, s. 2. As to the Queen's harbour master and his powers in relation 
to a dockyard port, see para. $19, post. 

3 Ibid., s. $1. The Harbours, Docks and Piers Clauses Act 1847 only applies where it is 
incorporated in local legislation: see para. 405, text and notes 3, 4, and para. 407, text and notes 
2-4, ante. 

4 For the meaning of “vessel”, see para. 413, note 5, ante, and for its extended meaning in ibid., 

ss. $2, $3, See para. $01, note 3, ante. 

For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

“The prescribed limits”, used with reference to the harbour, dock or pier, means the distance 

measured from the harbour, dock or pier, or other local limits, if any, beyond the harbour, 

dock or pier, within which the powers of the harbour master, dock master or pier master are 
authorised by the special Act to be exercised for the regulation of the harbour, dock or pier: 

Harbours, Docks and Piers Clauses Act 1847, s. 2. 
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7 Where the harbour master makes a direction as to the place where a vessel is to be moored 
under the Harbours, Docks and Piers Clauses Act 1847, he must exercise his discretion for the 
welfare of all the vessels which enter the harbour: The Excelsior (1868) LR 2 A & E 268. For 
the meaning of “mooring”, see Evans v Godber [1974] 3 All ER 341, [1974] 1 WLR 1317, DC. 

Harbours, Docks and Piers Clauses Act 1847, s. $2. Nothing in this Act or the special Act 
authorises the harbour master to do or cause to be done any act in any way repugnant to or 
inconsistent with the law relating to Customs and Excise or any regulation of the 
Commissioners of Customs and Excise: s. $2 proviso. The directions contemplated by these 
provisions are ad hoc directions for particular occasions: see The Guelder Rose [1927] P 1, CA. 
A direction which attempts to enforce a general prohibition is ultra vires: MacDonald v 
Mackenzie 1947 JC 122. See also Pearn v Sargent [1973] 2 Lloyd's Rep 141. General directions 
may be made by byelaw under the Harbours, Docks and Piers Clauses Act 1847, s. 83: see 
para. 508, ante. As to statutory powers to give general directions, see para. $11, note 8, ante. 

9 For the meaning of “master”, see para. 502, note 10, ante. 

10 Le. the directions of the harbour master made in conformity with the Harbours, Docks and 
Piers Clauses Act 1847 and the special Act: see s. 53. The master must obey the directions of 
the harbour master even though, if his ship alone were considered, the order would be 
injudicious: The Excelsior (1868) LR 2 A & E 268; Taylor v Burger (1898) 8 Asp MLC 364, HL. 
As to the liability of the undertakers for the acts of the harbour master, see The Rhosina (1885) 
10 PD 131, CA. As to the liability of a harbour authority generally, see paras. $33 et seg., post. 

Harbours, Docks and Piers Clauses Act 1847, s. 53; Criminal Law Act 1977, s. 31 (5) (a), (6) 
(b), (0). As to the recovery of penalties, see para. $48, post. Where a ship is under arrest and in 
the custody of the Admiralty marshal, any attempt to interfere with the vessel is a contempt of 
court: see The Harmonie (1841) 1 Wm Rob 179, and ADMIRALTY, vol. 1, para. 369. In case of 
conflict between the marshal and the harbour master as to the moving of the vessel, the 
harbour authority or the marshal may apply to the court for directions: see RSC Ord. 75, 
r. 12, and ADMIRALTY, vol. 1, para. 384. 
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517. Other powers of harbour masters as to vessels. If the master! of any 
vessel? in or at the harbour, dock or pier? or within the prescribed limits4, if any, 
does not moor, unmoor, place or remove the vessel according to the directions5 
of the harbour master®, or if there is no person on board the vessel” to attend to 
such directions, the harbour master may cause the vessel to be moored, 
unmoored, placed or removed as he thinks fit within or at the harbour, dock or 
pier or within the prescribed limits’. For that purpose he may cast off, unloose 
or cut the rope, or unshackle or break the chain by which any such vessel is 
moored or fastened’. All expenses relating to the mooring, unmooring, placing 
or removing of the vessel are to be paid to the undertakers!° by the master of the 
vessel". 

Whenever the undertakers think it necessary, for the purpose of repairing, 
scouring or cleansing the harbour, dock or pier, that any vessel lying there 
should be removed, the harbour master may give notice in writing!” to the 
master of the vessel!?. The master must remove the vessel within three days after 
the notice is given, and if he neglects to do so he is liable to a penalty not 
exceeding £2514. If the master cannot be found, or if he neglects or refuses to 
move it, the harbour master may remove the vessel to a station selected by him 
and the owner or master of the vessel must pay to the undertakers the expenses 
of removal?®. 

There is a statutory prohibition on permitting vessels which are laid by or 
neglected as unfit for sea service to lie within the limits of the harbour, dock or 
pier!®. The harbour master may cause any such vessel to be removed from the 
harbour, dock or pier and laid on any part of the strand or sea shore or in any 
other place where it may be placed without injury to any person, at the expense 
of the owner!”. The charges for removing or placing the vessel are recoverable 
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summarily!8. If the owner refuses or neglects to pay the charges for seven days 
after they have been awarded, the harbour master may levy them by distress and 
sale or poinding and sale of the whole or part of the vessel, or its tackle, apparel 
or furniture!”. 

The harbour master may remove any wreck or other obstruction to the 
harbour, dock or pier or its approaches, and any floating timber which impedes 
navigation there?20, The expenses of removing it?! must be repaid by its owner??. 
The harbour master may detain the wreck or floating timber as security for the 
expenses?3. On non-payment of the expenses on demand, he may sell the wreck 
or floating timber and pay the expenses out of the proceeds of sale, rendering 
any surplus to the owner on demand?*. 

The harbour master has various other functions relating to vessels, including 
receiving notice of their arrival, and giving directions as to dismantling and 
notices as to hawsers and towlines??. He may also give permission to vessels to 
moor in the harbour entrance and give orders for their removal?5. He also has 
functions in relation to discharged vessels? and pollution?*. 


1 For the meaning of “master”, see para. 502, note 10, ante. 

2 For the meaning of “‘vessel’’, see para. 413, note 5, ante. 

3 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

4 For the meaning of “the prescribed limits”, see para. 516, note 6, ante. ` 

5 As to the power of the harbour master to give directions, see para. $16, ante. 

6 For the meaning of “harbour master”, see para. 516, note 2, ante. As to the Queen's harbour 
master and his powers in relation to a dockyard port, see para. $19, post. 

7 The master is under an obligation to keep a sufficient crew on board to protect his ship against 
ordinary perils: The Excelsior (1868) LR 2 A & E 268. See also The Theodoros, The Blidensol 
[1923] P 26. 

8 Harbours, Docks and Piers Clauses Act 1847, s. 58. This Act only applies where it is 
incorporated in local legislation: see para. 405, text and notes 3, 4, and para. 407, text and notes 
2-4, ante. The harbour master must use due care to ensure that the place where the vessel is to 
lie is a safe one: The Rhosina (1885) 10 PD 24; affd. (1885) 10 PD 131, CA; The Apollo [1891] 
AC 499, HL. When a harbour master or his assistants remove a vessel, he must see that she is 
properly removed: East London Harbour Board v Caledonia Landing, Shipping and Salvage Co Ltd, 
East London Harbour Board v Colonial Fisheries Co Ltd [1908] AC 271, PC. As to the liability of 
a harbour authority for negligence, see para. 533, post. As to the right of a harbour authority 
to limit its liability, see para. 537, post. As to the mooring of vessels in the harbour entrance, 
see para. $21, post. As to the power to make byelaws as to vessels in the harbour, see para. 508, 
ante. 

9 Harbours, Docks and Piers Clauses Act 1847, s. 58. Before the harbour master unlooses or cuts 
any rope, or unshackles or breaks any chain, by which any vessel without any person on board 
to protect it is moored or fastened, he must cause a sufficient number of persons to be put on 
board the vessel to protect it: s. 58 proviso. 

10 For the meaning of “the undertakers”, see para. 407, note 5, ante. 

11 Harbours, Docks and Piers Clauses Act 1847, s. 58. As to the recovery of these expenses, see 
para. 548, post. 

12 For the meaning of “writing”, see para. 441, note 1, ante. 

13 Harbours, Docks and Piers Clauses Act 1847, s. 64. 

14 Ibid., s. 64; Criminal Law Act 1977, s- 31 (5) (a), (6) (a), (9). As to the recovery of penalties, see 
para. 548, post. 

1§ Harbours, Docks and Piers Clauses Act 1847, s. 65. As to the recovery of these expenses, see 
para. 548, post. Before repairing the harbour, dock or pier, the harbour master must give three 
days’ notice of the repair and of the necessity for the removal of the vessel to the collector of 
Customs and Excise of the district within which the harbour, dock or pier is situated, or which 
is specified for that purpose in the special Act: s. 65 proviso; Customs and Excise Management 
Act 1979, s- 177 (1), Sch. 4, para. 1. As to customs officers, see CUSTOMS AND EXCISE, vol. 1 
para. 601. He must cause a similar notice to be fixed on a conspicuous part of the customs 
house and of the undertakers’ office: Harbours, Docks and Piers Clauses Act 1847, S- 65 
proviso. 
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See ibid., s. 57. This prohibition and s. 56 apply also to aircraft and hovercraft and their 
wrecks: see the Civil Aviation Act 1949, s. 70 (1), Sch. 12; Aircraft (Wreck and Salvage) Order 
1938, S. R. & O. 1938 No. 136. See also the Hovercraft (Application of Enactments) Order 
1972, S.I. 1972 No. 971, art. 8 (2) (a). As to the application of the law of wreck and salvage to 
aircraft, see AVIATION, vol. 2, para. 1282. 

Harbours, Docks and Piers Clauses Act 1847, s. 57. 

Ibid., s. 57. The High Court has no jurisdiction to award these expenses: Barraclough v Brown 
[1897] AC 615, HL. 

Harbours, Docks and Piers Clauses Act 1847, s. 57. “Poinding” is a form of distress under 
Scots law. 

Ibid., s. 56. As to the application of this provision to aircraft and hovercraft, see note 16, supra. 
The power is to remove the wreck, not to destroy it: The Crystal [1894] AC 508 at 531, HL, 
per Lord Macnaghten. As to the power to remove wrecks under the Merchant Shipping Act 
1804, S. $30, see SHIPPING. 

All the expenses due to the presence of the wreck in the navigable channel are recoverable: see 
The Ella [1915] P 111 at 116, 121, 122; Clyde Navigation Trustees v Kelvin Shipping Co Ltd 1927 
SC 622; The Solway Prince (1914) 31 TLR 56, where the costs of tugs to assist vessels past a 
wreck were allowed. The expenses claimed must be reasonable, although the harbour authority 
may take into account repairs, depreciation and insurance in respect of the plant used for the 
relevant period in raising the wreck and interest on the capital invested in that plant: The 
Harrington (1888) 13 PD 48. See also The Greta Holme [1897] AC 596, HL; and The Marpessa 
[1907] AC 241, HL. An insurance policy to cover claims “in relation to the removal of the 
wreck” covers claims arising on non-removal owing to breach of contract: Oceanic Steam 
Navigation Co Ltd v Evans (1934) s1 TLR 67, CA. 

Harbours, Docks and Piers Clauses Act 1847, s. 56. In the case of a wrecked vessel, the owner 
who must repay the expense of removal is the owner at the time of removal: The Crystal 
[1894] AC 508, HL. Where an obstruction is caused by negligence for which the owner is 
liable at common law, abandonment of the wreck will not avoid liability: Dee Conservancy 
Board v McConnell [1928] 2 KB 159, CA. As to the effect of powers to remove wrecks under 
the special Act, see Jones v Mersey Docks and Harbour Board (1913) 12: Asp MLC 335. See also 
The Wallsend [1907] P 302 (under the Thames Conservancy Act 1894, owners were liable 
whether the wreck was abandoned or not); Wilson v Cator (1863) 7 LT 676, where the owner's 
executors were not liable, as the special Act made the expenses a penalty; Sheppy Glue and 
Chemical Works Ltd v Medway (River) Conservators (1926) 24 LGR 457 (under the Medway 
Conservancy Act 1881, the owners were not liable after abandonment); William Howard Smith 
& Sons Ltd v Wilson [1896] AC 579, PC, where the owners were liable after abandonment 
under an Australian Act. Power under the special Act to recover expenses of removal from the 
owner does not enable the authority to recover the expenses from the owner of the cargo: 
Vivian v Mersey Docks Board (1869) LR 5 CP 19. Where the wrecked vessel is a hovercraft, the 
expenses must be repaid by the person who was the owner at the time of wrecking: see the 
Hovercraft (Application of Enactments) Order 1972, art. 8 (2) (b). The harbour authority may 
claim the expenses of removal, less the value of the wreck, against the owner of a ship whose 
negligence caused the wreck, without relying on the statutory rights: The Liverpool (No. 2) 
[1963] P 64, [1960] 3 All ER 307, CA. See also The Ella [1915] P 111. However, where a 
harbour authority is under a duty to exercise its statutory powers of removal, it is not entitled 
to recover salvage: The Gregerso [1973] QB 274, [1971] 1 All ER 961. Where the obstruction 
was due to the negligence of the harbour authority, the authority may not recover its expenses: 
Greenock Port and Harbour Trustees v British Oil and Cake Mills Ltd 1944 SC 70. 

Harbours, Docks and Piers Clauses Act 1847, s. $6. 

Ibid., s. 56. 

See para. 521, post. 

See para. 527, post. 


518. Powers of harbour master as to goods, substances etc. The harbour 
master! has power to remove and sell goods left on harbour premises?. He has a 
duty to guard combustible substances, and may give notice to remove them’. 
He may also give permission for fires on vessels and has powers of enforcement 
relating to them‘. He also has powers relating to petroleum’ and explosives?. 
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As to the harbour master and his appointment, see para. $16, ante. 

See para. 521, post. 

See para. §22, post. 

See para. $23, post. 

See the Petroleum (Consolidation) Act 1928, s. 7, and PUBLIC HEALTH. 

6 See the Explosives Act 1875, ss. 34, 39, and EXPLOSIVES, vol. 18, para. 90. 
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519. Appointment and powers of Queen”s harbour masters. The Secretary 
of State for Defence! may from time to time appoint for each dockyard port? a 
fit person to superintend the Dockyard Ports Regulation Act 1865, and 
otherwise to protect the port?. He is called the Queen's harbour master for the 
port in question‘. 

If the master? of any vessel® within a dockyard port does not moor, anchor, 
place, unmoor or remove the vessel according to directions given by the 
Queen’s harbour master’, or if there is no person on board any such vessel to 
attend to the directions, the Queen’s harbour master may cause the vessel to be 
moored, anchored, placed, unmoored or removed’. For that purpose he may 
cast off, loose or unshackle and, if necessary, sever any chain or rope of the 
vessel; however, he must first put on board a sufficient number of persons for 
the protection of the vessel in case there are not enough persons on board to 
protect it?. All expenses! must be paid by the master of the vessel!!. 

No vessel laid by or neglected as unfit for sea service may lie within any 
specified part!? of a dockyard port!’. The Queen's harbour master may cause 
every such vessel to be removed and be laid on a part of the strand or sea shore 
or in some other place where it may be placed without injury to any person!?, 
The Queen's harbour master may also remove any wreck or other obstruction 
to the dockyard port or its approaches and any floating timber that impedes its 
navigation!”. The expenses of removal must be repaid by the owner!®. The 
Queen's harbour master may detain the wreck, obstruction, timber or vessel 
and, 1f the expenses are not paid on demand, sell it and pay the expenses of 
removal or placing, and the expenses of sale, out of the proceeds, and must pay 
any surplus to the owner on demand, and any deficiency may be recovered from 
the owner??. 

The Queen's harbour master also has power to enter vessels in dockyard ports, 
and search for gunpowder, guns, fire and combustible substances!8, 


1 This provision, as originally enacted, referred to the Admiralty: see the Dockyard Ports 
Regulation Act 1865, s. 4. As to the devolution of dockyard ports functions of the Admiralty 
on the Secretary of State for Defence, see para. 510, note 7, ante. 

2 For the meaning of “dockyard port”, see para. 401, text and notes 15, 16, ante. 

3 Dockyard Ports Regulation Act 1865, s. 4. As to the power to make regulations under this Act, 
see para. 510, ante. 

4 See ibid., s. 4. 

5 “Master”, when applied to a vessel, means the person having the command or charge of the 
vessel for the time being: ibid., s. 2. 

6 For the meaning of “vessel”, see para. 510, note 2, ante. 

7 Le. directions given by the Queen's harbour master in conformity with any Order in Council 
under the Dockyard Ports Regulation Act 1865, s. 5: see para. 510, ante. As to the power of 
civilian harbour masters to give directions, remove wrecks etc., see paras. $16, $17, ante. 

8 Le. moored, anchored, placed, unmoored or removed in conformity with the Order in 
Council: see the Dockyard Ports Regulation Act 1865, s. II. 

9 Ibid.,s. 11. 

10 Le. the expenses of exercising the powers conferred by ibid., s. 11. 
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laa 

12 le. any part specified in any Order in Council under the Dockyard, Ports Regulation Act 186s. 

13 Ibid.,s. 14. 

14 Ibid., s. 14. This provision and ss. 13, 15, are applied to aircraft: see the Civil Aviation Act 
1949, ss. $1, 70 (2); Aircraft (Wreck and Salvage) Order 1938, S. R. & O. 1938 No. 136. 

15 Dockyard Ports Regulation Act 1865, s. 13. There is a statutory defence available to the 

Queen's harbour master against a charge of discharging oil into United Kingdom waters, in 

cases where oil pollution occurs in consequence of the exercise of powers under s. 13: see the 

Prevention of Oil Pollution Act 1971, s. 7 (2), and para. $27, post. 

Dockyard Ports Regulation Act 1865, s. 15. Where the owner of any vessel or thing is 

compelled to pay any penalty, sum of money or costs by reason of any act or omission of the 

master of a vessel or other person, he is entitled to recover the amount paid by him, with costs, 

from the person who did the wrongful act in question: s. 16. As to the recovery of expenses, 

see para. §10, note 6, ante. 

7 Morel. $ 19 

18 See para. $23, post. 
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520. Wrongful exercise of powers of harbour master. If a harbour master!, 
or any of his assistants, exercises any of his statutory powers or authorities? 
without reasonable cause or in an unreasonable or unfair manner, he is guilty of 
an offence and liable for every such offence to a penalty not exceeding £25?. If 
any person gives or offers any sum of money or anything whatsoever by way of 
reward or bribe to any harbour master or officer employed in or about the 
harbour, dock or pier*, for the purpose of gaining an undue preference in the 
execution of his office or inducing the harbour master or officer to do or omit to 
do anything relating to his office, or if the harbour master or officer receives any 
such reward or bribe, the offender is guilty of an offence and liable for every 
such offence to a penalty of £ 505. 


1 As to the appointment of a harbour master, see para. 516, ante. 

2 Le. the powers or authorities of the harbour master under the Harbours, Docks and Piers 
Clauses Act 1847 or the special Act (defined in para. 407, note 3, ante). The Harbours, Docks 
and Picrs Clauses Act 1847 only applies where it is incorporated in local legislation: see para. 
405, text and notes 3, 4, and para. 407, text and notes 2-4, ante. 

3 Ibid., s. 54; Criminal Law Act 1977, s. 31 (5) (a), (6) (a), (9). As to the recovery of penalties, see 
para. 548, post. As to the civil consequences of the ultra vires exercise of the powers of a 
harbour master, see MacDonald v Mackenzie 1947 JC 122. If the harbour master acts 
negligently, he may render the harbour authority liable for any damage that results: Reney v 
Kirkcudbright Magistrates [1892] AC 264, HL; The Rhosina (1884) 10 PD 24; affd. (1885) 10 PD 
131, CA; The Bearn [1906] P 48, CA. As to the liability of harbour authorities for negligence, 
see para. $33, post. As to their right to limit their liability, see para. 537, post. 

4 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

s Harbours, Docks and Piers Clauses Act 1847, s. §5; Criminal Law Act 1977, s. 31 (5) (a), (6) 


(b), (9). 


C) DWATES OP IMASTERSSAND OTHERS 
WITHIN THE HARBOUR 


521. Duties of masters and others. The duty of the master of a vessel liable to 
rates to report his arrival to the harbour master has already been discussed!. 
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There are statutory provisions? requiring vessels? to be dismantled on entering 
the harbour or dock or approaching the pier* as directed by the harbour master”, 
and requiring them to lower or furl their sails%, with penalties for default’. 

Every vessel in the harbour or dock, or at or near the pier, must have 
substantial hawsers, towlines and fasts fixed to the dolphins, booms, buoys or 
mooring posts when required by the harbour master*. If any vessel is in the 
harbour or dock, or at or near the pier, without substantial hawsers, towlines or 
fasts duly fixed, after the harbour master has given notice to the master? to 
furnish or fix them, the master is guilty of an offence and liable for every such 
offence to a penalty not exceeding £25'°. Every person other than the harbour 
master who wilfully cuts, breaks or destroys the mooring or fastening of any 
vessel lying in the harbour or dock, or at or near the pier, is guilty of an offence 
and liable for every such offence to a penalty not exceeding £2517. 

No vessel may lie or be moored in the entrance of the harbour or dock or 
within the prescribed limits!?, except with the permission of the harbour 
master!3, If the master of any vessel places it or allows it to remain in the 
entrance of the harbour or dock or within the prescribed limits without such 
permission and does not immediately remove it on being required to do so by 
the harbour master, the master is liable to a penalty not exceeding £25!*. After a 
reasonable time for removing it has expired he is liable to a further penalty of 
£1 for every hour that the vessel remains within the limits?*. 

The duty of masters to give notice of unshipment and particulars of the cargo 
to be unshipped has already been discussed'®. The master of every vessel which 
goes into the harbour or dock for the purpose of being discharged of her cargo 
must cause her to be discharged as soon as convenient after entering!”. He must 
also cause her to be removed, after discharging, into the part of the harbour or 
dock set apart for light vessels, and the harbour master has a duty to set apart an 
area for light vessels accordingly'®. If the master does not cause the vessel to be 
removed to this area within twenty-four hours after being required to do so by 
notice in writing!? signed by the harbour master, he is liable to a penalty not 
exceeding £25 and the harbour master may cause the vessel to be removed and 
the expenses of removal must be repaid to the undertakers? by the master??, 

If any wharfinger or other servant of the undertakers, or any of their lessees, 
or the servants of the lessees, gives any undue preference or shows any partiality 
in loading or unloading any goods?? on any of the quays, wharfs or other works 
belonging to the undertakers, the offender is liable to a penalty not exceeding 
£2573. No goods may be allowed to remain on any of the piers or quays, or 
their approaches, for longer than the time allowed by the byelaws?*. If any 
goods remain in breach of this prohibition without the undertakers’ consent, the 
harbour master or any person appointed by the undertakers for the purpose may 
remove the goods to any of their premises, or any other convenient place, and 
keep them until the undertakers are paid the expenses of removal and storage?5. 
If the expenses are not paid within seven days after they have been demanded 
from the owner?®, or if no owner can be found, the harbour master may sell the 
goods and pay the expenses out of the proceeds of sale, paying any surplus to the 
owner on demand?’. 


1 See para. 504, ante. As to the duty to obey byelaws, see para. 508, ante. As to the duty to obey 
public health regulations, see the Public Health (Ships) Regulations 1979, S.L. 1979 No. 1435, 
and PUBLIC HEALTH. 


2 These provisions are contained in the Harbours, Docks and Piers Clauses Act 1847, which only 
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applies where it is incorporated in local Isellaon: see para. 405, text and notes 3, 4, and para. 

407, text and notes 2-4, ante. 

For the meaning of “vessel”, see para. 413, note $, ante. 

For the meaning of “the Mar bour dock or pier”, see para. 407, note 6, ante. 

See the Harbours, Docks and Piers Clauses Act 1847, s. 59. As to the harbour master and his 
powers, see paras. 516 et seq., ante. 

See ibid., s. 60. 

If any vessel enters the harbour or dock or approaches the pier without being dismantled in the 
manner required by the harbour master, after notice has been given to the master of the vessel 
to dismantle it, the master is guilty of an offence and liable for each offence to a penalty not 
exceeding £25: ibid., s. 59; Criminal Law Act 1977, s. 31 (s) (a), (6) (a), (9). If the master of 
any vessel navigates it under sail into or in the dock, he is guilty of an offence and liable for 
each offence to a penalty not exceeding £25: Harbours, Docks and Piers Clauses Act 1847, 
s. 60; Criminal Law Act 1977, s. 31 (5) (a), (6) (a), (9). 

Harbours, Docks and Piers Clauses Act 1847, s. 61. A vessel moored in a dock with ropes out 
to the opposite side of the dock obstructing the waterway owes a duty at tide time, when other 


vessels may be entering or leaving, to have an efficient lookout, so that if necessary the ropes 
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can be slacked away immediately: The Theodoros, The Blidensol [1923] P 26. 

For the meaning of “master”, see para. 502, note 10, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 61; Criminal Law Act 1977, s. 31 (5) (a), (6) 
(a), (9). As to the recovery of penalties, see para. $48, post. 

Harbours, Docks and Piers Clauses Act 1847, s. 62; Criminal Law Act 1977, s. 31 ($) (a), (6) 
(a), (9) 

For the meaning of “the prescribed limits”, see para. 516, note 6, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 63, which is expressed to apply as soon as the 
harbour or dock is so far completed as to admit vessels to enter it. This provision overrides and 
extinguishes all local and private rights of mooring: Gardner v Whitford (1858) 4 CBNS 665. 
The lead rope must be fastened to the shore and not to the lead rope of another vessel: see The 
Atlas (1846) 7 LT 286. As to the extent of the public right of navigation and mooring in 
harbours, see para. 403, antc. As to the duty of the master to moor his vessel in accordance 
with the directions of the harbour master, see para. 517, ante. As to the power of harbour 
authorities to make byelaws regulating the admission of vessels, see para. $08, ante. As to 
control of movement orders, see paras. $11-S15, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 63; Criminal Law Act 1977, s. 31 (5) (a), (6) 
(a), (9). The harbour master has a duty to appoint a place and method of mooring vessels: East 
London Harbour Board v Caledonia Landing, Shipping and Salvage Co Ltd, East London Harbour 
Board v Colonial Fisheries Co Ltd [1908] AC 271, PC. 

Harbours, Docks and Piers Clauses Act 1847, s. 63. 

See para. 504, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 66. As to customs of the port relating to 
discharge of cargoes, see CUSTOM AND USAGE, vol. 12, para. 487. Every harbour authority must 
make byelaws as to the unloading of petroleum spirit and explosives: see the Petroleum 
(Consolidation) Act 1928, s. 7, and PUBLIC HEALTH; and see the Explosives Act 1875, s. 34; 
Conveyance in Harbours of Military Explosives Regulations 1977, S.I. 1977 No. 890; and 
EXPLOSIVES, vol. 18, para. 92. 

Harbours, Docks and Piers Clauses Act 1847, s. 66. 

For the meaning of “writing”, see para. 441, note I, ante. 

For the meaning of “the undertakers”, see para. 407, note $, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 66; Criminal Law Act 1977, s. 31 (5) (a), (6) 
(a), (9). 


For the meaning of “goods”, see para. 412, note 2, ante. 


Harbours, Docks and Piers Clauses Act 1847, s. 67; Criminal Law Act 1977, s. 31 (5) (a), (6) 
(a), (9). 

Harbours, Docks and Piers Clauses Act 1847, s. 68. As to the power to make byelaws, see para. 
$08, ante. 

Ibid., s. 68. 

For the meaning of “owner”, see para. 502, note 11, ante. 


Harbours, Docks and Piers Clauses Act 1847, s. 68. 
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(4) SABETY, POLLUTION AND CONSERVANO 


522. Combustible matter. Every person who is the owner! of or has charge 
of any tar, pitch, resin, spirituous liquors, turpentine, oil or other combustible 
thing? which is on any quay, dock or wharf belonging to the undertakers?, or 
on the deck of any vessel* within the harbour or dock, or at or near the pier, 
must cause it to be removed to a place of safety within two hours after being 
required to do so by notice in writing? signed by the harbour master®. If he fails 
to do so, he forfeits a sum not exceeding £2 for every hour the combustible 
thing remains in place after the expiry of two hours from service of the notice’. 

If any such combustible thing remains on any part of the quays or works 
connected with the harbour, dock or pier®, or on the deck of any vessel within 
the harbour or dock, or at or near the pier, after sunset, the owner or person in 
charge, or on his default the harbour master at the owner’s expense, must 
provide a sufficient number of persons to guard it from half an hour before 
sunset to half an hour after sunrise®. The expense, if not paid by the owner to the 
undertakers on demand, is ascertained and recovered in the same manner as 
damages!0, 

Any person who boils or heats any pitch, tar, resin, turpentine, oil or other 
combustible matter in any vessel lying within the harbour or dock or near the 
pier, or in any place within the limits of the harbour, dock or pier, except in a 
place and in the manner specially laid down for the purpose by the undertakers, 
is guilty of an offence and liable for every such offence to a penalty not 
exceeding £25!!. 


For the meaning of “owner”, see para. 502, note 11, ante. 

As to petroleum and explosives, see para. $21, note 17, ante. 

For the meaning of “the undertakers”, see para. 407, note 5, ante. 

For the meaning of “vessel”, see para. 413, note 5, ante. 

For the meaning of “writing”, see para. 441, note 1, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 69. The Harbours, Docks and Piers Clauses Act 

1847 only applies if incorporated in local legislation: see para. 405, text and notes 3, 4, and para. 

407, text and notes 2—4, ante. As to the appointment of the harbour master and his powers, see 

paras. 516 et seq., ante. 

7 Ibid., s. 69. As to the power of Her Majesty by Order in Council to make regulations as to 

combustible substances in dockyard ports, see para. 510, ante. 

8 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 70. By “sunrise” and “sunset” is meant the 

actual moment at which the sun rises and sets at the place in question: Gordon v Cann (1899) 68 

LJ QB 434, DC. See also Curtis v March (1858) 3 H 8 N 866; MacKinnon v Nicolson 1916 SC (J) 

6; and TIME. 

10 Le. in the same manner as damages for the recovery of which no special provision is made are 
directed by the Harbours, Docks and Piers Clauses Act 1847 to be ascertained and recovered: 
see s. 70. As to the recovery of such damages, see para. $48, post. 

11 Ibid., s. 71 (1); Criminal Law Act 1977, s. 31 (5) (a), (6) (a), (9). As to the recovery of penalties, 

see para. $48, post. 
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523. Fires and lights. The power of harbour authorities to make byelaws as to 
fires and lights within the harbour or in vessels has already been discussed!. Any 
person who has or causes to be had any fire, candle or lamp lit within any of the 
docks or the works belonging to them, except at a time and in the manner 
permitted by the undertakers’ byelaws?, is guilty of an offence?. Any person 
who has or causes to be had any fire or lighted candle or lamp in any vessel* 
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within the harbour or dock, or at or near the pier?, except with the permission 
of the harbour master®, is guilty of an offence’. In either case there is a penalty 
for each offence not exceeding £258. The harbour master may enter any vessel 
within the harbour or dock, or at or near the pier, to search for any fire or light 
unlawfully? in or suspected to be unlawfully in the vessel, and may extinguish 
itt0. Any person who obstructs the harbour master in the execution of this duty 
is guilty of an offence and liable for each offence to a penalty not exceeding 
L25". 

The Queen's harbour master!?, or any person with written!? authority from 
the Secretary of State for Defence!*, may with proper assistants enter any 
vessel!5 in a dockyard port!® and search for gunpowder, shotted or loaded guns, 
fire or light or combustible substances!” unlawfully!8 on board or suspected to 
be unlawfully on board and may extinguish any such light or fire!8. If any 
person wilfully obstructs the Queen’s harbour master or authorised person 
exercising this power, he is guilty of an offence and liable to a penalty not 
exceeding £251". 


fal 


See para. 508, ante. 

2 For the meaning of “the undertakers”, see para. 407, note 5, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 71 (3). The Harbours, Docks and Piers Clauses 
Act 1847 only applies when incorporated in local legislation: see para. 405, text and notes 3, 4, 
and para. 407, text and notes 2-4, ante. 

4 For the meaning of “vessel”, see para. 413, note $, ante. 

s For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

6 As to the appointment of the harbour master and his powers, see paras. 516 et seq., ante. 

7 

8 


te 


Harbours, Docks and Piers Clauses Act 1847, s. 71 (2). 
Ibid., s. 71; Criminal Law Act 1977, s- 31 (5) (a), (6) (a), (9). As to the recovery of penalties, see 
para. $48, post. 

9 Le. contrary to the provisions of the Harbours, Docks and Piers Clauses Act 1847 or the special 
Act (defined in para. 407, note 3, ante) or any byelaw made under them: see s. 72. 

10 Ibid., S. 72- 

11 [bid., s. 72; Criminal Law Act 1977, s. 31 (5) (a), (6) (a), (9). 

12 As to the appointment and general powers of the Queen's harbour master, see para. $19, ante. 

13 For the meaning of “writing”, see para. 441, note 1, ante. 

14 This provision, as originally enacted, referred to the Admiralty: see the Dockyard Ports 
Regulation Act 1865, s. 12. As to the devolution of the dockyard port functions of the 
Admiralty on the Secretary of State for Defence, see para. 510, note 7, ante. 

15 For the meaning of “vessel”, see para. $10, note 2, ante. 

16 For the meaning of “dockyard port”, see para. 401, text and notes IS, 16, ante. As to such 
ports, see para. 510, ante. 

17 As to the power of Her Majesty to make regulations by Order in Council as to guns, 
gunpowder, fire, light and combustible substances in dockyard ports, see para. 510, ante. 

18 Dockyard Ports Regulation Act 1865, s. 12. 

19 Ibid., s. 12; Criminal Law Act 1977, s. 31 (5) (a), (6) (a), (9). As to the recovery of penalties, see 
para. 510, note 6, ante. 


524. Guns and gunpowder. Any person who brings any loaded gun on the 
quays or works of the harbour or dock, or on the pier’, or who has any loaded 
gun in, or allows it to remain in, any vessel? in the harbour or dock, or at or 
near the pier, is guilty of an offence3. A person is also guilty of an offence if he 
brings any gunpowder on the quays or works of the harbour, or within the 
dock, or on the pier, or in any vessel within the harbour or dock, or at or near 
the pier, or allows it to remain there, without the permission of the under- 
takers4. In each case there is a penalty for every offence not exceeding £25°. 
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For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

For the meaning of “vessel”, see para. 413, note 5, ante. 

Harbours, Docks and Piers Clauses Act 1847, s- 71 (4). The Harbours, Docks and Piers Clauses 
Act 1847 only applies when incorporated in local legislation: see para. 405, text and notes 3, 4, 
and para. 407, text and notes 2—4, ante. 

4 Ibid., s. 71 (5). For the meaning of “the undertakers”, see para. 407, note $, ante. 

s Ibid., s. 71; Criminal Law Act 1977, s- 31 ($) (a), (6) (a), (9). As to the recovery of penalties, see 
para. 548, post. As to explosives, see para. $21, note 17, ante. As to the carriage of dangerous 
goods in ships, see the Merchant Shipping Act 1894, s. 446; the Merchant Shipping (Safety 
Convention) Act 1949, s. 23; the Merchant Shipping (Dangerous Goods) Rules 1978, S.I. 1978 
No. 1543 (amended by S.I. 1979 No. 976); and SHIPPING. As to the power of Her Majesty to 
make regulations by Order in Council as to guns and gunpowder in dockyard ports, see para. 
510, ante. As to the power of the Queen’s harbour master to search for guns and gunpowder in 
dockyard ports, see para. $23, ante. 
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525. Aids to safety in navigation. There is a statutory duty on the 
undertakers! to lay down buoys for the guidance of vessels? in the situations 
within the limits of the harbour, dock or pier? and of the type directed by the 
Corporation of Trinity House of Deptford Strond*. The undertakers may not 
erect any lighthouse or beacon or exhibit or allow to be exhibited any light, 
beacon or sea-mark without the prior sanction in writing? of Trinity House®. 
Any permitted light, beacon or sea-mark which is exhibited must not be altered 
without the same consent’; and it must be of such power and description, and be 
discontinued or altered, as Trinity House directs?. 

Unless exempted by the special Act”, before being entitled to take any rates!° 
in respect of the harbour, dock or pier the undertakers must provide and always 
afterwards maintain in good repair an efficient and well appointed lifeboat and 
rocket apparatus approved by the Secretary of State for Trade!!, with all 
necessary tackle for the assistance and succour of vessels in distress!?. The 
undertakers must also provide and maintain a competent crew and proper 
personnel for their effectual working!?. The lifeboat and apparatus must be 
stationed at or upon the most advanced works of the harbour, dock or pier, or 
another place approved by the Secretary of State for Trade, and must be used on 
all necessary occasions!?. The undertakers are liable to a penalty not exceeding 
£2 for every twenty-four hours during which the lifeboat or apparatus is not 
duly provided, maintained or stationed!3. 

Unless exempted by the special Act, before being entitled to take any rates in 
respect of the harbour, dock or pier the undertakers must provide and maintain 
in good repair and working order an efficient self-registering tide gauge and 
barometer and keep a daily record of their working and results and a daily 
account of the wind and weather!4. The account of the daily working of the tide 
gauge and barometer and the daily state of the wind and weather must be sent 
each month to the Secretary of State for Trade'5. There is a penalty of £2 for 
every twenty-four hours during which the tide gauge and barometer are not 
provided or maintained or the account of wind and weather is not kept!®, and a 
penalty not exceeding £10 for each month the undertakers refuse or neglect to 
send the monthly account to the Secretary of State for Trade’®. 


1 For the meaning of “the undertakers”, see para. 407, note 5, ante. 

2 For the meaning of “vessel”, see para. 413, note s, ante. 

3 For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

4 Harbours, Docks and Piers Clauses Act 1847, s. 77. The Harbours, Docks and Piers Clauses Act 
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1847 only applies when incorporated in local legislation: see para. 405, text and notes 3, 4, and 
para. 407, text and notes 2—4, ante. As to Trinity House, see SHIPPING. As to the duty of a 
harbour authority to buoy wrecks, see Anchor Line (Henderson Bros) Ltd v Dundee Harbour 
Trustees (1922) 38 TLR 299, HL. The trustees of a natural harbour are under no common law 
obligation to buoy the navigable channel, but if they do so they must use reasonable care to 
ensure that the buoys are kept in position: Dampskibet Forto Akt v Orkney Harbour Comrs 1915 
SC 743. Cf. Scrutton Sons & Co v A-G for Trinidad (1920) 15 Asp MLC 133, PC (buoys 
marking approach to dock); The Neptun [1938] P 21 (duties of buoyage and beaconage 
authorities defined); The Enid (1950) 83 LI L Rep 344 (failure to burn certain lights in approach 
channel); Workington Harbour and Dock Board v The Towerfield (Owners) [1951] AC 112, [1950] 
2 All ER 414, HL (failure to maintain width and depth of advertised channel). 

For the meaning of “writing”, see para. 441, note 1, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 78. This provision is not incorporated in 
modern harbour legislation. 

Ibid., s. 78. 

Ibid., s. 78. Many harbour authorities are also local lighthouse authorities. As to the power of 
local lighthouse authorities, see the Merchant Shipping Act 1894, s. 634, and SHIPPING. 

For the meaning of “the special Act”, see para. 407, note 3, ante. 

For the meaning of “rate’’, see para. 413, note 3, ante. 

This provision, as amended by the Harbours Transfer Act 1862, s. 5, referred to a Manby’s 
mortar and a sufficient supply of Carte’s rockets or such other mortar and rockets as the Board 
of Trade should by writing under the hand of the secretary of the board approve. As to the 
devolution of the board’s functions on the Secretary of State for Trade, see para. 436, ante. 
Harbours, Docks and Piers Clauses Act 1847, s. 16. 

Mo 17. 

Ibid., s. 18. The tide gauge and barometer must be maintained in a proper part of the harbour, 
dock or pier in a manner approved by the Secretary of State in writing: see s. 18. 

Ibid., s. 18. 

Ibid., s. 19. 


526. Duty to conserve ports. The Crown by the prerogative! has the 
conservancy of all ports and harbours and has the duty to protect public rights 
there, and the grantee of a port takes it subject to the same obligations?. 
Common law nuisances with respect to ports give rise to the same remedies as 
highway nuisances?. These nuisances include the filling or choking up of ports 
by the sinking of vessels* and the throwing in of rubbish*, the obstruction of 
moorings®, the building or enhancing of obstructions? and the decay or 
obstruction of harbours, wharfs, quays and piers’. The owner of a port has a 
duty to conserve it so that it is reasonably fit for use as a port?. 


I 
2 
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As to the royal prerogative, see CONSTITUTIONAL LAW, vol. 8, paras. 889 et seq. 

A-G v Tomline (1880) 14 Ch D 58, CA; A-G v Wright [1897] 2 QB 318 at 324, CA. 

See Hale, de Portibus Maris, c. 7; Hargrave, Law Tracts 85, 87, 88. As to highway nuisances, 
see HIGHWAYS, vol. 21, paras. 419 et seq. 

As to the right of the harbour master to remove wrecks, see para. $17, ante. 

As to restrictions on dumping, see para. $27, post. 

As to rights of mooring, see para. $21, note 14, ante. 

It is a question of fact whether building in a port is a nuisance or not: Hale, de Portibus Maris, 
c. 7; Hargrave, Law Tracts 85. Where a corporate body is authorised by statute to construct 
works in a specific position, it will not generally be liable for nuisance if the works are used 
reasonably and without negligence for the statutory purposes: Hammersmith and City Rly Co v 
Brand (1869) LR 4 HL 171. As to the right to compensation for depreciation in land values 
caused by the use of works, see the Land Compensation Act 1973, s. I (2), and COMPULSORY 
ACQUISITION, vol. 8, para. 378. 

See The Bearn [1906] P 48, CA; Margate Pier and Harbour Company of Proprietors v Margate 
Town Council (1869) 20 LT 564; Campbell v Hornsby (1873) IR 7 CL 540, Ex Ch. As to the 
liability of owners of vessels for damage to harbour works, see para. $43, post. 
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9 This will involve, among other duties, a duty to dredge the channel: Mersey Docks Trustees v 
Gibbs (1866) LR 1 HL 93; St Just SS Co Ltd v Hartlepool Port and Harbour Comrs (1929) 34 LIL 
Rep 344; The Neptun [1938] P 21. As to the liability of harbour authorities generally, see paras. 
$33 et seq., post. As to the duty to maintain premises and equipment, see para. 529, text and 
note 3, post. 


527. Restrictions on dumping and pollution. There is a statutory restriction 
on the dumping of substances or articles in the sea without the licence of the 
Minister of Agriculture, Fisheries and Food!. There is also a statutory provision 
making it an offence, punishable with a penalty not exceeding £25 for each 
offence, for any person to throw or put any ballast, earth, ashes, stones or other 
thing into a harbour or dock?. 

Where any oil? or mixture containing oil is discharged into a harbour’, the 
owner or master of the vessel from which it is discharged is guilty of an offence 
and liable on summary conviction to a fine not exceeding £ 50,0005. Where the 
offence takes place in a harbour, proceedings for the offence may be instituted 
only by the harbour authority®. A discharge of oil arising from the removal of 
wrecks by harbour authorities? does not constitute an offence unless it is shown 
that there was a failure to take reasonable steps for preventing, stopping or 
reducing the discharge®. Nor does the discharge of ballast into a place appointed 
by the harbour authority from vessels in which petroleum spirit has been carried 
constitute an offence under this provision’. The harbour authority may provide 
facilities at the harbour for enabling vessels using the harbour to discharge or 
deposit oil residues!®, and the Secretary of State may give directions to the 
authority to provide such facilities where they do not exist or are inadequate!!. 
Notice must be given to the harbour master before oil is transferred to or from a 
vessel in any harbour between sunset and sunrise!?. If any oil or mixture 
containing oil is discharged or escapes into the waters of a harbour, the 
occurrence must be reported immediately to the harbour master!3, 

There is also a civil liability on the owner of a ship from which persistent oil 
carried in bulk is discharged or escapes for damage caused in the area of the 
United Kingdom by contamination resulting from the discharge or escape!?. 
The owner is also liable for the cost of remedial measures!5, 

There are also statutory restrictions on the emission of dark smoke’ 
pollution generally?”, and in connection with coast protection!®. 


, on 


1 See the Dumping at Sea Act 1974, ss. 1 (1) (a), 2. Contravention is an offence: see s. 1 (6). A 
deposit made by or with the written consent of a harbour authority for the purpose of 
providing moorings or securing aids to navigation does not constitute dumping: see s. 1 (4). A 
deposit made by or on behalf of a harbour authority in the execution of works of maintenance 
in its harbour does not constitute dumping if it is made on the site of the works: s. 1 (5). See 
further WATERS. 

2 See the Harbours, Docks and Piers Clauses Act 1847, s. 73; Criminal Law Act 1977, s. 31 (s) 
(a), (6) (a), (9). Nothing in the Harbours, Docks and Piers Clauses Act 1847 prejudices or 
prevents any person from adopting otherwise lawful measures for recovering land which has 
been lost or severed by reason of the overflowing or washing of any navigable river, or for 
protecting his land from future loss or damage from this source: see s. 73 proviso. The 
Harbours, Docks and Piers Clauses Act 1847 only applies if incorporated in local legislation: see 
para. 405, text and notes 3, 4, and para. 407, text and notes 2-4, ante. As to the recovery of 
penalties, see para. 548, post. A harbour authority may be liable for damages if the deposit of 
rubbish fouls a berth: see The Bearn [1906] P 48, CA. As to other restrictions on the dumping 
of ballast etc., see the Harbours Act 1814. 
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3 As to the oil to which this restriction applies, see the Prevention of Oil Pollution Act 1971, 
s. 29 (1), and SHIPPING. See also Cosh v Larsen (1971) 115 Sol Jo 302, DC. 

4 This restriction applies to the whole of the sea within the seaward limits of the territorial 
waters of the United Kingdom and all other waters, including inland waters, which are within 
those waters and are navigable by sea-going ships: see the Prevention of Oil Pollution Act 
1971, s. 2 (2), and SHIPPING. The waters in question include a dry dock which has been partially 
pumped out: Rankin v De Coster [1975] 2 All ER 303, [1975] 1 WLR 606, DC. As to the 
territorial waters of the United Kingdom, see FOREIGN RELATIONS, vol. 18, paras. 1456, 1457. As 
to inland waters, see FOREIGN RELATIONS, vol. 18, para. 1454. 

$ See the Prevention of Oil Pollution Act 1971, s. 2 (1) (a), (4). As to the other persons who may 

be guilty of this offence, see s. 2 (1) (b)—(e), and SHIPPING. As to the statutory defences, see ss. $, 

6, and SHIPPING. 

Ibid., s. 19 (1) (b), (2) (a). As to the power of a harbour master to board and inspect vessels, see 

s. 18 (6), and SHIPPING. 

7 As to the power to remove wrecks, see para. $17, ante. 
8 Prevention of Oil Pollution Act 1971, s. 7. 
9 See ibid., s. 8, and SHIPPING. 

10 Ibid., s. 9 (1). 

11 See ibid., s. 9 (5). The Secretary of State must first consult with the harbour authority and with 
any Organisation appearing to him to be representative of owners of ships registered in the 
United Kingdom: see s. 9 (5), and SHIPPING. 

12 See ibid., s. 10 (1), and SHIPPING. If there is no harbour master, the notice must be given to the 
harbour authority: s. 10 (4). 

13 See ibid., s. 11 (1), and SHIPPING. If there is no harbour master, the report must be made to the 
harbour authority: s. 11 (1). As to directions designed to prevent or reduce oil pollution on 
shipping casualties, see ss. 12-16, and SHIPPING. 

14 See the Merchant Shipping (Oil Pollution) Act 1971, s. 1 (1), and SHIPPING. Liability exists 
apart from negligence, but there are statutory defences and a right in the absence of fault to 
limit liability: see ss. 2, 4. Insurance is compulsory and ships carrying designated descriptions of 
oil may not enter or leave port without a certificate of insurance: see s. 10. There is also a right 
to claim on the International Oil Pollution Compensation Fund: see the Merchant Shipping 
Act 1974, $. 4, and SHIPPING. 

15 See the Merchant Shipping (Oil Pollution) Act 1971, s. 1 (1). Oil spillage may also constitute a 
public nuisance: see Miller SS Co Pty Ltd v Overseas Tankship (UK) Ltd, The Wagon Mound 
(No. 2) [1963] 1 Lloyd’s Rep 402 (N.S.W.). 

16 See the Clean Air Act 1956, ss. 1, 20, and SHIPPING. 

17 See the Control of Pollution Act 1974, Part II (ss. 31-56), and WATERS. 

18 See para. 411, text and note 8, ante. 


A 


INM ELLANEOGUS POWERS AND DUTEES OF 
HARBOUR AUBHORITIES 


528. Appointment of officers. The power of harbour authorities to appoint a 
collector of rates!, measuring staff? and harbour masters has already been 
discussed3. A harbour authority also has power to appoint a clerk or secretary?* 
and, in some cases, to appoint police constables>. There is a statutory obligation 
to employ staff for the operation of cranesf, and a general power to appoint 
other necessary staff will be implied’? except where it is expressly contained in 
local legislation®. 


1 As to the collector of rates and his assistants, see para. 502, ante. 

2 As to the appointment of meters and weighers, see para. 506, ante. 

3 As to the appointment of harbour masters, see para. 516, ante. As to the Queen’s harbour 
master, see para. $19, ante. 
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4 See para. 509, text and notes 13, 14, ante. Local legislation frequently incorporates an express 
power to appoint a clerk or secretary: see e.g. the Dover Harbour Consolidation Act 1954, 
Saami): 

$ See para. 549, post. 

6 Sce para. 412, text and note $, ante. 

7 The duty to conserve ports (see para. 526, ante) necessarily involves the employment of 
sufficient staff to carry out that duty. The power to make byelaws regulating the conduct of 
porters and carriers employed by a harbour authority (see para. 508, ante) implies a power to 
employ them. 

8 A duty to improve, administer and maintain a harbour implies a power to appoint necessary 
staff: see e.g. the Port of London Act 1968, s. $. 


529. Land, buildings, plant and equipment. Statutory powers for the 
compulsory acquisition of land are frequently included in the local legislation of 
harbour authorities, and there is a statutory right for them to acquire land by 
agreement!. Harbour authorities also have power to provide and let out on lease 
warehouses and other buildings, cranes and weighing machines?. They have a 
duty to maintain their premises and equipment in a reasonably fit condition for 
lise: 


1 See para. 408, ante. 

2 See para. 412, ante. As to the provision of facilities for the Commissioners of Customs and 
Excise, see para. 412, text and note 7, ante. 

3 See para. $26, ante, and Liebigs Extract of Meat Co Ltd v Mersey Docks and Harbour Board and 
Walter Nelson & Son Ltd [1918] 2 KB 381, CA. 


530. Power to carry out harbour operations. A harbour authority! may 
carry out, either within the limits within which it has jurisdiction? or on harbour 
land?, any harbour operations* except the marking or lighting of a harbour or 
any part of it®. 


1 For the meaning of “harbour authority”, see para. 408, note 1, ante. 

2 As to the prescribed limits, see para. 516, note 6, ante. 

3 For the meaning of “harbour land”, see para. 440, note 6, ante. That definition applies by 
virtue of the Docks and Harbours Act 1966, s. 50 (1). For the meaning of “land”, see para. 408, 
note 2, ante. 

4 For the meaning of “harbour operations”, see para. 440, note 6, ante. 

5 Docks and Harbours Act 1966, s. 38 (2). Power to mark and light a harbour, although 
excluded from s. 38 (2), is available to many harbour authorities under their special legislation. 
A harbour authority with such powers is usually a local lighthouse authority for the purposes 
of the Merchant Shipping Act 1894, Part XI (ss. 634-675): see SHIPPING. 


531. Power to provide inland clearance depots. A harbour authority! may 
provide, maintain and operate, either alone or together with any other person? 
and either on harbour land? or, with the consent of the Minister of Transport?, 
elsewhere, depots for the sorting of goods?, with facilities for the reception, 
storage, weighing and handling of goodsí. A harbour authority which is 
maintaining a depot for the sorting of goods may make and recover from the 
persons using the depot, or any services or facilities provided there, reasonable 
charges” for their use®. 
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For the meaning of “harbour authority”, see para. 408, note 1, ante. 

For the meaning of “person”, see para. 421, note 1, ante. In this context “person” is wide 
enough to include a consortium of harbour authorities: 276 H.L. Official Report (sth series), 
26th July 1966, 700. 

As to the meaning of “harbour land”, see para. 530, note 3, ante. For the meaning of “land”, 
see para. 408, note 2, ante. 

This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: Docks and Harbours Act 1966, s. 58 (1). As to this minister, see para. 432, ante. 
For the meaning of “goods”, see para. 421, note 18, ante. 

Docks and Harbours Act 1966, s. 36 (1). The authority may do anything appearing to it to be 
requisite, convenient or advantageous for or in connection with the discharge of this function: 
s. 36 (1). Harbour empowerment and revision orders may be made if the minister is satisfied 
that their making is desirable in the interests of efficient operation of a depot, notwithstanding 
the statutory preconditions for the making of such orders: see paras. 421, 480, ante. As to the 
general power to provide warehouses etc., see para. 412, ante. References to a harbour in the 
provisions enabling harbour revision orders and reorganisation schemes to be made include 
references to a depot provided under s. 36: see para. 478, text and note 2, and para. 480, text 
and note 2, ante. 

As to charges generally, see paras. 492 et seq., ante. 

Docks and Harbours Act 1966, s. 36 (3). Nothing in s. 36 affects the power of the 
Commissioners of Customs and Excise under customs and excise enactments to approve places 
for the loading, unloading, deposit, keeping or securing of goods or the conditions and 
restrictions subject to which approval may be given to any such places: s. 36 (5). As to 
approved wharfs and transit sheds, see CUSTOMS AND EXCISE, vol. 12, paras. 666, 668. 


532. Power to acquire harbour businesses. A harbour authority! may 
acquire by agreement any business or undertaking which consists wholly or 
mainly of the carrying out of harbour operations? or of the provision, 
maintenance or operation of any depot for the sorting of goods?, or so much of 
any business or undertaking as consists of the carrying out of harbour operations 
or of the provision, maintenance or operation of such a depot*. A harbour 
authority may also subscribe for or acquire any securities> of a body corporate 
which is wholly or mainly engaged, or which it is proposed should become 
engaged, in carrying out harbour operations or in providing, maintaining or 
operating any such depot?. 


I 


For the meaning of “harbour authority”, see para. 408, note 1, ante. The nationalised boards 
are not included among the harbour authorities upon which the powers described in this 
paragraph are conferred: see the Docks and Harbours Act 1966, s. 37 (1). As to the powers of 
the British Transport Docks Board, see paras. 450-455, ante. 


2 For the meaning of “harbour operations”, see para. 440, note 6, ante. 


un 


Le. a depot provided, maintained or operated under the Docks and Harbours Act 1966, s. 36: 
see para. $31, ante. 

Ibid., s. 37 (1). This power is expressed to be subject to the provisions of s. 37. 

For the purposes of this provision ““securities”” means, in relation to a body corporate, any 
shares, stock, debentures, debenture stock and any other security of a like nature, of the body 
corporate: s. 37 (4). 

Ibid., s. 37 (2). This power is also expressed not to apply to the nationalised boards and to be 
subject to the provisions of s. 37. As to the power of harbour authorities to borrow for the 
purposes of s. 37, see para. 425, text and notes 6, 7, ante. A harbour authority may not by 
virtue of s. 37 acquire a business or undertaking which consists of or includes the provision, 
maintenance or operation of a depot, or subscribe for or acquire any securities of a body 
corporate which is engaged, or which it is proposed should become engaged, in providing, 
maintaining or operating a depot, without the consent of the Minister of Transport: s. 37 (3). 
This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see s. 58 (1). As to this minister, see para. 432, ante. 
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(6) LIABILITIES 


(i) Liabilities of Harbour Authorities 


533. Liability for negligence generally. Subject to the terms of its special 
Act!, if any, a harbour authority? which takes tolls? for the use of a harbour 
must use reasonable care to see that the harbour is in a fit condition for a vessel 
to resort to it*, and that the warehouses and wharfs3 are fit to receive cargo, and 
cannot by delegating its duty’ in this respect absolve itself from the consequences 
of negligence®. 


1 For the meaning of “the special Act”, see para. 407, note 3, ante. The liabilities of a statutory 
body must be determined on a true interpretation of the statutes under which it is created: see 
Southampton and Itchin Floating Bridge and Roads Co v Southampton Local Board of Health (1858) 8 
E & B 801 at 812, and para. 538, text and note 2, post. For the circumstances in which 
statutory remedies may exclude remedies at common law, see STATUTES. 
For the meaning of “harbour authority”, see para. 408, note 1, ante. As to the liabilities of 
dock owners and wharfingers, see paras. $38 et seq., post. 
Cf. Forbes v Lee Conservancy Board (1879) 4 Ex D 116, where a barge was damaged by 
obstruction in a part of the river free from tolls, and the statutory duty of the conservancy 
board to remove obstructions was held to be discretionary only and so the board was not 
liable. 
Parnaby v Lancaster Canal Co (1839) 11 Ad € El 223, Ex: Ch; Mersey Docks Trustees v Gibbs 
(1866) LR 1 HL 93; The Calliope [1891] AC 11, HL; The Devon (1923) 16 Asp MLC 268 (lack 
of reasonable care in not dredging up old rope); St Just SS Co Ltd v Hartlepool Port and Harbour 
Comrs (1929) 34 LI L Rep 344 (failure of harbour authority to exercise reasonable care and skill 
in identifying position of, and on dispersing, wreck). See also The Neptun [1938] P 21. The 
harbour and its machinery must be reasonably safe for persons doing business on board vessels 
in the harbour: Smith v London and St Katharine Docks Co (1868) LR 3 CP 326; and see The 
Burlington (1895) 8 Asp MLC 38, CA (berthing vessel at unsafe berth in the channel of the 
harbour); Robertson v Portpatrick and Wigtownshire Joint Committee 1919 SC 293; Cormack 
(Owner of Steamship Colinton) v Dundee Harbour Trustees 1930 SC 112 (defective berth; harbour 
authority failed to establish reasonable care); Albatross (Owners) v Ford Motor Co and Port of 
London Authority (1936) 19 Asp MLC 1 (port authority negligent in placing anchor near berth 
so as to make berth unsafe without notice; owners of jetty not liable); The Unique [1939] WN 
60 (barge underpinned at jetty when tide rose: unsafe berth). As to the liability of dock and 
wharf owners with respect to the use of docks and berths, see para. 538, post. 
As to the liabilities of dock owners and wharfingers, see paras. 538 et seq., post, and WATERS. 
See Leibigs Extract of Meat Co Ltd v Mersey Docks and Harbour Board and Walter Nelson & Son 
Ltd [1918] 2 KB 381, CA. 
7 As to the liability of the authority for the acts or orders of its employees, see para. 535, post. 
8 The Bearn [1906] P 48, CA. It is no defence that the bad state of the harbour could not be 
detected, when the harbour authority has neglected its duty by delegating the duty of sounding 
the harbour to local pilots who are not its employees: The Bearn, supra. 
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534. Liability for depth of approaches. Where a harbour authority holds out 
that there is a certain depth of water at a part of the harbour over which vessels 
may be obliged to pass, it must use reasonable care to provide that the 
approaches to that part are sufficient, under normal conditions, to enable a vessel 
to pass over it! or give warning that the advertised depth has not been 
maintained?. 


1 Bede SS Co v River Wear Comrs [1907] 1 KB 310, CA, where silt was allowed to accumulate at 
the entrance to a dock, over the sill of which the authority advertised a certain depth of water. 
As to the liability of dock owners, see further paras. 538—540, post. 
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2 Workington Harbour and Dock Board v The Towerfield (Owners) [1951] AC 112, [1950] 2 All ER 
414, HL (failure to give adequate warning that advertised width and depth of channel was not 
maintained). 


535. Liability for acts and orders of employees. A harbour authority is 
liable for any damage that may arise from the acts and directions of its 
employees when acting within the scope of their duty, for when a vessel is 
within the jurisdiction of a harbour authority by law empowered to give 
orders!, the orders must be obeyed unless it is obvious that in following them 
there is danger, in which case they may be disregarded?. However, where a 
notice is displayed on the authority’s premises to the effect that vessels and 
persons using the harbour facilities do so at their own risk, the authority may 
claim exemption from liability for the negligence of its employees according to 
the terms of the notice?. A harbour authority is not liable for the acts of its 
employee when not acting as such but in another capacity, even though he is 
licensed by the authority so to act*, or where the authority’s employee acts on 
misrepresentations made to the authority by the shipowner’s employees?. 


1 As to the duty of harbour and dock masters on giving orders and the duty of those in charge of 
vessels to obey them, and as to liability for damage caused by a collision when a ship is acting 
under such orders, see SHIPPING. 

2 The Bilbao (1860) Lush 149; The Belgic (1875) 2 PD 57n; affd. (1876) 2 PD sgn, CA; The 
Cynthia (1876) 2 PD 52; The Rhosina (1885) 10 PD 131, CA (harbour master ordering anchor 
to be dropped upon which vessel grounded); The Apollo [1891] AC 499, HL (informing master 
that he might safely ground his vessel in a dock entrance and permitting him to use it for that 
purpose); Reney v Kirkcudbright Magistrates [1892] AC 264, HL (ordering vessel to a place 
where she grounded and suffered damage); East London Harbour Board v Caledonia Landing, 
Shipping and Salvage Co Ltd, East London Harbour Board v Colonial Fisheries Co Ltd [1908] AC 
271, PC (removing vessel and negligently remooring her); The Bien [1911] P 40 (mooring 
vessel on an oyster bed); Robertson v Portpatrick and Wigtownshire Joint Committee 1919 SC 293 
(where it was held that the harbour authority was liable for the negligence of the harbour 
master in failing to warn the master of a vessel of a hidden danger); The Framlington Court 
(1936) 56 Ll L Rep 200 (ordering vessel to get under way when dock entrance obstructed). 
When both the harbour authority’s employee and the plaintiff have been negligent, it seems 
that the maritime rule as to division of loss (see SHIPPING) does not apply (see The Rockabill 
[1937] P 93, [1937] 1 All ER 191, CA), but the statutory provisions which nullify the common 
law rule as to the effect of contributory negligence will apply (see NEGLIGENCE, vol. 34, para. 
68). As to the effect of a clause in a towage contract indemnifying the authority, see The 
Carlton [1931] P 186; The Lindenhall [1945] P 8, CA (damage not arising “in connection with 
the towage” and indemnity clause applied only to third party claims). As to indemnity clauses 
in towage contracts, see generally SHIPPING. See also EMPLOYMENT, vol. 16, para. 750. 

3 See Forbes, Abbott and Lennard Ltd v Great Western Rly Co (1927) 17 Asp MLC 347, CA; 
Wickett v Port of London Authority [1929] 1 KB 216; The Ballyalton [1961] 1 All ER 459 [1961] 
1 WLR g20. 

4 Shaw, Savill and Albion Co v Timaru Harbour Board (1890) 15 App Cas 429, PC (no liability for 
deputy harbour master licensed as a pilot by harbour authority when acting as a duly qualified 
pilot). As to pilots, see generally SHIPPING. 

s Lloyd v Iron (1865) 4 F & E 1011. It is the duty of the master of a vessel to bring to the notice of 
the harbour master any peculiarity as to the draught and build of his vessel: Lloyd v Iron, supra. 


536. Liability for neglect. Where a harbour authority undertakes for reward 
to perform services to a vessel coming to its harbour, it is liable for any breach of 
agreement to perform these services! or for any neglect on its part to exercise 
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reasonable care and skill in the performance of these services?. Where a harbour 
authority undertakes a duty, although imposed on it by statute, towards a vessel 
in its jurisdiction, it is liable for the consequences of any neglect of that duty?. 


1 South Wales and Liverpool SS Co Ltd v Nevill’s Dock and Rly Co Ltd, Nevill's Dock and Rly Co 
Ltd v Maatschappij SS Bestevaer, Rotterdam (1913) 12 Asp MLC 328; and see The Rehearo [1933] 
P 286. 

2 The Ratata [1898] AC 513, HL (lightening and towing a vessel to the authority’s docks); 
Liebig’s Extract of Meat Co Ltd v Mersey Docks and Harbour Board and Walter Nelson & Son Ltd 
[1918] 2 KB 381, CA. Cf. Loader v London and India Docks Joint Committee (1891) 8 TLR 5, CA. 
A harbour authority does not warrant the efficiency of its moorings, but it must exercise 
reasonable care and skill to maintain their efficiency; inspection must be adequate in relation to 
the risk of deterioration: see The Quercus [1943] P 96, where the breaking of the mooring chain 
on hire from the authority raised a prima facie case of negligence. 

3 The Douglas (1882) 7 PD 151, CA (undertaking to light and buoy a sunken wreck); The Utopia 
[1893] AC 492, PC; Anchor Line (Henderson Bros) Ltd v Dundee Harbour Trustees (1922) 38 TLR 
299, HL. 


537. Limitation of liability and of actions. Where damage is done without 
the actual fault or privity of the owners of any dock! or of a harbour authority?, 
they may limit their liability?. 

The periods of limitation of actions brought against harbour authorities, dock 
owners and wharfingers* are the same as in the case of any other person not 
under disability?. 


1 As to the liabilities of dock owners, see paras. 538 et seq., post. 

2 “Harbour authority” includes all persons or bodies of persons, corporate or incorporate, being 
proprietors of or entrusted with the duty or invested with the power of constructing, 
improving, managing, regulating, maintaining or lighting a harbour, and “harbour” includes 
harbours properly so called, whether natural or artificial, estuaries, navigable rivers, piers, 
jetties and other works in or at which ships can obtain shelter or ship and unship goods or 
passengers: Merchant Shipping Act 1894, s. 742, which applies by virtue of the Merchant 
Shipping (Liability of Shipowners and others) Act 1900, s. $. 

3 See ibid., s. 2, and SHIPPING. The amount of the limitation is calculated by reference to the 
tonnage of the largest British ship which, at the time the loss or damage in question occurs, is, 
or within five years previously has been, within the area over which the dock owner or 
harbour authority performs any duty or exercises any power, but ships which have been 
within the area only for certain specified purposes must not be taken into account: see s. 2 (1), 
and SHIPPING. From such date as the Secretary of State may by order appoint the owner of a 
dock or a harbour authority will be entitled to limit his liability unless it is proved that the loss 
in question resulted from his personal act or omission committed with the intent to cause such 
loss, or recklessly and with knowledge that such loss would probably result: see the Merchant 
Shipping Act 1979, ss. 19 (1), $2 (2), Sch. 5, para. 1 (1). At the date at which this volume states 
the law no such order had been made. 

4 As to the liabilities of wharfingers, see paras. 538 et seq., post, and WATERS. 

5 See LIMITATION OF ACTIONS, vol. 28, para. 604. 


(ii) Liabilities of Dock Owners and Wharfingers 


538. Duties of dock and wharf owners with respect to use of docks and 
berths. The duty of dock owners! to the ships using their docks frequently 
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depends on the statutes which regulate their authority, as well as on the 
condition and situation of the dock?. 

Generally speaking, their duty is to take reasonable care that ships entering 
and using their docks may do so in safety, as regards both the ships themselves 
and the persons connected with their working?. If a ship is? damaged by an 
obstruction, such as an accumulation of mud‘, or something sunk?, or a snag®, 
they are liable if they either knew of the obstruction and failed to remove it or 
to give warning of it, or if they had the means of knowing of it and neglected to 
use those means”. Thus, where the defendants opened a dock for public use, 
when the channels leading to it were in such a state as to be dangerous to ships 
of large size, the defendants were held to be negligent®. If the dock is obviously 
not a dry dock, but is represented by the proper representative of the dock 
owners to be fit for use as such and as having a level bottom, the owners are 
liable if, in consequence of so using the dock, the vessel is injured by the bottom 
being uneven?. 

The owner of a wharf*% who for reward or benefit invites a vessel to berth 
there owes a duty to take reasonable care to see that the berth is safe for the 
vessel to lie at or, failing that, to give warning that he has not done so!!. 


1 A dock owner may also be the harbour authority. As to the liabilities of harbour authorities, 
see paras. 533—537, ante. 

2 The Excelsior (1868) LR 2 A & E 268 (dock master having discretionary power under statute to 

change the station of a ship, and using his discretion reasonably, is not liable for damage that 

may arise). Cf. Thompson v North Eastern Rly Co (1862) 2 B & S 106; affd. (1862) 2 B & S 119, 

Ex Ch; and see para. $33, note 1, ante. 

Parnaby v Lancaster Canal Co (1839) 11 Ad & El 223 at 243, Ex Ch, approved in Mersey Docks 

Trustees v Gibbs (1866) LR 1 HL 93; affg. Mersey Docks and Harbour Board v Penhallow (1861) 7 

H & N 329, Ex Ch, Pyman SS Co v Hull and Barnsley Rly Co [1914] 2 KB 788 at 796 (the 

prima facie duty of a dock owner is not an absolute duty to provide blocks reasonably fit for 

the purpose for which they are to be used, but only a duty to take care that they are reasonably 
fit) (affd. [1915] 2 KB 729, CA); Liebigs Extract of Meat Co Ltd v Mersey Docks and Harbour 

Board and Walter Nelson & Son Ltd [1918] 2 KB 381, CA; The Pass of Leny (1936) 19 Asp MLC 

23; cf. Bede SS Co v River Wear Comrs [1907] 1 KB 310, CA. In The Lancastrian (1915) 32 TLR 

117 (affd. (1916) 32 TLR 655, CA), it was held that a dock owner accepting a ship which was 

not of unusual construction without making inquiry was liable in not providing sufficient 

docking material. It seems that if a ship is of unusual construction it is the duty of the 
shipowners to inform the dock owners and it is not the duty of the dock owners to make 
inquiries. In the absence of contractual responsibility, liability for e.g. unevenness of a berth lies 
in negligence: see The Ballyalton [1961] 1 All ER 459, [1961] 1 WLR 929. As to the effect of 
the display of a notice disclaiming liability, see para. $35, text and note 3, ante. For an instance 
of a clause in a contract giving exemption from liability, see Pyman SS Co v Hull and Barnsley 

Rly Co [1914] 2 KB 788. As to the effect of an indemnity clause in a towage contract where 

tugs are provided to assist vessels in dock, see The Carlton [1931] P 186, and The Lindenhall 

[1945] P 8, CA, where, in both cases, it was held that the damage sustained did not arise “‘in 

connection with the towage” and that the clause in the contract gave no protection against claims 

by the owners of the vessels towed but only against third party claims. 

4 Mersey Docks and Harbour Board v Penhallow (1861) 7 H & N 329, Ex Ch; Mersey Docks Trustees 
v Gibbs (1866) LR 1 HL 93, followed and applied in Campbell v Hornsby (1873) IR 7 CL 540, 
Ex Ch; Bede SS Co v River Wear Comrs [1907] 1 KB 310, CA. 

s Parnaby v Lancaster Canal Co (1839) 11 Ad & El 223 at 243, Ex Ch (sunken barge); White v 
Phillips (1863) 15 CBNS 245 (camp-shed); cf. Curling v Wood (1847) 16 M & W 628, Ex Ch; 
Forbes v Lee Conservancy Board (1879) 4 Ex D 116. 

6 Rv Williams (1884) 9 App Cas 418, PC. 

7 Mersey Docks Trustees v Gibbs (1866) LR 1 HL 93; The Moorcock (1889) 14 PD 64, CA; Albatross 
(Owners) v Ford Motor Co Ltd and Port of London Authority (1936) 19 Asp MLC 1; cf. Butler v 
M Alpine [1904] 2 IR 445 (Ir. CA). 

8 Thompson v North Eastern Rly Co (1860) 2 B & S 106; affd. (1862) 2 B & S 119, Ex Ch (even if 


we 


Paras. 538-540 Vol. 36: Ports and Harbours 378 


those in charge of the ship knew of the danger and exposed the ship to it the defendants might 
still be liable, unless those in charge did not act prudently). Cf. Clayards v Dethick and Davis 
(1848) 12 QB 439; Williams v Swansea Harbour Trustees (1863) 14 CBNS 845; Bede SS Co v 
River Wear Comrs [1907] 1 KB 310, CA. 

y The Apollo [1891] AC 499, HL (dock owners would not, however, be liable if the only 
representation was that other vessels had grounded safely and “this one can try her luck”). In 
Wright & Son v Lethbridge (1890) 63 LT 572, CA, the foreman in a royal dockyard was held not 
to be a servant of the defendants (government officials) for this purpose. See also Story’s Law 
of Agency (9th Edn) para. 313. 

10 As to the liabilities of wharfingers, see further WATERS. 

11 The Moorcock (1889) 14 PD 64, CA (wharfinger inviting vessel to use unsafe berth); The Grit 
[1924] P 246 (the fact that dues are not charged does not relieve the wharfinger from liability); 
The Empress [1923] P 96 (invitation to discharge in berth belonging to other persons); The 
Hayle [1929] P 275 (printed notice of conditions not part of contract and no defence); The Kate 
[1935] P 100 (lessee of quay entitled to indemnity for damages, payable on account of defective 
berth, from owners of quay and berth who had covenanted to keep them in good order); The 
Sound Fisher (1937) 59 L1 L Rep 123, CA (onus on owners of berth and wharf to show exercise 
of reasonable care); Firth Shipping Co v Earl of Morton’s Trustees 1938 SC 177 (grantee of a free 
port bound to warn shipping where dues are insufficient to maintain a safe berth). Cf. The Pass 
of Leny (1936) 19 Asp MLC 23 (owners of wharf and berth not liable for damage caused by 
inability of berth to hold up ship as they did not warrant safety of berth and had taken all 
reasonable steps to make it safe); Onesimus Dorey & Sons Ltd v Headley’s Wharf Ltd and William 
Ashby Ltd [1939] 3 All ER 23, CA (no contractual relationship and so no duty on wharfinger). 


539. Duty of dock owner with respect to repair of ship. Where the 
proprietor of the dock undertakes the repair of the ship he must take care to 
have her properly attended to. So where a sufficient number of workmen were 
not provided, and in consequence of a high tide breaking down the dock gates 
the ship was injured, the proprietor was held liable as, had there been a sufficient 
number of men, precautions could have been taken to prevent the damage after 
the danger was seen to be approaching!. There is no duty on the part of dock 
do to continue to do a voluntary act merely because it has been previously 
one?. 


1 Leck v Maestaer (1807) 1 Camp 138. In Hibbs v Ross (1866) LR 1 QB 534 it was stated that those 
in charge of a ship are generally in the employ of the shipowner (ship keeper held so to be 
employed in absence of proof that he was employed by someone else, e.g. the dock owners). 
As to the liability of ship repairers for damage sustained by a ship whilst lying in a public dock, 
see The Rehearo [1933] P 286. See also BAILMENT, vol. 2, para. 1569. 

2 E.g. the altering of mooring ropes as the level of the water in the dock, and, in consequence, 
the ships in it, sank: Loader v London and India Docks Joint Committee (1891) 8 TLR 5, CA. 


540. Duty with respect to persons using premises. The duty of wharfingers 
and dock owners to persons using their premises in respect of dangers due to the 
state of, or things done or omitted on, those premises is, as in the case of other 
occupiers of premises, the statutory common duty of care! which an occupier 
owes to all his visitors, except insofar as he is free to and does extend, restrict, 
modify or exclude that duty to any visitors by agreement or otherwise?. 


1 Le. under the Occupiers’ Liability Act 1957: see NEGLIGENCE, vol. 34, paras. 18 et seq. The 
statutory rules as to this duty supersede those of the common law except as to the persons on 
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whom such a duty is imposed or to whom it is owed: s. 1 (1), (2). Under the common law, the 
duty was to have those parts of the premises to which visitors may reasonably be expected to 
go in the belief, reasonably entertained, that they are entitled or invited to do so (see Mersey 
Docks and Harbour Board v Procter [1923] AC 253, HL) reasonably safe for those coming onto 
them on business (Smith v London and St Katharine Docks Co (1868) LR 3 CP 326, following 
Corby v Hill (1858) 4 CBNS 556; Moore v Ransome’s Dock Committee (1898) 14 TLR 539, CA, 
distinguishing Wakelin v London and South Western Rly Co (1886) 12 App Cas 41, HL); cf. 
Keeble v East and West India Dock Co (1889) 5 TLR 312, CA (where a stanchion which 
supported a chain on a dock bridge gave way on being seized by a person who slipped on the 
bridge, and it was held that there was no negligence, as the stanchion was not placed there to 
support persons falling). If a berth owner with specialised knowledge of local weather 
conditions insists upon a vessel at all times being ready to leave and insists upon a power to 
order the ship out from his berth for what must be the mutual safety of both, he also assumes a 
duty at all times to exercise reasonable care to that end: see The Hoegh Silvercrest [1962] 1 
Lloyd’s Rep 9 at 21. A statutory dock authority may be liable for injury caused by failure to 
repair a swing bridge over which the public has a right to pass: see Guilfoyle v Port of London 
Authority [1932] 1 KB 336. See further CARRIERS, vol. $, para. 389; NEGLIGENCE, vol. 34, para. 
san 

Occupiers’ Liability Act 1957, ss. 1 (1), 2 (1). As to the effect of the words “or otherwise”, see 
NEGLIGENCE, vol. 34, para. 28. 


lo 


541. Duty in respect of plant and tackle supplied. Where dock owners or 
wharfingers in the course of their business provide plant or tackle for the use of 
ships!, or appliances for obtaining access to them?, they are liable for injuries? 
caused by defects in plant, tackle or appliances where used in connection with 
the business of the ship or of the dock owners or wharfingers‘. 


1 Scott v London and St Katherine Docks Co (1865) 3 H & C 596, Ex Ch. 

2 Smith v London and St Katharine Docks Co (1868) LR 3 CP 326; Loader v London and India Docks 
Joint Committee (1891) 8 TLR 5, CA. The dock owner may not be liable to maintain the safety 
of such appliances by altering mooring ropes in accordance with the state of the tide: see Loader 
v London and India Docks Joint Committee, supra. 

3 As to insurance against industrial injuries (modified in application to mariners), see NATIONAL 
HEALTH. 

4 Smith v London and St Katharine Docks Co (1868) LR 3 CP 326. It appears that a guest or person 
hawking goods would not usually be on such business: see Moore v Ransome’s Dock Committee 
(1898) 14 TLR 539, CA. 


542. Duty in respect of goods landed. Dock owners are under an obligation 
to take reasonable care that quays and sheds are reasonably fit for the reception 
of cargoes discharged from ships entering and using their docks!. If, as they 
usually do, they act as warehousemen and wharfingers?, their duty, apart from 
any special contract that may be made, is to take reasonable and ordinary care in 
dealing with the goods received by them in their capacity of warehousemen and 
wharfingers?. 


1 Liebigs Extract of Meat Co Ltd v Mersey Docks and Harbour Board and Walter Nelson & Son [1918] 
2 KB 381, CA. 

2 As to the obligations of a wharfinger in respect of goods landed, see further WATERS. 

3 See BAILMENT, vol. 2, paras. 1538 et seq.; CARRIERS, vol. 5, para. 344; and as to lien, see 
BAILMENT, vol. 2, paras. 1549, 1572; CARRIERS, vol. 5, para. 448. 
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(iii) Liabilities of Owners and Masters of Vessels 


543. Liability for damage done to a harbour. Subject to the statutory right 
to limitation of liability in respect of damage to harbour works', the owner of a 
vessel or float of timber is by statute? answerable to the harbour authority? for 
any damage‘ done by that vessel or float of timber, or by any person employed 
about the same, to the harbour? or the quays or works connected with it®. The 
owner is liable, whether negligent or not”, and is liable notwithstanding that the 
negligence of the harbour authority contributed to the damage?. However, the 
damage must be caused by action attributable to human agency, so that, where a 
vessel has been abandoned? at the time when the damage is done, the owner is 
not liable; but, with this one exception, the liability is absolute*%. The master or 
person in charge of a vessel or float of timber is also liable to make good the 
damage caused by his wilful act of negligence!!. A harbour authority may detain 
the vessel or float of timber until sufficient security has been given for the 
amount of damage done!?. When the amount claimed as damages does not 
exceed £50 it may be recovered before two justices, who have power to distrain 
and, if necessary, to sell the vessel or float of timber causing the damage, and any 
tackle or furniture of it, in order to satisfy the amount of the damages, costs and 
charges awarded by them to be paid!??. 


= 


See the Merchant Shipping (Liability of Shipowners and Others) Act 1958, s. 2 (2) (b), and 
SHIPPING. From a date to be appointed by order of the Secretary of State this provision is to be 
repealed and replaced by a right to limit liability under the Convention on Limitation of 
Liability for Maritime Claims (London, īst to roth November 1976; Misc. 31 (1978); Cmnd. 
7035): see the Merchant Shipping Act 1979, ss. 17, 50 (4), 52 (2), Sch. 4, Sch. 7, Part I. At the 
date at which this volume states the law no order bringing these provisions into force had been 
made. 

As to lability at common law, see the text and note 7, infra. 

I.e. one to which the Harbours, Docks and Piers Clauses Act 1847, or any special Act, applies: 
see paras. 407, 408, ante. 

4 The damage recoverable is confined to that physically done to the harbour, quays or works 
connected therewith and does not include consequential loss: Workington Harbour and Dock 
Board v The Towerfield (Qwners) [1951] AC 112, [1950] 2 All ER 414, HL (loss of revenue 
through inability to use the harbour not included); Anglo-Algerian SS Co Ltd v Houlder Line Ltd 
[1908] 1 KB 659 (owners not liable to another vessel which is prevented from entering the 
harbour through negligence in damaging the dock gates). 


lu 
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s For the meaning of “harbour”, see para. 401, text and notes 6, 7, ante. 
6 Harbours, Docks and Piers Clauses Act 1847, s. 74. 
7 Great Western Rly Co v The Mostyn (Owners) [1928] AC 57, HL; The Stonedale No. 1 (Owners) 


v Manchester Ship Canal Co [1956] AC 1 at 10, [1955] 2 All ER 689 at 693, HL. A right of 
action may lie at common law for the cost of removing obstructions caused by negligence, or 
may lie under statute for damage done independently of negligence: The Stonedale No. 1 
(Owners) v Manchester Ship Canal Co, supra. As to the removal of obstructions, see SHIPPING. 
Workington Harbour and Dock Board v The Towerfield (Owners) [1951] AC 112, [1950] 2 All ER 
ale. 

9 Le. abandoned owing to the violence of wind and waves: see River Wear Comrs v Adamson 

(1877) 2 App Cas 73, HL. 

10 See Dennis v Tovell (1872) LR 8 QB 10; River Wear Comrs v Adamson (1877) 2 App Cas 743, 
HL; and Workington Harbour and Dock Board v The Towerfield (Owners) [1951] AC 112 at 134, 
146, 147, 158, [1950] 2 All ER 414 at 426, 433, 434, 441, HL. 

11 Harbours, Docks and Piers Clauses Act 1847, s. 74. Liability under s. 74 (see the text to note 6, 
supra) is excepted where damage is caused while the vessel is under compulsory pilotage: see 
s. 74 proviso. The defence of compulsory pilotage was, however, abolished by the Pilotage Act 
1913, $. IS (see SHIPPING), and consequently the Harbours, Docks and Piers Clauses Act 1847, 
S. 74 proviso, is not now effective: see Workington Harbour and Dock Board v The Towerfield 
(Owners) [1951] AC 112 at 146, 158, [1950] 2 All ER 414 at 433, JAHE. l 
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12 Harbours, Docks and Piers Clauses Act 1847, s. 74. The exercise by a dock or harbour 
authority of its statutory power to detain a vessel confers on it a possessory lien which 
overrides all maritime liens (sce SHIPPING); but the lien does not confer priority in the 
distribution of a limitation fund under the Merchant Shipping Act 1894, s. 504: see the 
Merchant Shipping (Liability of Shipowners and Others) Act 1958, s. 7 (2), and SHIPPING. As to 
the prospective repeal of this provision, see the Merchant Shipping Act 1979, ss. 50 (4), 52 (2), 
Sch. 7, Part I, and SHIPPING. The authority has also a maritime lien and may proceed in rem in 
the Admiralty Court to recover the damage: Romney Marsh (Lords Bailiff-Jurats) v Trinity House 
Corpn (1872) LR 7 Exch 247; The Merle (1874) 2 Asp MLC 402; and see ADMIRALTY, vol. 1, 
Para TT. 

13 Harbours, Docks and Piers Clauses Act 1847, s. 75. As regards the Admiralty jurisdiction of the 
High Court and county court in relation to damage caused by ships striking things other than 
ships, see ADMIRALTY, vol. 1, paras. 319, 492; SHIPPING. 


544. Recovery of damage by owner from third person. When the owner 
of a vessel or float of timber has had to satisfy damage to a harbour or connected 
works! caused by the wilful act or neglect of the person in charge, or when the 
owner of a vessel or goods in any other case has been compelled to pay any 
penalty or costs by reason of the act or omission of any other person, the person 
who actually did the damage or committed the offence must repay to the owner 
the amount of the damage or penalty, and the costs of proceedings to enforce 
the recovery of such amount?. 


1 As to the liability of the owner for this damage, see para. 543, ante. 
2 Harbours, Docks and Piers Clauses Act 1847, s. 76. When the amount of the damage or 
penalty does not exceed £50 it may be recovered before two or more justices: s. 76. 


545. Duty to ship’s visitors. The obligations of a person having control over 
any vessel towards visitors to the vessel! in respect of dangers due to her state or 
to things done or omitted to be done on her are regulated by the same statutory 
rules as to the common duty of care? which regulate the obligations which an 
occupier of premises owes to his visitors in respect of these dangers’. 


1 E.g. a ship in dock. 
2 Le. under the Occupiers’ Liability Act 1957: see NEGLIGENCE, vol. 34, paras. 18 et seq. 
3 Occupiers’ Liability Act 1957, s. 1 (1), (3) (a). 


(7) ENFORCEMENT AND ADMINISTRATION OF 
HARBOUR LAW 


546. Penalties and offences applicable to harbour authorities. Penalties are 
imposed on harbour authorities! for failing to provide a lifeboat and tide gauge?, 
for failing to keep the special Act on deposit, and for failing to allow inspection 
of their byelaws*. There are offences and penalties> applicable to harbour 
authorities and their officers relating to lights®, charges” and accounts®, offences 
involving obstruction of the National Ports Council”, and failing to supply 
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information or furnishing false information!®. The person in charge of premises 
where the books and records of a harbour authority are kept may be guilty of an 
offence in connection with the enforcement of harbour development control! '. 

Special provisions apply to offences under the Harbours Act 1964 committed 
by harbour authorities??. 


1 For the meaning of “harbour authority”, see para. 408, note I, ante. 
2 See para. $25, text and notes 9—12, 14, ante. 
3 See para. $52, text and note 8, post. 
4 The penalty is imposed on the clerk to the undertakers: see para. 509, text and note 14, ante. 
5 As to where a statutory provision imposing a penalty is to be construed as creating an offence, 
see CRIMINAL LAW, vol. 11, para. 2. As to the recovery of penalties, see para. 548, post. 
6 See para. 418, text and note 7, ante. 
7 See para. 496, text and note 32, para. 497, text and note 25, and para. 499, text and note 28, 
ante. 
8 See para. 551, text and note 20, post. 
9 See para. 443, text and notes 10—12, ante. 
10 See para. 446, text and notes 16—18, and para. 449, ante. 
11 See para. 477, text and note 10, ante. 
12 See para. 477, note 10, ante. 


547. Other penalties and offences in connection with harbours. There are 
penalties! for failing to report the arrival of a vessel to the harbour master? and 
for failing to give details relating to the cargo, penalties for disobeying’, 
obstructing? or bribing the harbour master®, failing to comply with statutory 
requirements as to mooring and the movement of vessels’, and as to guns®, 
lights’, fires? and combustible matter!®. There are penalties for evading rates!! 
and breach of the byelaws!?, employing unlicensed weights and measures staff! 
and giving undue preference in loading or unloading goods!*. The harbour 
master is guilty of an offence if he exercises his powers unreasonably!>. 
Obstruction of a person exercising statutory powers of entry and inspection in 
relation to control of movement orders is an offence!®, as is the disclosure of 
information obtained under statutory powers!”?. There are various offences in 
connection with the pollution of harbours!®. 


1 As to when a statutory provision imposing a penalty is to be construed as creating an offence, 
see CRIMINAL LAW, vol. 11, para. 2. As to the recovery of penalties, see para. $48, post. 

See para. 504, text and note 6, ante. As to the penalty for failing to produce the certificate of 
registry, see para. $04, text and note 9, ante. 

3 See para. 504, text and note 18, ante. 

4 See para. 516, text and note 11, ante. 

5 See para. 523, text and notes 11, 19, ante. 

6 See para. $20, text and note 4, ante. 
ti 
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See para. $21, text and notes 7, 9-11, 12, 14, I§, ante. 
See para. 524, text and notes 3—5, ante. 
9 See para. 523, text and note 8, ante. 
10 See para. 522, text and notes 8, 11, ante. 
Ir See para. 505, text and notes 7—10, ante. 
12 See para. 508, text and notes 20, 23, ante. 
13 See para. 506, text and note 12, ante. 
14 See para. 521, text and notes 22, 23, ante. 
I5 See para. 520, text and notes 1-3, ante. 
16 See para. 515, text and note 19, ante. 
17 See para. 449, text and notes 15—I7, ante. 
18 See para. 527, text and notes 2—5, ante. 
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548. Recovery of penalties. Penalties provided for under the Harbours, Docks 
and Piers Clauses Act 1847! and damages not otherwise provided for? are 
recoverable in the manner laid down by the Railways Clauses Consolidation Act 
1845?. Matters referred to magistrates are determined in the same way’. 


1 The Harbours, Docks and Piers Clauses Act 1847 only applies where it is incorporated in local 
legislation: see para. 405, text and notes 3, 4, and para. 407, text and notes 2-4, ante. For 
examples of penalties, see para. $21, ante. 

2 For examples of such damages, see para. 517, text and notes 11, 15, ante. 

3 Harbours, Docks and Piers Clauses Act 1847, s. 92. As to penalties in the Metropolitan Police 
District, see s. 95. The relevant provisions of the Railways Clauses Consolidation Act 1845 
relate to (1) the ascertainment and recovery of damages (s. 140); (2) the procedure in questions 
of damages (s. 142); (3) the penalty for defacing notice boards (s. 144); (4) the summary 
recovery of penalties (s. 145); (5) the levying of distress (s. 148); (6) distress not to be unlawful 
for want of form (s. 149); (7) damage to be made good in addition to a penalty (s. 152); (8) the 
penalty on witnesses making default (s. 153); (9) transient offenders (s. 154); and (ro) 
proceedings not to be quashed for want of form (s. 156). See further RAILWAYS. 

4 See the Harbours, Docks and Piers Clauses Act 1847, s. 92. As to acts which may be done by 
one magistrate, see s. 94. For an example of a matter to be referred to magistrates, see para, 
409, text and notes 2—7, ante. 


549. Maintenance of the harbour police force. Any two justices! may 
appoint such persons as are nominated for the purpose by the undertakers? to be 
special constables? within the limits? of the harbour, dock or pier? and premises 
of the undertakers, and within one mile of it®. Every person so appointed must 
be sworn in by the justices duly to execute the office of constable within the 
limits”. When duly sworn in the constable has the same powers, protections and 
privileges within the limits, and is subject to the same liabilities, as constables 
have or are subject to by the general law’. Any two justices may dismiss any 
special constable?. Upon dismissal the constable ceases to have all his powers, 
protections and privileges?. 


1 For the meaning of “justice”, see para. 409, note $, ante. 

2 For the meaning of “the undertakers”, see para. 407, note 5, ante. 

3 The special constables described in this provision are not to be confused with special constables 
under the Police Act 1964, s. 16, as to whom see POLICE, para. 209, ante. 

4 As to the prescribed limits, see para. $16, note 6, ante. 

s For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

6 Harbours, Docks and Piers Clauses Act 1847, s. 79. The Harbours, Docks and Piers Clauses Act 
1847 only applies when incorporated in local legislation: see para. 405, text and notes 3, 4, and 
para. 407, text and notes 2-4, ante. Power to appoint constables may be conferred by revision 
order: see para. 478, text and note 16, ante. As to the British Transport Police, see the 
Transport Act 1962, s. 69; British Transport Police Force Scheme 1963 (Approval) Order 1964, 
S.I. 1964 No. 1456; POLICE, para. 213, ante; and RAILWAYS. As to the power of the British 
Railways Board to make available the services of the British Transport Police Force to 
authorities or bodies to whom premises used by one of the nationalised boards are transferred 
by a harbour revision order or a harbour reorganisation scheme, see the Docks and Harbours 
Act 1966, s. 47 (1), and RAILWAYS. As to the appointment and powers of constables of the Port 
of London Authority, see the Port of London Act 1968, Part X (ss. 154—160). 

7 Harbours, Docks and Piers Clauses Act 1847, s. 79. 

8 Ibid., s. 79. As to the general law relating to constables, see POLICE. Many provisions of general 
police legislation do not apply to private statutory police forces. See e.g. the provisions as to 
complaints against the police: Police Act 1964, s. 33 (2) (e); Police Act 1976, s. 10; Police 
(Discipline) Regulations 1977, S.E. 1977 No. $80; and POLICE, paras. 271 et seq., ante. However, 
the Police Complaints Board has power to make arrangements to discharge functions in 
relation to private police forces corresponding to the board’s functions in relation to police 
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authority forces, and there is power for the Secretary of State (in practice the Home Secretary) 
to make such arrangements by order: see the Police Act 1976, s. 7 (1), (2), and POLICE, para. 
288, ante. 
9 Harbours, Docks and Piers Clauses Act 1847, s. 80. 
10 Ibid., s. 80. A harbour reorganisation scheme may provide for the dissolution of a body of 
constables maintained by any of the relevant authorities: see para. 485, text and note 20, ante. 


550. Inquiries. The duty of the Minister of Transport!, the Minister of 
Agriculture, Fisheries and Food?, the Secretary of State for Trade? and the 
National Ports Council‘ to cause inquiries to be held in certain cases has already 
been discussed5. The provisions governing such inquiries are the same as those 
for local government inquiries®. Those provisions enable the person holding the 
inquiry to issue summonses to witnesses’ and take evidence on oath’. They also 
make provision as to the costs of the inquiry? and impose criminal sanctions for 
refusing to obey a witness summons and for altering or suppressing books and 
documents?!°. 


As to the Minister of Transport, see paras. 432, 433, ante. 

As to the Minister of Agriculture, Fisheries and Food, see paras. 434, 435, ante. 

As to the Secretary of State for Trade, see paras. 436, 437, ante. 

As to the National Ports Council, see paras. 439 et seq., ante. 

As to inquiries to be held by the Minister of Transport, the Minister of Agriculture, Fisheries 
and Food, or the Secretary of State for Trade, see paras. 423, 482, 484, 488, 497, 499, 514, ante. 
As to inquiries to be held by the National Ports Council, see para. 496, text and note 20, ante. 

6 See the Local Government Act 1933, s. 290 (2)-(s) (repealed); Local Government Act 1972, 
ss. 250 (2)-(5), 272 (2); Harbours Act 1964, s. 47. As to the adaptations of the Local 
Government Act 1972, s. 250, when applied to harbour inquiries, see the Harbours Act 1964, 
s. 47 (1) (a), (b). 

7 See the Local Government Act 1972, s. 250 (2), and LOCAL GOVERNMENT, vol. 28, para. 1385, 
text and note 5. 

8 See ibid., s. 250 (2). 

9 See ibid., s. 250 (4), (5), and LOCAL GOVERNMENT, vol. 28, para. 1385, text and notes 8—10. The 
provisions as to costs apply to hearings conducted by the ministers, as well as to inquiries: see 
the Harbours Act 1964, s. 47 (1). As to such hearings, see paras. 423, 482, 485, 514, ante. 

10 See the Local Government Act 1972, s. 250 (3), and LOCAL GOVERNMENT, vol. 28, para. 1385. 
The offender is liable on summary conviction to a fine not exceeding £100 or to 
imprisonment for a term not exceeding six months, or both: s. 250 (3). 
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551. Accounts of harbour authorities. The person! by whom a statutory 
harbour undertaking? is carried on is under a statutory obligation to prepare an 
annual statement of accounts relating to the undertaking, and to send a copy to 
the Minister of Transport?, with a copy of the auditors’ report on each annual 
statement*. The person carrying on the undertaking must also send a copy of the 
statement and report to the National Ports Council}. 

The annual statement of accounts relating to a harbour undertaking required 
by statute to be prepared by the person carrying on the undertaking must be in 
the prescribed form, contain the prescribed particulars and be compiled as laid 
down by regulations made by the minister”. The regulations require the 
statement to consist of a revenue account, a balance sheet and certain notes and 
statements*. The revenue account must show revenue in various categories, 
investment, income, grants, expenditure, depreciation, corporation tax, and 
various other matters’. The balance sheet must show the liabilities and assets, and 
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the authorised and issued share capital (if the authority is a company)?. 
Reserves, provisions, liabilities and assets must be shown under appropriate 
headings!!. There must be shown, in a note or statement annexed to the balance 
sheet, details of share options, arrears of fixed cumulative dividends, particulars 
of charges on assets to secure liabilities of others, contingent liabilities, authorised 
capital expenditure, details of valuations, the aggregate amounts of assets 
acquired during the year, details of tenure of the authority’s land, the cost or 
value of capital works under construction, a statement as to assets having a 
realisable value lower than their balance sheet value, the market value of quoted 
investments, the amount of tax reserve money used for other purposes, the 
manner of computing the amount of stock in trade or work in progress carried 
forward, the basis of conversion into sterling of foreign currencies, the basis of 
computation of corporation tax, money owed to government departments on 
capital loans, grants not credited to revenue, and the previous year’s figures for 
all items shown in the balance sheet!?. There must be stated by way of note to 
the revenue accounts unusual methods of providing for depreciation or 
replacement of fixed assets, the basis of computation of the charge for income 
and corporation tax, special circumstances affecting tax liability, the effect of 
unusual transactions or accounting charges on revenue items, the amount of hire 
charges for plant and machinery charged to revenue, the auditors’ remuneration, 
and the corresponding figure for all items in the previous year!3, There are 
detailed requirements as to the showing of directors’ emoluments, pensions and 
compensation and as to loans to directors and employees!4. Special regulations 
apply to harbour authorities which are companies!® or local authorities'®. 

These obligations do not apply to the nationalised boards, the accounts of 
which are governed by separate statutory provisions!?. Harbour undertakings 
which are companies incorporated by provisional order!® must send a copy of 
their annual accounts!? to the minister and are liable to a penalty not exceeding 
£50 if they refuse or neglect to do so?°. 


1 For the meaning of “person”, see para. 421, note 1, ante. 

2 “Statutory harbour undertaking” means an undertaking or part of an undertaking whose 
activities consist wholly or mainly of the improvement, maintenance or management of a 
harbour in the exercise of powers vested under the Harbours Act 1964, by another Act or by 
an order or other instrument, except a provisional order, made under another Act or by a 
provisional order in the person carrying on the undertaking, or consist of the performance of 
duties other than river works duties so vested in him or in the exercise and performance of 
powers other than river works powers so vested in him and duties other than river works 
duties so vested in him: Harbours Act 1964, s. 42 (10). “River works powers”? means powers 
conferred by the Land Drainage Act 1976, s. 17, or corresponding provisions of a local Act or 
under the Water Resources Act 1963, ss. 67, 69: see the Harbours Act 1964, s. 57 (1); 
Interpretation Act 1978, s. 17 (2) (a). “River works duties” means duties imposed by an Act to 
do things of the kinds authorised to be done in exercise of river works powers: Harbours Act 
1964, $. $7 (1). As to river works generally, see WATERS. As to the duty of undertakings 
constituted by provisional order to submit accounts, see the text and notes 18-20, infra. 

3 This provision, as originally enacted, referred to the minister, who was defined as the Minister 
of Transport: see the Harbours Act 1964, s. 57 (1). As to this minister, see paras. 432, 433, ante. 

4 Ibid., s. 42 (2). This provision only applies to the extent that the person carrying on the 
undertaking is not under an obligation to comply with its requirements by virtue of any other 
statutory provision made with respect to him: see s. 42 (2). For the meaning of “statutory 
provision”, see para. 478, note 9, ante. Under the Harbours, Docks and Piers Clauses Act 1847, 
the undertakers must cause an annual account to be prepared showing receipts and expenditure 
for the year to 31st December or some other convenient day, with a balance sheet duly audited 
and certified by their clerk or secretary and must send a copy of the account, free of charge, to 
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the clerk of the county council within one month after the date on which the account ends, 
and must keep the accounts open to the inspection of the public on payment of sp for every 
inspection: s. 50. The undertakers forfeit the sum of £50 for every omission: s. $0; Criminal 
Law Act 1977, s. 31 (5) (a), (6) (b), (9). The Harbours, Docks and Piers Clauses Act 1847 only 
applies where it is incorporated in local legislation: see para. 405, text and notes 3, 4, and para. 
407, text and notes 2-4, ante. A person is not to be taken not to be under an obligation for the 
purposes of the Harbours Act 1964, s. 42 (2), by virtue of any other statutory provision made 
with respect to him, to prepare an annual statement of accounts or to send to the minister a 
copy of each annual statement, or the auditors’ report on it, by reason only of the fact that that 
provision requires him to prepare an annual statement of accounts relating not only to the 
undertaking in question but to other undertakings also, or to send to the minister a copy of 
each annual statement or the auditors’ report on it: s. 42 (6). The obligation to prepare an 
annual statement of accounts imposed by s. 42 (2) is not to be taken as not satisfied only 
because the statement also relates to other undertakings: s. 42 (6) (a). Nor is the obligation to 
send a copy of the statement and the auditors’ report to be taken as not satisfied only because 
the statement or report sent to the minister also relates to other undertakings: s. 42 (6) (b). 

Ibid., s. 42 (3). As to the National Ports Council, see paras. 439 et seq., ante. 

The power to make regulations under this provision is exercisable by statutory instrument 
subject to annulment in pursuance of a resolution of either House of Parliament: ibid., s. 54 (1), 
(2). Such regulations may be made so as to apply to all undertakings, to a class of undertakings 
or to a particular undertaking: s. 42 (8). The provisions of s. 42 (1), (2), are not to be taken as 
imposing an obligation as to the form, contents or manner of compilation of accounts or as to 
the preparation of the statement and the submission of the statement and report, in respect of 
an undertaking whose activities consist wholly or mainly of the improvement, maintenance or 
management of a fishery harbour (defined in para. 401, text and notes 11-14, ante) or a marine 
work (as to which see para. 421, note 11, ante): s. 42 (5). No regulation under s. 42 (1) is to be 
taken as requiring anything to be done in contravention of the requirements of the Companies 
Act 1948 as to the form, contents or manner of compilation of accounts: Harbours Act 1964, 
s. 42 (7). As to the requirements of the Companies Act 1948, see ss. 147-149, and COMPANIES, 
vol. 7, paras. 625 et seq. The minister must consult the National Ports Council before making 
regulations under s. 42: s. 42 (9). 

Ibid., s. 42 (1). The minister has made general regulations under this power, and regulations 
relating to local authorities and companies: see the Statutory Harbour Undertakings (Form of 
Accounts etc.) (General) Regulations 1969, S.I. 1969 No. 1295; Statutory Harbour Under- 
takings (Form of Accounts etc.) (Local Authorities) Regulations 1969, S.I. 1969 No. 1296 
(amended by S.L 1974 No. 595); and the Statutory Harbour Undertakings (Form of Accounts 
etc.) (Companies) Regulations 1969, S.I. 1969 No. 1297. 

See the Statutory Harbour Undertakings (Form of Accounts etc.) (General) Regulations 1969, 
art. 12, Sch. 2, para. 1. The balance sheet must give a true and fair view of the state of affairs of 
the undertaking: Sch. 2, para. 2. 

Séenbid® Sch: 2, para. 15. 

See ibid., Sch. 2, para. 3. 

Ibid Sch. 2, parans: 

Ibid Sch. 2, para. 14. 

Ibid S chazeipara 17 

Ibid., Sch. 2, paras. 20~25. 

See ibid., Sch. 2, paras. 18, 19, 27-30, and the Statutory Harbour Undertakings (Form of 
Accounts etc.) (Companies) Regulations 1969. 

See the Statutory Harbour Undertakings (Form of Accounts etc.) (Local Authorities) 
Regulations 1969 (amended by S.l. 1974 No. 595). 

As to these boards, see para. 425, ante. As to the accounts of the boards, see the Transport Act 
1962, $. 24, and RAILWAYS. 

As to provisional orders, see paras. 415 et seq., ante. 

Le. the annual account sent to the proper officer of the county council under the Harbours, 
Docks and Piers Clauses Act 1847, s. 50: see the General Pier and Harbour Act 1861 
Amendment Act 1862, ss. 15, 19, and note 4, supra. 

Ibid., s. 15; Criminal Law Act 1977, s. 31 (5) (a), (6) (b), (9). This provision, as originally 
enacted, referred to the Board of Trade: see the General Pier and Harbour Act 1861 
Amendment Act 1862, s. 15. As to the devolution of this and other functions of the board on 
the Minister of Transport, see para. 432, ante. As to the functions of the Minister of 
Agriculture, Fisheries and Food in relation to fishery harbours constituted under provisional 
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orders, see para. 415, note 4, ante. The minister must forward a copy of the annual account to 
any person who requires it: s. 15. If on a complaint in writing by a person interested it appcars 
to the minister that there is reasonable ground for believing that the account has not been oy 
kept or that any rates have been improperly or unfairly levied or unlawfully applied, the 
minister may appoint an auditor to audit, inquire and report to him: see s. 16 (1). There are 
provisions requiring the company to produce documents to the auditor and as to the auditor’s 
expenses: sees. 16 (2)-(5). As to the duty of companies registered under the Companies Acts to 
keep accounts and to file a copy of the balance sheet at the Companies’ Registry, see 
COMPANIES, vol. 7, paras. 625, 685. 


552-600. Acts and byelaws to be available for inspection. After six months 
has expired after the passing of the special Act!, the undertakers? must at all 
times keep a Queen’s Printer’s copy of the special Act in their principal office of 
business?. Within six months after its passing, they must deposit a copy of the 
Act in the office of the proper officer of the county council* of the county in 
which the harbour, dock or pier® is situated®. The officer and the undertakers 
must keep their copies of the special Act and allow all persons interested to 
inspect them and make extracts or copies from them’. If the undertakers fail to 
keep the special Act, or to deposit it with the proper officer, they are guilty of an 
offence and forfeit £ ṣo for every such offence, and £5 for every day afterwards 
during which the copy is not duly kept or deposited®. 

The requirements as to custody, inspection and copies of byelaws have already 
been discussed”. 


1 For the meaning of “the special Act”, see para. 407, note 3, ante. 

2 For the meaning of “the undertakers”, see para. 407, note $, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 97. The Harbours, Docks and Piers Clauses Act 

1847 only applies where it is incorporated in local legislation: see para. 405, text and notes 3, 4, 

and para. 407, text and notes 2—4, ante. 

Ibid., s. 97. For the meaning of “proper officer”, see para. 409, note 8, ante. 

For the meaning of “the harbour, dock or pier”, see para. 407, note 6, ante. 

Harbours, Docks and Piers Clauses Act 1847, s. 97. 

Ibid., s. 97. As to custody and inspection, see s. 97; Local Government Act 1972, ss. 225 (1), 228 

(5)-(7); and para. 409, note Io, ante. 

8 Harbours, Docks and Piers Clauses Act 1847, s. 98; Criminal Law Act 1977, s. 31 (s) (a), (6), 
(7)-(9). 


9 See para. 509, ante. 
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POST- OFFICE 


1. CONSTITUTION AND FUNCTIONS 


Historical and general 
(i) Transfer to the Post Office of geen: i Made of the 
former Postmaster General ; 
(ii) Transfer to the Post Office of Property, Rights ‘and Liabilities of 
the Postmaster General 
(111) The Legislation 


Constitution, Powers and Duties 


(i) The Constitution of the Post Office . ' 
(ii) Powers of the Post Office : 

1) General Duty of the Post Office 

) Powers of the Secretary of State over the Post Office. 
(v) Other Powers of the Government over the Post Office 
i) Post Office Users’ Councils f E y : 
) Staff and Pensions . 


Finance. 


(1) General Duty as to eae and Gaer Reserve 
(ii) The Commencing Capital Debt of the Post Office 
(11) Borrowing Powers . 
(iv) Contributions by Local Authorities to, and Indemnities against, 
Expense of Additional Postal Facilities 


Land and Rating 
(i) Land 
(1) Rating 


2. MEE BUSINESS OF THE POST OFFICE 
The Services provided by the Post Office . 


The Post Office Monopoly of conveying Letters 


The Legal Basis on which Services are provided 


(1) Statutory Provisions of di application to Post Office 
Services. 
(ii) Statutory Provisions relating to the Postal Services generally 
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(11) The Inland Post 694 
A. General Conditions 694 
B. Conditions relating to particular Classes of Postal Packets 
and Special Facilities . : . . 709 
C. Registered Post and the Recorded Delivery Service. IO 
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Liability 4 ; ZO 
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F. Customs Clearance and Facilities 724 
(iv) The Overseas Post . 727 
A. General Conditions 4 727 
B. Special Services and Facilities 741 
C. Registration and Insurance : a o aly 
D. Voluntary Compensation and the Complaints Panel SO 
(v) Intelpost 753 
(vi) The Postal Remittance Service 755 
(vu) Banking Services 761 
(4) Conveyance of Mails 763 
(i) Inland 763 
(1) Conveyance by Ship and Aircraft 770 
(5) Customs and Excise 780 
3. OFFENCES AND LEGAL PROCEEDINGS 
(1) Offences 786 
(2) Legal Proceedings . 797 


For air transport services 
carriers 


compulsory acquisition of land 


contracts by post . 
election communications 
game licences 

letter boxes, injury to 
letters, criminal diversion 


licences issued at post offices . 
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1. CONSTITUTION AND FUNCTIONS 


(Ly ARISTO RICAL AND GENS ae 


(i) Transfer to the Post Office of Functions and Monopolies of the 
former Postmaster General 


601. Distribution of the functions of the Postmaster General. The Post 
Office is a public authority established by the Post Office Act 19691. Its main 
functions are to provide services for the public which, before 1st October 1969, 
were provided by the master of the Post Office, a minister of the Crown 
appointed by Her Majesty by letters patent by the style of Her Majesty’s 
Postmaster General?. On 1st October 19693 the office of master of the Post 
Office was abolished* and the former Post Office, which had been a government 
department staffed by civil servants of the Crown, ceased to exist. On that day 
the Post Office assumed the functions of the Postmaster General of providing 
postal and telecommunication services, giro banking services, postal remittance 
services and data processing services?. The Act provided for the appointment of 
a Minister of Posts and Telecommunications with functions affording govern- 
mental control over the Post Office®; and the functions of the Postmaster 
General with respect to the control of wireless telegraphy and broadcasting 
under the Wireless Telegraphy Acts 1949 and 1967 and the Television Act 19647 
were transferred to that minister?. On 17th April 1974 the Ministry of Posts and 
Telecommunications was dissolved and all the minister’s functions were trans- 
ferred to the Secretary of State?. The functions of the Postmaster General with 
respect to government annuities and national savings under the Government 
Annuities Act 1929, the Post Office Savings Bank Acts 1954 and 196610, the 
National Debt Act 195811 and the National Loans Act 1968 were assigned by the 
Post Office Act 1969 to a Director of Savings appointed by the Treasury under 
chat Act. 


= 


See the Post Office Act 1969, s. 6. As to the constitution of the Post Office and its powers and 

duties, see paras. 609, 615, 620, post. 

Post Office Act 1953, s. 1 (repealed). 

ist October 1969 was the appointed day for the purposes of the Post Office Act 1969: s. 1 (1) 

Post Office Act 1969 (Appointed Day) Order 1969, S.L 1969 No. 1066. 

4 Post Office Act 1969, s. 1 (1). 

5 See ibid., ss. 6 (1), 7, 9, and paras. 609, 615, 620, post. The Post Office also transacts certain 

business for Her Majesty’s government and for local authorities: see para. 674, post. 

Ibid., s. 2 (repealed, except s. 2 (6)). 

The Television Act 1964 was repealed and superseded by the Independent Broadcasting 

Authority Act 1973, s. 39 (1), Sch. 3, Part I. 

8 See the Post Office Act 1969, s. 3 (1). As to these functions, see TELECOMMUNICATIONS. 

See the Ministry of Posts and Telecommunications (Dissolution) Order 1974, S.L. 1974 No. 

691, art. 2. Those functions, so far as they relate to the Post Office have, since the date of 

transfer, been exercised by the Secretary of State for Industry, and those with respect to the 

control of wireless telegraphy and broadcasting have been exercised by the Secretary of State 

for Home Affairs: see further TELECOMMUNICATIONS. 

to The Post Office Savings Bank Acts 1954 and 1966 were repealed by the National Savings Bank 
ANGE OA, Se 28 (1); SCR? 

11 The National Debt Act 1958 was repealed by the National Debt Act 1972, s. 17 (1), Schedule. 


to 


, 


NyA 


© 
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12 See the Post Office Act 1969, ss. 94-105, Sch. 6, Parts I, II (mainly repealed by the National 
Savings Bank Act 1971, s. 28 (1), Sch. 2); Post Office Act 1969, ss. 93, 108-112 (mainly 
repealed by the National Debt Act 1972, s. 17 (1), Schedule). See also MONEY, vol. 32, paras. 
227, 230, 235, 241, 242; BANKING, vol. 3, paras. 31 et seq. 


602. Origin of the postal and telecommunication monopolies. The postal 
services Originated in the provision by the Crown of messengers for the carriage 
of letters between London and a few of the principal provincial towns. 
Subsequently a monopoly of the right to carry mails was claimed. The first 
statutory grant of a monopoly was made by an ordinance of the Protectorate, 
replaced by an Act passed soon after the Restoration and regranted to the 
Postmaster General in substantially the same form by successive statutes, and 
ultimately by the Post Office Act 1953!. In 1869 the Postmaster General was 
granted a statutory monopoly of transmitting messages or other communi- 
cations by telegraph within the United Kingdom?, later held to extend to 
transmission by telephone’. The Post Office Act 1969 transferred to the Post 
Office the monopoly of the Postmaster General of conveying letters and 
performing incidental services* and granted it a monopoly of running telecom- 
munication systems in place of the telegraphic monopoly of the Postmaster 
General?. 


1 See the Post Office Act 1953, ss. 3, 4. 

2 See the Telegraph Act 1869, ss. 4, 5 (repealed). 

3 A-G v Edison Telephone Co of London Ltd (1880) 6 QBD 244. 
4 See the Post Office Act 1969, s. 23, and paras. 677—681, post. 
§ See ibid., ss. 24-27, and TELECOMMUNICATIONS. 


(ii) Transfer to the Post Office of Property, Rights and Liabilities of the 
Postmaster General 


603. Transfer of property, rights and liabilities of the Postmaster 
General. On the appointed day!, subject to certain exceptions?, there vested in 
the Post Office: 


(1) all property which, immediately before that day, was vested in the 
Postmaster General and held in trust for Her Majesty?; 

(2) all works and apparatus belonging to the Postmaster General to which the 
enactments relating to telegraphs apply*; and 

(3) all other property which, immediately before that day, was vested in the 
Crown and used or appropriated for use for, or in connection with, the 
exercise and performance of any of the functions of the Postmaster 
General?. 

On that day there also vested in the Post Office, subject to certain 
exceptions, all rights and liabilities which were enjoyed by, or incumbent 
on, the Crown immediately before that day with reference to the 
functions of the Postmaster General, including rights and liabilities 
subsisting by virtue of contracts entered into by the then Minister of 
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Public Building and Works on behalf of the Crown for the erection or 
execution of buildings or works on land an estate or interest in which 
vested in the Post Office®. 


1 As to the appointed day, see para. 601, note 3, ante. 

2 For the exceptions, see para. 604, post. 

3 Post Office Act 1969, s. 16 (1) (a). The Postmaster General was a corporation sole by the name 
of Her Majesty’s Postmaster General for the purpose of acquiring and holding land (Post Office 
Act 1953, s- 46 (1) (repealed)), and all land vested in him was held in trust for Her Majesty for 
the purposes of the Post Office (s. 46 (2) (repealed)). “Land” included any estate or interest in 
or over land: s. 46 (3) (repealed). Land vested in the Post Office by virtue of the Post Office 
Act 1969 is deemed for all purposes to have been acquired by it for the purposes of its 
undertaking: s. 63. 

4 Ibid., s. 16 (1) (b). As to the enactments relating to telegraphs, see para. 606, note 14, post, and 
TELECOMMUNICATIONS. There also vested in the Post Office the portions of the tube laid by the 
Pneumatic Despatch Co Ltd that were vested in the Postmaster General under the Post Office 
(Pneumatic Tubes Acquisition) Act 1922 (repealed): Post Office Act 1969, s. 16 (1) (c). 

s Ibid., s. 16 (1) (e). Special provision was made with respect to the former Post Office Fund 

which had been established under the Post Office Act 1961, s. 1 (repealed), as part of the 

arrangements for the separation of the finances of the department of the Postmaster General 
from the Exchequer, and with respect to certain assets of the general reserve of the Postmaster 

General which had been established and maintained as required by s. 7 (repealed). The greater 

part of the reserve had been used to finance assets which vested in the Post Office by virtue of 

the provisions described in the text, but some part of it had been invested in government 
securities. On ist October 1969 the Post Office Fund and that general reserve ceased to exist, 
and the assets of the fund and the money in hand which would have fallen to be paid into it 
were specifically vested in the Post Office, as were the government securities: Post Office Act 

1969, S. IQ: 

Ibid., s. 16 (1) (g). Rights and liabilities subsisting by virtue of such a contract did not vest in 

the Post Office in any case where there was an agreement between the then Minister of Public 

Building and Works, the Postmaster General and the Post Office for the conveyance, 

assignment or transfer to the minister of the estate or interest in the land which vested in the 

Post Office: s. 16 (1) (g). Special provision was made with respect to contracts entered into by 

the Postmaster General conferring on the Crown generally incidental rights with respect to 

patents and registered designs: see para. 604, note 14, post. 


Nn 


604. Property, rights and liabilities excepted from transfer. There were 
excepted from the operation of the vesting provisions’ relating to the Post 
Office, and thus remained vested in the Crown: 


(1) chattels or corporeal movables (other than telegraphic apparatus) used or 
appropriated for use exclusively for or in connection with the exercise and 
performance of the functions of the Postmaster General? under: the 
Government Annuities Act 1929, the Post Office Savings Bank Acts 1954 
and 1966°, the National Debt Act 19584 or the National Loans Act 19685; 

(2) rights and liabilities referable solely to the exercise and performance of 
those functions”; 

(3) rights and liabilities® referable solely to his functions under the Wireless 
Telegraphy Acts 1949 to 19679; 

(4) records within the meaning of the Public Records Act 195810; 

(s) copyright, other than copyright in registered designs!!; 

(6) rights and liabilities subsisting by virtue of contracts entered into by the 
ae of Her Majesty’s Stationery Office on behalf of the Crown1?; 
an 
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(7) rights and liabilities!? relating to the use of patented inventions and 
registered designs for the services of the Crown!4. 


Transitional provisions preserved for the benefit of the Post Office, subject to 
incidental liabilities, certain Crown rights with respect to patents for inventions 
and registered designs!5. 


1 As to those provisions, see para. 603, ante. 

2 These functions were not transferred to the Post Office: see para. 601, text to note 12, ante. 

3 These two Acts have been repealed: see para. 601, note 10, ante. 

4 This Act has been repealed: see para. 601, note 11, ante. 

5 Post Office Act 1969, s. 16 (2) (a). Also excepted was certain land in the London borough of 
Hammersmith held by the Postmaster General for the purpose of his functions under the Post 
Office Savings Bank Acts 1954 and 1966; this land vested in the then Minister of Public 
Building and Works: see the Post Office Act 1969, ss. 16 (2) (d), 107. 

6 The rights and liabilities so excepted from vesting did not include those subsisting by virtue of 
such a contract as is mentioned in ibid., s. 16 (1) (g) (as to which see para. 603, text to note 6, 
ante): s. 16 (2) (g). 

Gp ML. TORZE): 

8 The rights and liabilities so excepted from vesting did not include those subsisting by virtue of 
a contract for the supply of chattels or corporeal movables or such a contract as is mentioned in 
ibid., s. 16 (1) (g): s. 16 (2) (£). 

9 Ibid., s. 16 (2) (f). These functions were not transferred to the Post Office: see para. 601, text to 
note 8, ante. 

10 Ibid., s. 16 (2) (b). The Secretary of State may by order vest in the Post Office any records of 
the department of the Postmaster General and give the Post Office such directions as he thinks 
fit for securing that they are available to the Crown for inspection and copying: s. 75 (2). 
Before 17th April 1974 this power was exercisable by the Minister of Posts and Telecom- 
munications (see para. 601, text to note 9, ante) and by order dated 7th October 1969 (having 
effect from 1st October 1969) the minister vested in the Post Office the property in all deeds 
and documents of title relating to land and estates and interests in land which vested in the Post 
Office under s. 16 (1). The records of the Post Office are public records: Public Records Act 
1958, s. 10 (1), Sch. 1, para. 3, Table, Part II; Post Office Act 1969, s- 75 (1). 

11 Ibid., s. 16 (2) (c). As to registered designs, see notes, 14, 15, infra. 

i} Montel Sy 16 (2) (G0): 

13 Le. rights and liabilities subsisting by virtue of the Patents Act 1949, s. 46, or the Registered 
Designs Act 1949, s. 12, Sch. T, para. 1. 

14 Post Office Act 1969, s. 16 (2) (h). Although there vested in the Post Office by separate 
provisions the principal rights and liabilities under contracts entered into by the Postmaster 
General conferring on the Crown generally (otherwise than by reference to the Postmaster 
General) incidental rights in respect of patents, inventions or registered designs, those incidental 
rights (and related liabilities as to payment for their use) remain vested in the Crown but are 
exercisable by the Post Office concurrently with the Crown, subject to the like liability for 
payment for use as those to which the Crown is subject; and any unsatisfied liability in respect 
of the exercise of such rights by the Postmaster General became the liability of the Post Office: 
see ss. 16 (2) (j), 18 (1). Those separate provisions do not apply to any contract insofar as it 
provides for the terms upon which use of an invention might be made under the Patents Act 
1949, s. 46, for the manufacture of articles by, or for supply to, the department of the 
Postmaster General, or for the terms upon which use of a registered design might be made for 
the like purposes under the Registered Designs Act 1949, Sch. 1, para. 1: Post Office Act 1969, 
s. 18 (2). As to the special transitional provisions applicable to such contractual terms, see note 
15, infa. 

15 There is continued in force for the benefit of the Post Office any agreement made pursuant to 
the Patents Act 1949, s. 46 (3), or the Registered Designs Act 1949, Sch. 1, para. 1, as to the 
terms upon which use of an invention or a registered design might be made for the 
manufacture of articles by the department of the Postmaster General or by a person authorised 
by that department for supply to it, enabling the Post Office to use or authorise the use of the 
invention or registered design in accordance with those terms; and any authority for the use of 
an invention or registered design under those provisions conferred on any person by or 
pursuant to an agreement which vested in the Post Office is likewise continued in force and the 
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Post Office is empowered to authorise such use in fulfilment of an obligation in that behalf 
under such an agreement: see the Post Office Act 1969, s. 138 (1), Sch. 10. As to the 
continuance in force of the Patents Act 1949, ss. 46—49, with respect to certain patents, sce the 
Patents Act 1977, s. 127 (2), Sch. 1, para. 1, and PATENTS. 


605. Transitional provisions. Provisions! were made for the modification of 
agreements and documents so far as necessary in consequence of the provisions 
vesting property, rights and liabilities in the Post Office? and certain other 
provisions?. So far as necessary in consequence of those vesting provisions, any 
agreement to which the Crown was a party, whether in writing or not and 
whether or not rights and liabilities under it could be assigned by the Crown, 
has had effect as from the appointed day as if the Post Office had been a party to 
it’. 

1 For details of these provisions, which had effect on the appointed day (as to-which see para. 
601, note 3, ante), see the Post Office Act 1969, s. 138 (1), Sch. 9, para. 2 (1). 

2 For the general vesting provisions, see paras. 603, 604, ante. 

3 Le. the Post Office Act 1969, ss. 20, 21, 23, which vested in the Post Office statutory rights and 
liabilities of the Postmaster General under the enactments referred to in para. 606, notes 4, 6, 8, 
9, 12, post (which are considered in the paragraphs referred to in those notes), and para. 608, 
post. 

4 Ibid., Sch. 9, para. 2 (2). As from the appointed day, the Post Office and all other persons have 
had the same rights, powers and remedies for ascertaining, perfecting or enforcing (in 
particular by taking or resisting legal proceedings or making or resisting applications to any 
authority) any right or liability so vested in the Post Office as if it had at all times been the 
right or liability of the Post Office; and legal proceedings or applications by or against the 
Crown, so far as they related to any property, rights or liabilities so vested in the Post Office or 
any agreement or document modified by the transitional provisions, may be continued by or 
against the Post Office to the exclusion of the Crown: Sch. 9, para. 2 (3). Other proceedings or 
applications instituted or made by or against the Postmaster General or his department may be 
continued by or against the appropriate government department: Sch. 9, para. 54. 


(iii) The Legislation 


606. The principal legislation. The principal Act relating to the Post Office is 
the Post Office Act 19691, which repealed part of the Post Office Act 1953, 
including the major provisions which related to the appointment and general 
powers of the Postmaster General and his power to make regulations with 
respect to the charges (which had been chargeable as stamp duties) and 
conditions on and subject to which the postal services and the money and postal 
order services had been provided?. The more important provisions of the Post 
Office Act 1953 which remain in force, as modified by the Post Office Act 
1969°, are those relating to the exclusive privilege of conveying letters*, the 
prohibition on the sending by post of certain articles and postal packets5, the 
power to detain, return or destroy or dispose of postal packets posted in 
contravention of the Act or of the provisions of a statutory scheme®, the 
application of the enactments relating to customs or excise’, the conveyance of 
mails by ships and aircraft®, by railway undertakers and by tramways and public 
service vehicles’, and general offences against the Post Office!®. 

With a few minor exceptions!!, the provisions under which a Post Office 
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Fund was established and the finance of the department of the Postmaster 
General were separated from the Exchequer!? were also repealed13. The other 
important Acts relating to the Post Office are those relating to telegraphs, which 
confer on the Post Office powers with respect to the placing and maintaining of 
telegraphic lines and works!*. 


1 As to the territorial extent of the Post Office Act 1969 and the other enactments referred to in 

the text, see para. 607, post. 

See the Post Office Act 1969, ss. 137 (1), 141 (1), (2), Sch. 8, Sch. 11, Parts 1, II. 

SeeD dss 20), 28, 70, ches para. 2. 

See the Post Office Act 1953, ss. 3, 4, and paras. 677-681, post. 

See ibid., s. 11, and para. 687, post. 

See ibid., s. 8 (3), and para. 688, post. 

See ibid., ss. 16, 17, and paras. 780—785, post. 

See ibid., ss. 25-29, and paras. 770—778, post. 

See ibid., ss. 33—45, and paras. 763—769, post. 

See paras. 786 et seq., post. 

All the unrepealed provisions are now spent except the Post Office Act 1961, s. 15 (1) (so far as 

not repealed by the Superannuation Act 1965, s. 104 (2), Sch. 11), and certain amending 

provisions of the Schedule. 

12 l.e. the provisions of the Post Office Act 1961. 

13 See the Post Office Act 1969, ss. 137 (1), 141 (1), Sch. 8, Sch. 11, Part II. 

14 See the Telegraph Act 1863; Telegraph Act 1868; Telegraph Act 1870; Telegraph Act 1878; 
Telegraph (Isle of Man) Act 1889; Telegraph Act 1892; Telegraph (Construction) Act 1908; 
Telegraph (Arbitration) Act 1909; Telegraph (Construction) Act 1911 and the Telegraph 
(Construction) Act 1916. See further TELECOMMUNICATIONS. The rights and liabilities under 
those Acts were transferred to the Post Office by s. 21 (1). 
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607. Territorial extent of the principal legislation. The Post Office Act 
1969, the Post Office Act 1953 and the Acts relating to telegraphs! extend to 
Northern Ireland?. 

Although on the passing of the Post Office Act 1969 certain of the provisions 
of those Acts extended to the Channel Islands and the Isle of Man?, subsequent 
agreements have led to the repeal of most of them in relation to the Channel 
Islands and, so far as they concern postal services, the Isle of Man‘. 


1 Le. the Acts referred to in para. 606, note 14, ante. As to those Acts, see TELECOMMUNICATIONS. 

2 See the Post Office Act 1953, s. 88 (1), and the Post Office Act 1969, s. 139 (1). As to the 
territorial extent of the Telegraph Acts, see TELECOMMUNICATIONS. 

3 The Post Office Act 1953, except ss. 33-45, extended to the Isle of Man (s. 90 (1)); and the 
same provisions, except s. $1, extended to the Channel Islands (s. 89 (1)). The Post Office Act 
1969, Part III (ss. 6-88), ss. 137, 138, Schs. 1, 2, 9, and parts of Schs. 4, 5, extended to the 
Channel Islands and the Isle of Man: ss. 88, 137 (4), 138 (2). Schedule ro extended to the Isle of 
Man: s. 138 (2). 

4 The agreements were made under ibid., s. 87, and provided for the surrender by the Post 
Office of its exclusive privileges in the Channel Islands and its exclusive privilege of conveying 
letters in the Isle of Man. The agreements with the States of Jersey were made on 15th August 
1969 with respect to the postal privilege and on 22nd November 1972 with respect to the 
telecommunication privilege. Their terms are set out in the Postal Services (Jersey) Order 
1969, S.I. 1969 No. 1366, art. 4, Sch. 1, and the Telecommunication Services (Jersey) Order 
1972, S.I. 1972 No. 1814, art. 4, Schedule, respectively. The agreements with the States of 
Guernsey were made on 15th August 1969 with respect to the postal privilege and on 22nd 
November 1972 with respect to the telecommunication privilege. Their terms are set out in the 
Postal Services (Guernsey) Order 1969, S.I. 1969 No. 1367, art. 4, Sch. 1, and the 
Telecommunication Services (Guernsey) Order 1972, S.I. 1972 No. 1815, art. 4, Schedule, 
respectively. As to these exclusive privileges, see para. 602, ante. For details of the exclusive 
privilege of conveying letters, see para. 677, post. The agreement with the Isle of Man 
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government for the surrender of the postal privilege was made on 4th May 1973 and is set out 
in the Postal Services (Isle of Man) Order 1973, S.L 1973 No. 959, art. 4, Sch. 1. No such 
agreement has been made with that government for the surrender of the telecommunication 
privilege, and the Post Office continues to provide telecommunication services in the Isle of 
Man. For the consequential repeals and amendments, see also the Postal Services (Channel 
Islands Consequential Provisions) Order 1969, S.I. 1969 No. 1368; the Telecommunication 
Services (Channel Islands Consequential Provisions) Order 1972, S.I. 1972 No. 1816; and the 
Postal Services (Isle of Man Consequential Provisions) Order 1973, S.I. 1973 No. 960. Wee 
Telecommunication Services (Channel Islands Consequential Provisions) Order 1972, art. 9, 
the Telecommunication Services (Jersey) Order 1972, art. 8, and the Telecommunication 
Services (Guernsey) Order 1972, art. 8, saved and transferred to the States Telecommunications 
Boards of Jersey and Guernsey respectively the rights and liabilities of the Post Office under the 
Telegraph Act 1863 so far as they related to certain telegraph posts and works which the Post 
Office had transferred to the boards. As to the application to the Isle of Man of the Acts 
relating to telegraphs, see TELECOMMUNICATIONS. 


608. Miscellaneous enactments relating to land. A number of Acts passed 
since 1815 had empowered the Postmaster General to acquire land compulsorily 
or by agreement and to execute works. Most of them were spent before the 
appointed day!, but the outstanding provisions of those enactments? were 
preserved and have had effect since that day as if references in them to the 
Postmaster General were references to the Post Office?. Certain other statutory 
obligations and rights of the Postmaster General were similarly transferred to the 
Post Office?. 


I 
2 


Au 


As to the appointed day, see para. 601, note 3, ante. 

These enactments are the Post Office Extension Act 1865; Manchester Post Office Act 1876; 
Post Office (London) Railway Act 1913; Post Office (Site and Railway) Act 1954; Post Office 
Subway Act 1966; Post Office (Sites) Acts passed between 1885 and 1938 (see the Post Office 
Act 1969, s. 22 (5)); and the Post Office Works Act 1959 (which vested in the Postmaster 
General certain underground works which had been constructed in London, Manchester and 
Birmingham in the exercise of emergency powers (s. 1), made provision for compensation 
(s. 2), and imposed liability on the Postmaster General in respect of damage caused by the 
withdrawal of support from superjacent strata (s. 3)). 

See the Post Office Act 1969, s. 22 (1). 

The Bristol Cattle Market Act 1930 had authorised the market trustees to sell part of the 
market to the Postmaster General in accordance with the agreement set out in Sch. 1. A 
reference to the Post Office was substituted for the reference to the Postmaster General in s. 20 
which enables other agreements to be entered into with respect to certain matters: Post Office 
Act 1969, s. 22 (3). The City of London (Various Powers) Act 1950, s. 16, Sch. 1, provided for 
the making of certain periodic payments by the Postmaster General and others to the Church 
Commissioners instead of to the incumbents of certain benefices in the City of London to 
whom payments had originally been required to be made under the provisions of an Act of 
1815 (55 Geo. 3 c. xci) (repealed) relating to, among other things, provision of a site for the 
Post Office. The obligation to make such payments was transferred to the Post Office with the 
benefit of certain indemnities and related charges on property: Post Office Act 1969, s. 22 (4). 


(2) CONSTITUTION, POWERS ANDA ete 


(i) The Constitution of the Post Office 


609. Constitution of the Post Office. The Post Office is a public authority’, 
being a body corporate having perpetual succession and a common seal2. Its 
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powers have been exercisable since 1st October 19693. It consists of a chairman 
appointed by the Secretary of State* and at least six, but not more than twelve, 
other members (who may be full-time or part-time) appointed by the Secretary 
of State after consultation with the chairman). 


1 Le. established under the Post Office Act 1969, s. 6 (1). 

OS ON) Oo Gnomes para, 1. 

3 Le. the appointed day for the purposes of the Post Office Act 1969 (see para. 601, note 3, ante): 
s. 6 (1). As to the abolition of the office of Postmaster General and the distribution of his 
functions, see para. 601, ante. 

4 Ibid., s. 6 (2), (3). As to the Secretary of State, see para. 601, text and note 9, ante. 

Ibid., s. 6 (2), (3). The maximum number of members who might be appointed in addition to 

the chairman was increased from twelve to nineteen on 29th July 1977 (Post Office Act 1977, 

s. 1 (1)), but it was provided that the maximum number should be reduced to twelve on 31st 

March 1980, except insofar as the Secretary of State should by order made by statutory 

instrument otherwise specify (Post Office Act 1969, s. 6 (2A); Post Office Act 1977, s. 1 (2)). 

No such order was made. As soon as possible after appointing a member, the Secretary of State 

must lay before each House of Parliament a statement of the term for which he has been 

appointed: Post Office Act 1969, Sch. 1, para. 2 (2). 


a 


610. Appointment of members of the Post Office. Before appointing a 
member of the Post Office, the Secretary of State! must satisfy himself that the 
person appointed will have no such financial or other interest as is likely to affect 
prejudicially the exercise and performance by him of his functions as a member; 
and he must also satisfy himself from time to time with respect to every member 
that he has no such interest?. A member who is in any way directly or indirectly 
interested in a contract made or proposed to be made by the Post Office (or by a 
subsidiary? of the Post Office, if the contract is brought up for consideration by 
the Post Office), must disclose the nature of his interest at a meeting of the Post 
Office and must not take part in any deliberation or decision of the Post Office 
with respect to that contract*. A general notice given by a member at such a 
meeting that he is a member of a specified company or firm and is to be 
regarded as interested in any contract which, after the date of the notice, may be 
made with the company or firm is sufficient disclosure in relation to any 
contract so made or proposed to be so made?. 

A member holds and vacates office in accordance with the terms of his 
appointment®, but may at any time resign office by notice in writing to the 
Secretary of State”. The Secretary of State may declare a member’s office to be 
vacant if he is satisfied that the member: 


(1) has been absent from meetings of the Post Office for a period longer than 
three consecutive months without the permission of the Post Office®; 

(2) has become bankrupt or made an arrangement with his creditors?; 

(3) is incapacitated by physical or mental illness*9; or 

(4) is otherwise unable or unfit to discharge the functions of a member!!, 


A member of the Post Office is disqualified for membership of the House of 
Commons??, 


1 Asto the Secretary of State, see para. 601, text and note 9, ante. 

2 Post Office Act 1969, s. 6 (4), Sch. 1, para. 3 (1). A member or person whom the Secretary of 
State proposes to appoint must, whenever requested by the Secretary of State, furnish to him 
such information as he considers necessary for the performance of his duties under Sch. 1, para. 
esa. i, e 3 (1): 
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3 “Subsidiary” must be construed in accordance with the Companies Act 1948, s. 154 (see 

COMPANIES, vol. 7, para. 634): Post Office Act 1969, s. 86 (2). 

Ibid., Sch. 1, para. 3 (2). The disclosure must be recorded in the minutes: Sch. 1, para. 3 (2). 

s Ibid., Sch. 1, para. 3 (3). A member need not attend a meeting to make disclosure if he takes 
reasonable steps to secure that the disclosure is made by a notice brought up and read at the 
meeting: Sch. 1, para. 3 (4). 

6 Ibid., Sch. 1, para. 2 (1). On ceasing to be a member he is eligible for reappointment: Sch. 1, 

para. 2 (1). 

Ibid., Sch. 1, para. 2 (3 

bricos 0a): 

Ibid., Sch. 1, para. 5 (1 

a: chemi: pa (O 

Ibid., Sch. 1, para. 5 (1) (d). The office becomes vacant on notification in such manner as the 

Secretary of State thinks fit: Sch. 1, para. s (1). 

12 House of Commons Disqualification Act 1975, s. 1 (1), Sch. 1, Part II; and see PARLIAMENT, vol. 


34, para. 1109. 
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611. Remuneration and pensions of members of the Post Office. The Post 
Office must pay to its members such salaries or fees and such allowances as the 
Secretary of State! may determine?. As regards any member in whose case the 
Secretary of State so determines, it must pay to, or in respect of, him such 
pension, allowance or gratuity, or make such payments towards the provision of 
such a pension, allowance or gratuity, as may be so determined?. If it appears to 
the Secretary of State that there are special circumstances which make it right 
that a person who ceases to be a member should receive compensation, the 
Secretary of State may require the Post Office to pay to that person a sum of 
such amount as he may determine*. The approval of the Minister for the Civil 
Service is requisite to any such determination or requirement>. As soon as 
possible after the first appointment of a person as a member of the Post Office, 
the Secretary of State must lay before each House of Parliament a statement of 
the salary or fees and of the allowances payable to him; and if a subsequent 
determination by the Secretary of State involves a departure from the terms of 
that statement, or if a determination relates to the payment of, or to payment 
towards the provision of, a pension, allowance or gratuity to, or in respect of, a 
member, the Secretary of State must lay a statement of that determination as 
soon as possible after it was made?. 


As to the Secretary of State, see para. 601, text and note 9, ante. 

Post Office Act 1969, s. 6 (4), Sch. 1, para. 4 (1) (a). 

Ibid., Sch. 1, para. 4 (1) (b). 

Motel. Sem. ii, aere el (60d. 

Ibid., Sch. 1, para. 4 (3). As to the Minister for the Civil Service, see CONSTITUTIONAL LAW, 
vol. 8, para. 1163. 

CDON Sela, í, jonas (0) 
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612. Proceedings of the Post Office. The validity of any proceedings of the 
Post Office is not affected by a vacancy among its members or by a defect in the 
appointment of a member!. The quorum is three, disregarding, for the purpose 
of constituting a quorum for a decision or deliberation on any matter, any 
person who is disqualified from taking part in it?. Subject to the relevant 
statutory provisions’, the Post Office has power to regulate its own procedure’. 
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Post Office Act 1969, s. 6 (4), Sch. 1, para. 7. 

Ibid., Sch. 1, para. 8. As to the disqualification of a member from participating in any 
deliberation or decision with respect to a contract in which he is directly or indirectly 
interested, see para. 610, text to note 4, ante. 

I.e. the provisions of ibid., Sch. 1, paras. 1-8 (as to which see paras. 609-611, ante): Sch. 1, 
para. 9. 

4 Ibid., Sch. 1, para. 9. 


Nw 


tad 


613. Fixing of seal and proof of instruments. The fixing of the seal of the 
Post Office must be authenticated by the signature of the Secretary of the Post 
Office or of some other person authorised, either generally or specially, by the 
Post Office to act for that purpose!. A certificate signed by the secretary that an 
instrument purporting to be made or issued by or on behalf of the Post Office 
was so made or issued is conclusive evidence of that fact?. Every document 
purporting to be an instrument made or issued by or on behalf of the Post Office 
and to be duly executed under the seal of the Post Office, or to be signed or 
executed by the secretary or a person authorised by the Post Office to act in that 
behalf, must be received in evidence and deemed, without further proof, to be 
so made or issued unless the contrary is shown?. 


1 Post Office Act 1969, s. 6 (4), Sch. 1, para. 13. As to the appointment of the secretary, see para. 
642, post. 

2 Ibid., Sch. 1, para. 14. 

abia Sch. T para 15. 


614. Status. The Post Office is not a servant or agent of the Crown and does 
not enjoy any status, immunity or privilege of the Crown, or any exemption 
from any tax, duty, rate, levy or other charge whatsoever, whether general or 
local; nor is its property to be regarded as property of, or held on behalf of, the 
Crown!. 


1 Post Office Act 1969, s. 6 (5). Special provisions were made by the Act with respect to certain 
exemptions hitherto enjoyed by the Postmaster General as a minister of the Crown. The Post 
Office Act 1953, s. 77 (repealed), and all other statutory provisions exempting from toll any 
person engaged in the business of the former Post Office, any horse or vehicle used for 
the purposes of that business and any mail bag, ceased to have effect on the appointed day (i.e. 
Ist October 1969: see para. 601, note 3, ante): Post Office Act 1969, s. 68. Similarly, all 
statutory exemptions of mail bags from harbour charges ceased to have effect: s. 66 (1). Many 
statutory provisions (including the relevant parts of the Harbours, Docks and Piers Clauses Act 
1847, s. 28) were specifically repealed by the Post Office Act 1969, s. 141 (1), Sch. 11, Part II. 
New provisions were enacted with respect to harbour charges on mail bags and their 
exemption from regulation and control: see paras. 775, 776, post. Also repealed were the 
provisions of the Post Office Act 1953, s. 84, exempting from stamp duty deeds and documents 
made for the purposes of the former Post Office (Post Office Act 1969, Sch. 11, Part II), and 
the Post Office Act 1953, s. 86, under which officers of the former Post Office were exempt 
from jury service and service in certain public offices (Post Office Act 1969, s. 137 (1), Sch. 8, 
Part II). For the purposes of the Official Secrets Act 1911, s. 2, membership of, or any office or 
employment under, the Post Office is deemed to be an office under Her Majesty, and a 
contract with the Post Office is deemed to be a contract with Her Majesty; and any telegraph, 
telephone, wireless or signal station or office belonging to or occupied by the Post Office is a 
prohibited place for the purposes of that Act: Post Office Act 1969, s. 76, Sch. 4, para. 21 (1); 
and sce CRIMINAL LAW, vol. 11, para. 901, text and note 7. Records of the Post Office are public 
records within the Public Records Act 1958: Public Records Act 1958, s. 10 (1), Sch. 1, para. 3 
(1), Table, Part Il; Post Office Act 1969, s. 75 (1). As to the vesting of records of the 
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department of the Postmaster General, see para. 604, note Io, ante. Transitional provisions 
preserve for the benefit of the Post Office certain rights and powers of the Crown with respect 
to patents and registered designs: see para. 604, note 15, ante. As to transitional provisions with 
respect to buildings and works constructed without planning permission and without 
compliance with building byelaws etc. on Crown land which vested in the Post Office, see 
para. 670, post. Packets in the post have by statute the same immunity from examination, 
seizure or detention under statutory powers, or from distress, execution or lien, as they would 
have if they were Crown property, and the Post Office and persons engaged in its business are 
protected against prosecution for handling such packets containing things the possession etc. of 
which would otherwise be an offence: see s. 64, and para. 689, post. 


(ii) Powers of the Post Office 


615. General powers of the Post Office. The Post Office is empowered!: 


= 


hu 


(1) to provide postal services (including cash on delivery services?) and 
telecommunication services?; 

(2) to provide banking services and such other services by means of which 
money may be remitted (whether by means of money orders, postal 
orders or otherwise) as it thinks fitt; 

(3) to provide data processing services®; and 

(4) to perform services for Her Majesty’s government in the United 
Kingdom, Her Majesty’s government in Northern Ireland, or the 
government of a country or territory outside the United Kingdom or for 
local or national health service authorities in the United Kingdomó. 


The provisions of the Post Office Act 1969, s. 7, conferring these powers and the powers 
described in para. 616, post, relate only to the capacity of the Post Office as a statutory 
corporation and do not authorise the disregard of any enactment or rule of law: s. 7 (3). The 
provisions of s. 7 are not to be construed as limiting any power of the Post Office conferred by 
or under any subsequent provisions of the Post Office Act 1969: s. 7 (5). The exercise of these 
powers is not confined to the British Islands: s. 7 (6). “The British Islands” means the United 
Kingdom, the Isle of Man and the Channel Islands: s. 86 (1). However, the Post Office no 
longer has a duty to provide services in the Channel Islands, nor any services other than 
telecommunication services in the Isle of Man: see para. 620, note 3, ante. 

“Cash on delivery service” means a service whereby the Post Office or a foreign administration 
collects or secures the collection of a sum of money on the delivery of anything consigned for 
conveyance by post and remits it to the sender: ibid., s. 86 (1). 

Ibid., s. 7 (1) (a). 

Ibid., s. 7 (1) (b); Post Office (Banking Services) Act 1976, s. 1 (1). 

Post Office Act 1969, s. 7 (1) (c). “Data processing” includes the storage and retrieval of 
information: s. 86 (3). 

Ibid., s. 7 (1) (d). “Local authority”, in relation to England and Wales, means the council of a 
county or district, the Greater London Council, the council of a London borough or the 
Common Council of the City of London: s. 86 (1); Local Government Act 1972, ss. 1 (10), 179 
(3). “National health service authority”, in relation to England and Wales, means a regional 
health authority, area health authority, district health authority, special health authority, family 
practitioner committee or board of governors of a teaching hospital: s. 86 (1); National Health 
Service Reorganisation Act 1973, s. 57 (1), Sch. 4, para. 130; Health Services Act 1980, s. 1 (7), 
Sch. 1, para. 20; National Health Service (Preservation of Boards of Governors) Order 1979, 
S.I. 1979 No. s1. As to the power of the Secretary of State to direct the Post Office to do 
certain kinds of work for Her Majesty's government and to issue dog licences and licences for 
dealing in or for killing game, see the Post Office Act 1969, s. 12, and para. 629, post. 
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616. Powers exercisable in connection with the general powers. For the 
purpose of securing the effective exercise of any of its general powers!, or in 
connection with or in consequence of an exercise of any of them, the Post Office 
has power to do anything that appears to it to be requisite, advantageous or 
convenient to do?, including, in particular, powers: 


(1) 


to construct, manufacture, produce, purchase, take on hire or hire 
purchase, install, maintain and repair anything required for the purposes 
of its business or of the business of one of its subsidiaries; 

to construct, manufacture, produce or purchase for supply to others any 
articles of a kind similar to any so required and to install, maintain, repair 
and test for others articles of such a kind?; 

to provide others with the services of persons employed by it for the 
purpose of undertaking for them tasks of a kind which, in the course of 
the provision or performance by it of any service which it is empowered 
to provide or perform under its general powers®, are undertaken by 
persons so employed®; 

to provide, for the benefit of others, consultancy and advisory services 
concerning anything that it does in exercise of its powers or has power to 
do and facilities for the training of persons for any purpose connected 
with any such thing’; 

to enter into and carry out agreements with any person for the carrying 
on by that person, whether as its agent or otherwise, or by that person 
jointly with it, of any of the activities which it may itself carry on®; and, 
for the purpose of enabling a person with whom it has entered into such 
an agreement to carry it out, to give or lend money to him or give a 
guarantee for his benefit?; 

to acquire land!° which is required by it for, or in connection with, the 
exercise of its powers or as to which it can reasonably be foreseen that it 
will be so required"); 

to dispose, whether absolutely or for a term of years, of any part of its 
undertaking or any property which, in its opinion, is not so required by 
it, and, in particular, to dispose of an interest in or right over any 
property which, subject to the interest or right, is retained by it!?; 

for the purposes of its business, to subscribe for or acquire any securities 
of an incorporated company or other body corporate, to procure its 
admission to membership of an incorporated company limited by 
guarantee and not having a share capital, to promote, or participate in 
the promotion of, an incorporated company or to acquire an undertak- 
ing or part of an undertaking?3; 

for the purposes of its business, to give or lend money to, or give a 
guarantee for the benefit of, any person (other than a person with whom 
it has entered into an agreement by virtue of head (5)) for the purposes of 
an undertaking carried on by him or, where that person is a body 
corporate, by its subsidiary??; 

to do anything for the purpose of advancing the skill of persons 
employed by it or of persons who, although not so employed, are 
engaging themselves, or contemplate engaging themselves, in work of 
such a kind that it has or may have a direct or indirect concern in the 
products of that work!5; 


(11) 
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to promote research, either by itself or by others, into matters which 
affect, or arise out of, the carrying on of its business, or into other 
matters if it appears to it that advantage will or may accrue to it as a 
consequence of research into such other matters!®; 

to promote the doing of such work as is requisite to enable there to be 
turned to account the results of research, whether promoted by it or not, 
into matters affecting or arising out of the carrying on of its business!”, or 
the results of research promoted by it into other matters?8; 

to provide assistance, including financial assistance, to any institution or 
body any of whose activities are such as, in its opinion, to be of benefit to 
it19; 

to carry passengers for hire or reward in vehicles used by it for the 
purposes of its business?0; 

to enter into and carry out agreements with persons who carry on 
business as carriers of goods for the carriage by it on their behalf of goods 
consigned to them for carriage by them?!; 

to provide houses, hostels and other like accommodation for persons 
engaged in its business??; 

to make loans to persons employed by it (including, in particular, loans 
to assist them to acquire housing accommodation) and to guarantee loans 
made to persons so employed, including, in particular, loans made by 
building societies and other bodies for housing purposes?3; and 

to promote recreational activities for, and activities conducing to the 
welfare of, persons who are or have been engaged in its business or have 
been officers, servants or agents of the Postmaster General, and their 
families, and to assist the promotion by others of such activities?4. 


The Post Office may turn its resources to account so far as not required for the 
purposes of its business?9. 


I Le. under the Post Office Act 1969, s. 7 (1): see para. 615, ante. 
2 Ibid., s. 7 (2). As to the nature and extent of the powers conferred by s. 7 (2) (including the 
particular powers which follow), see para. 615, note 1, ante. 


Ww 


aS 


Ibid., 


s. 7 (2) (a). For the meaning of “subsidiary”, see para. 610, note 3, ante. For a restriction 


on the exercise of this power, see s. 13 (1), and para. 630, post. 


Ibid., 


post. 
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Ibid., 


Ibid., 
Ibid., 
Ibid.. 


s. 7 (2) (b). For a restriction on the exercise of this power, see s. 13 (2), and para. 631, 


nder ibid., s. 7 (1): see para. 615, ante. 
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s. 7 (2) (d). 
s. 7 (2) (e). 
s. 7 (2) (1). 


Es 
N 
~ 

N 
`> 
~ 
ñ 


g). As to the sale of land, see para. 671, post. 
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617. Overseas aid. The Post Office is empowered to furnish any authority or 
person outside the United Kingdom with assistance, whether financial, technical 
or of any other nature, if, in its opinion, the consequences of doing so will enure 
for its benefit!. It may also enter into, and carry out, agreements with the 
Minister of Overseas Development under which it acts at his expense as the 
means by which he furnishes technical assistance in the exercise of his statutory 
power? to do so?. 


1 Post Office Act 1969, s. 8 (a). 

2 Le. under the Overseas Aid Act 1966, s. 1 (1); Ministers of the Crown Act 1975, s. 7 (2), Sch. 
2. Part I. As to the functions of the Minister of Overseas Development, see CONSTITUTIONAL 
LAW, vol. 8, para. 1256, and para. 1257, note 2. 

3 Post Office Act 1969, s. 8 (b). 


618. Power to promote and oppose bills. With the consent of the Secretary 
of State’, the Post Office may promote, and, without such consent, may oppose 
bills in Parliament and orders under the Private Legislation Procedure (Scotland) 
Act 19362, 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 
2 Post Office Act 1969, s. 10. 


619. Contributions to international organisations. The Post Office may 
reimburse the Secretary of State! the whole or any part of a contribution made 
by him towards the expenses of an international organisation of which the 
United Kingdom government is a member and which is concerned with 
activities which the Post Office has power to carry on?. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 
2 Post Office Act 1969, s. 73. As to the powers of the Post Office, see paras. 615, 616, ante. 


(iii) General Duty of the Post Office 


620. Duty of the Post Office. It is the duty of the Post Office, consistently 
with any directions given to it by the Secretary of State’ under his statutory 
powers’, so to exercise its powers as to meet the social, industrial and 
commercial needs of the British Islands? in regard to matters sub-served by those 
powers and, in particular, to provide throughout those islands, save insofar as the 
provision of them is, in its opinion, impracticable or not reasonably practicable, 
such services for the conveyance of letters and such telephone services as satisfy 
all reasonable demands for them‘. In discharging that duty, the Post Office must 
have regard (1) to the desirability of improving and developing its operating 
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systems>; (2) to developments in the field of communications®; and (3) to 
efficiency and economy’. The Post Office is not precluded by that duty from 
interrupting, suspending or restricting, in case of emergency, any service 
provided by it®; and these provisions do not impose upon the Post Office, either 
directly or indirectly, any form of duty or liability enforceable by proceedings 
before any court. 


1 As to the Secretary of State, sce para. 601, text and note 9, ante. 

2 Le. under the Post Office Act 1969, ss. 10-88: s. 9 (1). See in particular ss. 11, 12, and paras. 
621 ct seq., post. 

3 For the meaning of “the British Islands”, see para. 615, note 1, ante. The Post Office has no 

duty to provide any services in the Channel Islands: sec the Telecommunication Services 

(Jersey) Order 1972, S.I. 1972 No. 1814, art. 5, and the Telecommunication Services 

(Guernsey) Order 1972, S.I. 1972 No. 1815, art. $. Its duty in the Isle of Man is confined to the 

provision of telecommunication services: see the Postal Services (Isle of Man) Order 1973, S.L. 

1973 No. 959, art. 6, Sch. 2, para. 1. 

Post Office Act 1969, s. 9 (1). 

Ibid., s. 9 (2) (a). 

Ibid., s. 9 

Ibid., s. 

Ibid., s. 9 

9 Ibid., s. y (4). As to the effect of s. 9 (4), sce para. 686, note 2, post. The Post Office is not to be 
regarded as 
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(iv) Powers of the Secretary of State over the Post Office 


621. Power of the Secretary of State to give general directions. After 
consultation with the Post Office, the Secretary of State! may give to it such 
directions of a general character as to the exercise by it of its powers as appear to 
him to be requisite in the national interest?. If it appears to him that there is a 
defect in the general plans or arrangements of the Post Office for exercising any 
of its powers, then, after consultation with it, he may give it directions of a 
general character for remedying the defect. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 
2 Post Office Act 1969, s. 11 (1). 
Sa) 


622. Directions in the interests of national security or international 
relations. Without prejudice to the general provisions!, if 1t appears to the 
Secretary of State? to be requisite or expedient so to do in the interests of 
national security or relations with the government of a country or territory 
outside the British Islands’, he may, after consultation with the Post Office, give 
to it directions requiring it to secure that a particular thing that it or one of its 
subsidiaries? is doing is no longer done or that a particular thing that it has 
power to do, but is not being done either by it or by a subsidiary of it, is so 
done”. 

Such directions may also be given by the Secretary of State, after consultation 
with the Post Office, if it appears to him to be requisite or expedient so to do in 
order (1) to discharge or facilitate the discharge of an obligation binding on the 
United Kingdom government by virtue of its being a member of an inter- 
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national organisation or a party to an international agreement®; (2) to attain or 
facilitate the attainment of any other object the attainment of which is, in his 
Opinion, requisite or expedient in view of the United Kingdom government 
being a member of such an organisation or a party to such an agreement’; or (3) 
to enable the United Kingdom government to become a member of such an 
organisation or a party to such an agreements. 


Le. the provisions of the Post Office Act 1969, s. 11 (1), (2) (see para. 621, ante): s. 11 (3). 
As to the Secretary of State, see para. 601, text and note 9, ante. 

For the meaning of “the British Islands”, see para. 615, note I, ante. 

For the meaning of “subsidiary”, see para. 610, note 3, ante. 

Post Office Act 1969, s. 11 (3) (a). 

Ibid., s. 11 (3) e e 

Ibid., s. 11 (3) (b) (ii) 

onl, E e ) (iii). 


RD] Dia hn mn 


623. Undue preference or discrimination. If it appears to the Secretary of 
State! that the Post Office is showing undue preference to, or is exercising undue 
discrimination against, any person or persons of any class or description in the 
charges or other terms and conditions applicable to services provided by it 
which it has the exclusive privilege? of providing, then, after consultation with 
the Post Office, he may give it such directions as appear to him requisite to 
secure that it ceases to do so?. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 

2 As to exclusive privileges of the Post Office, see para. 602, ante, and for details of the 
monopoly of conveying letters, see paras. 677-681, post. 

3 Post Office Act 1969, s. 11 (4). 


624. Compliance with directions and prohibition of disclosure. The Post 
Office must comply with directions given to 1t by the Secretary of State? under 
his statutory powers?; and it must not disclose any such directions if notified by 
the Secretary of State that he is of opinion that it is against the interests of 
national security to do so’. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 

2 Post Office Act 1969, s. 11 (5). The powers referred to are those conferred by s. 11 (1)—(4): see 
paras. 621—623, ante. 

3 Ibid., s. 11 (6). The prohibition extends only to directions given under s. 11 (1)—(4): s. 11 (6). 


625. Directors of wholly owned subsidiaries. The Post Office must so 
exercise the rights conferred on it by its interest in a wholly owned subsidiary! 
of the Post Office as to secure that no person is appointed to be a director of the 
subsidiary except after previous consultation with the Secretary of State? as to 
his suitability?. 
1 For the meaning of “subsidiary”, see para. 610, note 3, ante. “Wholly owned subsidiary” must 
be construed in accordance with the Companies Act 1948, s. 150 (4) (see COMPANIES, vol. 7, para. 
634, and para. 647, text and note 4): Post Office Act 1969, s. 86 (2). 


2 As to the Secretary of State, see para. 601, text and note 9, ante. 
3 Post Office Act 1969, s. 11 (7). 
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626. Approval of general programme of development. In carrying out any 
work of development involving substantial outlay on capital account, and in 
securing the carrying out of any such work by any subsidiaries! it may have, the 
Post Office must act in accordance with a general programme settled from time 
to time with the approval of the Secretary of State?. 


1 For the meaning of “subsidiary”, see para. 610, note 3, ante. 
2 Post Office Act 1969, s. 11 (8). As to the Secretary of State, see para. 601, text and note 9, ante. 


627. Obligation to furnish information. The Post Office must furnish the 
Secretary of State! with such returns, accounts and other information with 
respect to its property and activities, and with respect to the property and 
activities of any subsidiaries? it may have, as he may from time to time require’. 


t As to the Secretary of State, see para. 601, text and note 9, ante. 
2 For the meaning of “subsidiary”, see para. 610, note 3, ante. 
3 Post Office Act 1969, s. 11 (9). 


628. Annual report. As soon as possible after the end of each accounting year?, 
the Post Office must make to the Secretary of State? a report on the exercise and 
performance by it of its functions during that year?. The report must include 
such particulars as, after consultation with the Post Office and with the approval 
of the Treasury, he may direct with respect to its activities and those of its 
subsidiaries*, so far as such activities consist in the construction, manufacture or 
production of articles in that year?. The report must set out any directions given 
to the Post Office by the Secretary of State in that year under his statutory 
powers®, except such as were the subject of notification by him prohibiting 
disclosure”. The Secretary of State must lay a copy of every such report before 
each House of Parliament®. 


1 “Accounting year” means the period beginning with the appointed day (as to which see para. 
601, note 3, ante) and ending with 31st March next following or any subsequent period of 
twelve months beginning with the end of a previous accounting year: Post Office Act 1969, 
s. 86 (1). 

As to the Secretary of State, see para. 601, text and note 9, ante. 

Post Office Act 1969, s. 11 (10). 

For the meaning of “subsidiary”, see para. 610, note 1, ante. 

Post Office Act 1969, s. 11 (10). For restrictions on such activities, see paras. 630, 631, post. 

Le. those conferred by ibid., s. 11 (as to which see paras. 621 et seq., ante): s. 11 (11). 

Ibid., s. 11 (11). As to such directions, see s. 11 (6), and para. 624, ante. 


Ibid., s. 11 (10). 


629. Directions to transact business for the government and local 
authorities. After consultation with the Post Office, the Secretary of State! may 
give to it a direction that it is to do, for Her Majesty’s government in the United 
Kingdom or Her Majesty’s government in Northern Ireland, work of such a 
description as may be specified in the direction, being work consisting in the 
effecting of transactions in normal business hours in such parts of post offices as are 
open to the public during those hours for the transaction of postal business?. 
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At the request of a local authority? in Great Britain (but not otherwise), the 
Secretary of State may, after consultation with the Post Office, give to it a 
direction that, in normal business hours, it is to issue, on behalf of the local 
authority, dog licences*, licences for dealing in game® or licences for killing 
game?. The Post Office must comply with such directions”; and any dispute 
arising as to the places at which, days on which or periods during which work is 
to be done or licences are to be issued in compliance with such a direction must 
be determined by the Secretary of Stateó, He must not give such a direction or 
proceed to such a determination except after taking into consideration the 
administrative arrangements of the Post Office for the time being in force and 
the facilities available to it for the time being for doing the work in question or, 
as the case may be, issuing the licences in question and for exercising and 
performing its other functions?. 

In consideration of its complying with a direction to do work for Her 
Majesty’s government, the Post Office is entitled to payment by the Crown of 
an amount determined, in case of dispute, by the Secretary of State, and the 
direction may make provision as to the person by whom payment is to be made 
and the manner in which it is to be defrayed!°. Remuneration for issuing 
licences on behalf of a council in England or Wales in compliance with a 
direction is to be paid by the Secretary of State!! if there is an agreement to that 
effect in force between him and the council!?; and in the absence of such an 
agreement the Post Office is entitled to payment by the council*3. Unless there is 
such an agreement in force to which the Post Office is also a party, the amount 
payable is to be determined in case of dispute by the Secretary of State!4. 


As to the Secretary of State, see para. 601, text and note 9, ante. 

Post Office Act 1969, s. 12 (1). 

For the meaning of “local authority”, see para. 615, note 6, ante. 

Post Office Act 1969, s. 12 (2) (a). 

Ibid., s. 12 (2) (b). 

Ibid., s. 12 (2) (c). Licences for dogs and licences for dealing in or for killing game are issued in 

England and Wales by the councils having power to levy the duties on such licences, and those 

councils may employ persons to act as their agents for the purpose of issuing such licences and 

pay them such reasonable remuneration as they think fit: s. 134. See further ANIMALS, vol. 2, 

paras. 302, 309, 359. 

Ibid., s. 12 (4). 

ars 12 (5): 

Ibid., s. 12 (6). 

Moral, €, 12 (07). 

Le. the Secretary of State as successor to functions of the Minister of Housing and Local 

Government: see the Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681, 

arts. 2, 6 (3). 

12 Post Office Act 1969, s. 135 (2), which applies where the Post Office is not a party to the 
agreement. Sums so payable are to be paid out of money provided by Parliament (s. 135 (2)), 
as are sums payable by the Secretary of State pursuant to any agreement to which he, the Post 
Office and a council are parties providing for payment in consideration of the issue of dog and 
game licences by the Post Office, whether in compliance with a direction under s. 12 or in 
pursuance of the agreement (s. 135 (1)). 

E Mol S (ENE 

14 Ibid., s. 135 (2), (3). This is a function of the Secretary of State as successor to functions of the 

Minister of Posts and Telecommunications: see para. 601, text and note 9, ante. 
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630. Consultation as to Post Office manufacturing. There is a restriction on 
the extent to which the Post Office or a subsidiary! of the Post Office may, 
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without prior consultation with the Secretary of State”, construct, manufacture 
or produce? things for the purpose of its own use or that of such a subsidiary, or 
of supply to persons other than the Post Office or its subsidiaries for use by them 
in connection with services provided by the Post Office or such a subsidiary’. 
Without such consultation the Post Office or its subsidiary may not construct, 
manufacture or produce for that purpose things of any kind to an extent 
substantially greater than that to which the Postmaster General constructed, 
manufactured or produced, for the corresponding purpose®, things of that kind 
during the period beginning with 1st April 1961 and ending with 3oth 
September 1969%. The Post Office must also consult with the Secretary of State 
before it or one of its subsidiaries constructs, manufactures or produces to a 
substantial extent for the first-mentioned purpose things of a kind which the 
Postmaster General did not construct, manufacture or produce for the cor- 
responding purpose during that period”. 


1 For the meaning of “subsidiary”, see para. 610, note 3, ante. 

2 As to the Secretary of State, see para. 601, text and note 9, ante. 

3 The assembly of an article in the course of its installation at the place where it is to be used does 
not constitute its manufacture, construction or production: Post Office Act 1969, s. 13 (5). 

4 Ibid., s. 13 (1), (5) (a), (b). For a restriction on manufacture, construction or production or 
purchase for supply to others for use otherwise than in connection with Post Office services, see 
para. 631, post. ; 

5 “The corresponding purpose” means the purpose of use by the Postmaster General or of 
supply to others for use by them in connection with services provided by him: ibid., s. 13 (5) (c). 

6 Le. the day immediately preceding the appointed day for the purposes of the Post Office Act 
1969 (see para. 601, note 3, ante): s. 13 (1). 

7 Ibid., s- 162) (1) 


631. Restriction on manufacture or purchase for supply to others. The 
approval of the Secretary of State! is required for the carrying on by the Post 
Office or a subsidiary? of the Post Office of activities consisting in the 
construction, manufacture, production? or purchase for supply to persons other 
than the Post Office or its subsidiaries of things for use by such persons, 
otherwise than in connection with services provided by the Post Office or such a 
subsidiary*. The approval of the Secretary of State may be given subject to such 
conditions, if any, as he may deem fit5, but he may at any time, after 
consultation with the Post Office, direct it to discontinue, or to exercise its 
control over its subsidiary so as to require the subsidiary to discontinue, any such 
activity that is being carried on with his approval®. The Secretary of State must 
publish, in such manner as he thinks fit, particulars of any such approval given 
by him and send them to the Confederation of British Industry and the Trades 
Union Congress’. In carrying on any such activities, the Post Office must act as 
if it were a company engaged in a commercial enterprise, and it must exercise its 
control over any of its subsidiaries that carries on any such activities so as to 
ensure that it so acts8. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 

2 For the meaning of “subsidiary”, see para. 610, note 3, ante. 

3 As to the meaning of “manufacture, construction or production”, see para. 630, note 3, ante. 
4 Post Office Act 1969, s. 13 (2), (5) (a). 


411 Constitution and Functions Paras. 631-633 


S lbid., s- MAN) (a): 
6 Ibid., s- 13 (2) (b). 
7 ibid., s. 13 (3). 
8 Ibid., s. 13 (4). 


(v) Other Powers of the Government over the Post Office 


632. Provision of information to persons holding office under the 
Crown. A requirement to do what is necessary to inform designated persons 
holding office under the Crown concerning matters and things transmitted or in 
course of transmission by means of postal or telecommunication services 
provided by the Post Office may be laid on the Post Office for the like purposes 
and in the like manner as, at the passing of the Post Office Act 19691, a 
requirement might have been laid on the Postmaster General to do what is 
necessary to inform such persons concerning matters and things transmitted or in 
course of transmission by means of such services provided by him?. 


1 Le. on 25th July 1969. 

2 Post Office Act 1969, s. 80. See Malone v Metropolitan Police Comr [1979] Ch 344 at 370, [1979] 
2 All ER 620 at 641, and TELECOMMUNICATIONS. As to the interception of postal packets 
pursuant to a warrant of a Secretary of State, see para. 795, post. 


(vi) Post Office Users’ Councils 


633. Constitution of Post Office users’ councils. A users’ council has been 
established for the British Islands! called “the Post Office Users’ National 
Council’’?, and also three country councils, “the Post Office Users’ Council for 
Scotland”, “the Post Office Users’ Council for Wales’ and “the Post Office 
Users’ Council for Northern Ireland””. 

The national council consists of a chairman appointed by the Secretary of 
State*, the chairmen of the country councils5, such other members, not 
exceeding twenty-six, as the Secretary of State may appoint after consultation 
with such bodies as appear to him to be representative of the interests of persons 
likely to be concerned with matters within the council's competence®, and such 
other members, not exceeding three, as he may appoint without such con- 
sultation”. Each of the country councils consists of a chairman appointed by the 
Secretary of State and such other members, not exceeding twenty-four, as the 
Secretary of State may appoint after consultation with the chairman and with 
such bodies in the part of the United Kingdom for which the council is 
established as appear to him to be representative of the interests of persons likely 
to be concerned with matters within the council’s competences. 

A member of a council holds and vacates office in accordance with the terms 
of his appointment, except that he may at any time resign by notice in writing 
to the Secretary of State?. A person who has held office as such a member is 
eligible for reappointment!°. The chairman of the national council is disqualified 
for membership of the House of Commons!!. 
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1 For the meaning of “the British Islands”, see para. 615, note I, ante. “The British Islands” here 
no longer includes the Channel Islands: Telecommunication Services (Channel Islands 
Consequential Provisions) Order 1972, S.I. 1972 No. 1816, art. 4 (see para. 607, notes 3, 4, 
ante). 

2 ~ Office Act 1969, s. 14 (1) (a). In the Isle of Man, s. 14 applies in relation to 
telecommunication services only: Postal Services (Isle of Man) Order 1973, S.I. 1973 No. 959, 
ant 6 Seh. 2 ppara 2- 

3 Post Office Act 1969, s. 14 (1) (b); Local Authorities, etc. (Miscellaneous Provisions) (No. 2) 
Order 1974, S.I. 1974 No. 595, art. 3 (14). 

4 Post Office Act 1969, s. 14 (2) (a). As to the Secretary of State, see para. 601, text and note 9, 

ante. 

Ibid., s. 14 (2) (b). 

Ibid., s. 14 (2) (c). In appointing these members, the Secretary of State must have regard to the 

desirability of having members who are familiar with the special requirements and circum- 

stances of particular parts of the British Islands: s. 14 (2). 

Ibid., s. 14 (2). In appointing persons to be members of any of the councils established under 

s. 14, the Secretary of State must have regard to the desirability of the council including one or 

more persons with experience of work among, and the special needs of, disabled persons and to 

the person or persons with that experience being or including a disabled person or persons: 

Chronically Sick and Disabled Persons Act 1970, s. 14. 

8 Post Office Act 1969, s. 14 (3). See also note 7, supra. 

9 Ibid., s. 14 (4). 

10 Ibid., s. 14 (5). 

11 House of Commons Disqualification Act 1975, s. 1 (1), Sch. 1, Part HI; see PARLIAMENT, vol. 

34, para. 1109. 
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634. Staff, remuneration and expenses. Each Post Office users’ council! must 
be furnished by the Secretary of State? with such officers and staff and with such 
office accommodation and equipment and such services as appear to him to be 
requisite for the proper discharge of its functions?. The Secretary of State may 
pay such allowances and remuneration to the chairman of the national council 
and the officers and staff of any of the councils and such allowances to the 
members of any of the councils, other than the chairman of the national council, 
as he may determine; and he may pay such expenses of any of the councils as he 
may determine’. 


1 As to the Post Office users’ councils, see para. 633, ante. 

As to the Secretary of State, see para. 601, text and note 9, ante. 

Post Office Act 1969, s. 14 (15). The approval of the Minister for the Civil Service is requisite 

as to the number of persons to be furnished: s. 14 (19). 

4 Ibid., s. 14 (16). The approval of the Minister for the Civil Service is requisite to a 
determination relating to allowances or remuneration, and the Treasury approval is requisite to 
a determination relating to expenses: s. 14 (19). 
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635. Recognition of other bodies assisting the national council. After 
consultation with the Post Office Users’ National Council!, the Secretary of 
State” may pay such allowances as he may determine to members of any body 
recognised by him to be assisting the council to ascertain the opinion of users of 
services provided by the Post Office in any part of the British Islands3, and he 
may pay such expenses of a body so recognised as he may determine*. However, 
before recognising a body to be so assisting the council in any part of the United 
Kingdom for which one of the country councils is established, he must consult 
that council‘. 
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As to the Post Office users’ councils, see para. 633, ante. 

As to the Secretary of State, see para. 601, text and note 9, ante. 

For the meaning of “the British Islands”, see para. 615, note 1, ante. 

Post Office Act 1969, s. 14 (17). The approval of the Minister for the Civil Service is requisite 
to a determination relating to allowances or remuneration and the Treasury approval is 
requisite to a determination relating to expenses: s. 14 (19). 
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636. Proceedings. Every Post Office users’ council! must meet when convened 
by its chairman, but not less frequently than twice a year?. The chairman is 
bound to call a meeting when required to do so by any three members of the 
council?. Minutes must be kept of the proceedings at each meeting, but, subject 
to that, each council may determine its own quorum and procedure’. A country 
council must comply with a requisition by the national council for a copy of the 
minutes of a specified meeting of the council‘. 


1 As to the Post Office users’ councils, see para. 633, ante. 
2 Post Office Act 1969, s. 14 (11). 

IS 1A (12); 

4 bide, s. 14 03). 


637. Annual reports to the Secretary of State. As respects each accounting 
year!, each Post Office users’ council? must make a report on the exercise and 
performance of its functions during that year to the Secretary of State?, who 
must lay a copy of it before each House of Parliament‘. 


1 For the meaning of “accounting year”, see para. 628, note I, ante. 
2 As to the Post Office users’ councils, see para. 633, ante. 

3 As to the Secretary of State, see para. 601, text and note 9, ante. 

4 Post Office Act 1969, s. 14 (14). 


638. References to users’ councils. The Secretary of State! and the Post 
Office may each refer to the Post Office Users’ National Council”, for 
consideration and report, any matter relating to the services provided by the 
Post Office3. Each of them may refer to a country council, for consideration and 
report, a matter relating to services so provided that affects persons in the part of 
the United Kingdom for which the council is established, being persons for 
whom those services are provided, but does not affect others*. A council must 
consider any matter so referred to it and report on that matter to the Secretary 
of State and the Post Office?. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 

2 As to the Post Office users’ councils, see para. 633, ante. 

3 Post Office Act 1969, s. 14 (6). 

4 Ibid., s. 14 (7). Neither the Secretary of State nor the Post Office may refer any other matter to 


a country council: s. 14 (7). 
s Ibid., ss. 14 (8) (b), 14 (9) (c). 


639. Other duties of the Post Office users” cóuntry councils. Each of the 
Post Office users” country councils! must consider: 
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(1) any matter relating to the services provided by the Post Office in the part 
of the United Kingdom for which the council is established which is the 
subject of a representation, other than one appearing to it to be frivolous, 
made to the council by or on behalf of a user in that part of the United 
Kingdom of those services”; and 

(2) any matter relating to those services which appears to the council to be 
one to which consideration ought to be given by it notwithstanding that 
no representation has been made with respect to it?. 


If it is of opinion that action ought to be taken with respect to any such matter, 
the council must give notice to the Secretary of State, the Post Office and the 
Post Office Users’ National Council of its opinion and of the action which it 
thinks ought to be taken, stating whether or not the matter was the subject of a 
representation?. 


1 As to the Post Office users’ councils, see para. 633, ante. 
2 Post Office Act 1969, s. 14 (8) (a) (1). 

3 Ibid., s. 14 (8) (a) (11). 

4 Ibid., s- 14 (8) (a). 


640. Other duties of the Post Office Users’ National Council. The Post 
Office Users’ National Council! must consider: 


(1) any matter relating to the services provided by the Post Office in the 
British Islands? which is the subject of a representation, other than one 
appearing to it to be frivolous, made to the council by or on behalf of a 
user of the services so provided in those islands; and 

(2) any matter relating to the services so provided in those islands which 
appears to it to be one to which consideration ought to be given by it 
notwithstanding that no representation has been made with respect to that 
matters. 


If it is of opinion that action ought to be taken with respect to any such matter, 
the council must give notice to the Secretary of State? and the Post Office of its 
opinion and of the action which it thinks ought to be taken, stating whether or 
not the matter was the subject of a representation®. 

The national council must also consider the subject matter of a notice given to 
it’ by a country council of the action which that country council thinks ought to 
be taken with respect to a matter 1t has considered; and the national council must 
transmit its observations on the matter to the Secretary of State, the Post Office 
and that council’. 

Where it falls to the national council to consider a matter that affects persons 
in a part of the United Kingdom for which one of the country councils is 
established, being persons for whom services are provided by the Post Office, 
but does not affect persons elsewhere for whom services are so provided, the 
national council must consult with that country council with respect to that 
matters 


1 Asto the Post Office users” councils, see para. 633, ante. 
2 For the meaning of “the British Islands”, see para. 615, note 1, ante, and para. 633, notes 1, 2, 
ante. 


415 Constitution and Functions Paras. 640-642 


Post Office Act 1969, s. 14 (9) (a) (i). 

Ibid., s. 14 (9) (a) (ii). 

As to the Secretary of State, see para. 601, text and note 9, ante. 

Post Office Act 1969, s. 14 (9) (a). 

Le. a notice given to it in pursuance of ibid., s. 14 (8) (a) (see para. 639, ante): s. 14 (9) (b). 
Ibid., s. 14 (9) (b). 

Ibid., s. 14 (10). 
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641. Duty of the Post Office to consult the national council about major 
proposals. Before putting into effect any major proposals relating to any of its 
main services so as to affect the persons for whom they are provided, the Post 
Office must refer the proposals to, and consult on them with, the Post Office 
Users’ National Council'. This requirement does not apply to proposals 
containing no matter other than such as is requisite, or ancillary to matters 
requisite, to comply with a direction given by the Secretary of State? (1) in the 
interests of national security or relations with a country abroad or for a purpose 
connected with an international organisation or international agreement?, (2) in 
order to secure the cessation of undue preference or discrimination‘, or (3) to 
effect transactions in public post offices for a government department or to issue 
dog licences or licences for dealing in or killing game on behalf of a local 
authority®. Any question arising whether or not any proposals are major 
proposals or relate to a main service must be referred to the Secretary of State, 
whose decision is final®. Failure to refer proposals to the national council is not a 
ground for impugning the validity of any action taken by the Post Office’. 


1 Post Office Act 1969, s. 15 (1). As to the Post Office Users’ National Council, see para. 633, 
ante. 

As to the Secretary of State, see para. 601, text and note 9, ante. 

Le. a direction given under the Post Office Act 1969, s. 11 (3): see para. 622, ante. 

Le. a direction given under ibid., s. 11 (4): see para. 623, ante. 

Le. a direction given under ibid., s. 12: see para. 629, ante. 

Ibid., s. 15 (3). 

Ibid., s. 15 (4). 
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(vii) Staff and Pensions 


642. Appointment and dismissal of staff. The Post Office must appoint a 
Secretary of the Post Office! and may appoint such other officers and such 
servants? as it may determine?. Except with the consent of the Secretary of 
State?, the Post Office must not terminate on security grounds? the employment 
of a person employed by it®. The statutory provisions of general application for 
the protection of employees” apply in relation to employees of the Post Office, 
subject to a modification in the case of persons who entered the employment of 
the Post Office on Ist October 19698 and, immediately before that day, were 
serving otherwise than under contracts of employment in the department of the 
Postmaster General as established civil servants, or in an unestablished capacity, 
or in part-time personal service of at least twenty-one hours a week”. Where, 
under those statutory provisions, the period of notice required to terminate the 
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employment of such a person, or his rights on dismissal for redundancy, depend 
upon the length of his period of employment!? with the Post Office, his 
unbroken!! period of service in the Civil Service’? ending immediately before 
Ist October 1969, including service elsewhere than in the department of the 
Postmaster General, counts as if it were a period of employment with the Post 
Office and as if his transfer to employment with the Post Office did not break 
the continuity of the period of employment!?. 


I 


2 
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As to the secretary's functions in relation to the fixing of the seal of the Post Office and proof 
of instruments made and issued on its behalf, see para. 613, ante. 

As to the position of sub-postmasters, who are independent contractors and not employees, see 
Hitchcock v Post Office [1980] ICR 100, EAT (where a sub-postmaster who owned a village 
shop, part of which sold confectionery and part of which was used as a sub-post office, was 
held not to be an “employee” within the Trade Union and Labour Relations Act 1974, s. 30, 
and the decision of Branson J in Appeal of Roberts, Re Postmaster General [1939] 4 All ER 269 
was not followed); Malins v Post Office [1975] ICR 60; Williams v Neath Assessment Committee 
(1935) 154 LT 261, DC, where a sub-postmistress was held not to be a servant or agent of the 
Crown and sub-post office premises were thus not exempt from rateability. 

Post Office Act 1969, s. 6 (4), Sch. 1, para. Io. 

As to the Secretary of State, see para. 601, text and note 9, ante. 

“Security grounds” means grounds which are grounds for dismissal from the Civil Service in 
accordance with any arrangements for the time being in force relating to dismissals from that 
service for reasons of national security: Post Office Act 1969, Sch. 1, para. 12 (2). As to security 
procedures in the Civil Service, see CONSTITUTIONAL LAW, vol. 8, para. 1310. As to the 
application of certain provisions of the Official Secrets Act 1911 to officers, employees and 
contractors of the Post Office, see para. 614, ante, and para. 791, post. 

Post Office Act 1969, Sch. 1, para. 12 (1). 

I.e. the Employment Protection (Consolidation) Act 1978: see EMPLOYMENT, vol. 16, paras. 602 
et seq. 

L.e. the appointed day for the purposes of the Post Office Act 1969: see para. 601, note 3, ante. 
As to the employment of persons in the Civil Service, otherwise than under contract of service, 
see EMPLOYMENT, vol. 16, para. $07. As to service in an unestablished capacity in the Civil 
Service etc., see note 12, infra. 

See the Employment Protection (Consolidation) Act 1978, s. 49 (minimum period of notice 
for terminating a contract of employment), s. 50 (employees’ rights in period of notice), and 
s. 81 (1), Schs. 4, 13, 14 (employees’ rights on dismissal for redundancy), and EMPLOYMENT, vol. 
16, paras. 603 et seq. 

Any week during the whole or part of which the terms of his employment normally involve 
employment for sixteen hours or more weekly counts in computing a period of employment: 
Post Office Act 1969, s. 138 (1), Sch. 9, para. 33 (1) (a); Employment Protection (Con- 
solidation) Act 1978, s. 159 (2), Sch. 16, para. 8 (a). A week which does not count breaks a 
period of employment: s. 151 (1), Sch. 13, para. 2. 

I.e. service in an established or unestablished capacity within the meaning of the Super- 
annuation Act 1965 or part-time service where he gave personal service of at least twenty-one 
hours a week and his remuneration was defrayed entirely out of the Post Office Fund or 
money provided by Parliament: Post Office Act 1969, Sch. 9, para. 33 (5). The Superannuation 
Act 1965 was repealed and replaced by the Superannuation Act 1972 (see s. 29 (2), (4), Schs. 7, 
8), and in the Act of 1972 the words “established” and ““unestablished” are not used. 

See the Post Office Act 1969, Sch. 9, para. 33 (1); Employment Protection (Consolidation) Act 
1978, Sch. 16, para. 8 (a). A person’s period of service in the Civil Service which terminated 
before the appointed day does not count despite his immediate re-employment in that service if 
he received a payment in respect of the termination under the Superannuation Act 1965 
(repealed: see note 12, supra) or any earlier enactment, or under the special arrangements for 
payments on dismissal of Crown servants for reasons of redundancy mentioned in the 
Redundancy Payments Act 1965, s. 41 (3) (repealed): Post Office Act 1969, Sch. 9, para. 33 (2); 
Employment Protection (Consolidation) Act 1978, Sch. 16, para. 8 (b). As to the calculation of 
rates of remuneration for a period of employment with the Post Office which includes a period 
of service in the Civil Service, see the Post Office Act 1969, Sch. 9, para. 33 (3); Employment 
Protection (Consolidation) Act 1978, Sch. 16, para. 8 (c). 
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643. Surrender of clothing on ceasing to be an officer of the Post Office. 
Where an officer of the Post Office! vacates his office, whether by reason of 
dismissal, resignation, death or otherwise, he, or, if he is dead, his personal 
representative or the person acting as such, must deliver to the Post Office all 
articles, whether uniform, accoutrements, appointments or other necessaries, 
issued to the officer for the execution of his duty and not his property, in good 
order and condition, fair wear and tear only excepted?. Any person who fails to 
comply with this provision is liable on summary conviction to a fine? and also to 
pay such further sum as the court may determine‘ to be the value of the articles 
undelivered or, if delivered and not in good condition, of the damage done to 
themë. In such circumstances a justice of the peace may issue a search warrant as 
he might for stolen goods®. 


1 “Officer of the Post Office” means a person engaged in the business of the Post Office: Post 
Office Act 1969, s. 76, Sch. 4, para. 2 (1). 

2 Post Office Act 1953, s. 79 (1); Post Office Act 1969, Sch. 4, para. 2 (1), (20). 

The fine is a sum not exceeding £25: Post Office Act 1953, s. 79 (2); Criminal Law Act 1977, 

s. 31 (5), (6), (9). 

4 The further sum which the court may determine is a sum not exceeding £2: Post Office Act 

1953, 5. 79 (2). 

Ibid s. 79 (2). 

Ibid., s. 79 (3). As to search warrants generally, see CRIMINAL LAW, vol. 11, paras. 124 et seq.; 

MAGISTRATES, vol. 29, paras. 224, 242; and POLICE, para. 323, ante. 


Ua 


Aan 


644. Machinery for settlement of terms and conditions of employment. 
Except so far as the Post Office is satisfied that there exists for certain purposes 
adequate machinery for operation at national or local level, or a level between the 
two levels appearing to the Post Office to be appropriate, the Post Office must seek 
consultation with any organisation appearing to it to be appropriate! with a 
view to the conclusion with that organisation of such agreements as appear to 
them to be desirable with respect to the establishment and maintenance, for 
operation at any such level, of machinery for those purposes?. The purposes are: 


(1) the settlement by negotiation of terms and conditions of employment of 
persons employed by the Post Office, with provision for reference to 
arbitration in default of such settlement in such cases as may be 
determined by or under the agreements?; 

(2) the promotion and encouragement of measures affecting efficiency, in any 
respect, in the carrying on by the Post Office of its activities, including in 
particular the promotion and encouragement of the training of persons 
employed by the Post Office*; and 

(3) the promotion and encouragement of measures affecting the safety, health 
and welfare of persons so employed*. 


The Post Office must send to the Secretary of State® and the Secretary of State 
for Employment” copies of any such agreement and of any instrument varying 
its terms’. Where it falls to the Post Office to participate in the operation of 
machinery so established and the operation involves discussion of a subject by 
other persons participating in it, the Post Office must make available to those 
persons, at a reasonable time before the discussion is to take place, such 
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information in its possession relating to the subject (other than information 
whose disclosure to those persons would, in the opinion of the Post Office, be 
undesirable in the national interest) as, after consultation with those persons, 
appears to the Post Office to be necessary to enable them to participate 
effectively in the discussion”. 


1 The Post Office has a discretion as to the organisations which it will consult, but that discretion 

is not absolute. In considering whether any organisation is appropriate, it is proper to have 

regard to the objects of the machinery to be established which are set out in heads (1)—(3): R v 

Post Office, ex parte Association of Scientific, Technical and Managerial Staffs (Telephone Contracts 

Officers’ Section) (1980) Times, 24th July, CA, where Gallagher v Post Office [1970] 3 All ER 712 

was considered. This provision does not prohibit the Post Office from taking part together 

with other employers or organisations of employers in the establishment and maintenance of 

machinery for the same purposes: Post Office Act 1969, s. 6 (4), Sch. 1, para. 11 (4). 

See ibid., Sch. 1, para. 11 (1). 

Ibid., Sch. 1, para. 11 (1) (a). 

Ibid., Sch. 1, para. 11 (1) (b). 

Ibid., Sch. 1, para. 11 (1) (c). Agreements setting up joint consultative and negotiating 

machinery for matters of common concern to trade unions recognised by the Post Office were 

reached in 1970 and 1971 by the Post Office and those unions operating as the Council of Post 

Office Unions (COPOU). The formal joint machinery comprises a National Joint Council, 

separate councils for each of the three “businesses” of the Post Office, i.e. the postal business, 

the telecommunications and data processing business, and the national girobank and remittance 

services business, councils for each of the postal and the telecommunications regions and a joint 

consultative committee for every local management unit. In addition, joint committees, sub- 

committees and working parties operate at all levels on a functional basis or to deal with 

specific issues. Since 1970 the Post Office has reached agreements individually with all the 

major unions which it recognises on the procedure for arbitration in disputes concerning a 

specified range of issues; and when both parties to a dispute agree, it is referred to the Post 

Office Arbitration Tribunal consisting of an independent chairman and two members, one 

nominated by the Post Office and the other by the union concerned. 

6 Le. the Secretary of State as successor to functions of the Minister of Posts and Telecom- 
munications: see para. 601, text and note 9, ante. 

7 No particular Secretary of State is specified in the relevant enactment, but in practice copies are 
sent to the Secretary of State for Employment. 

8 Post Office Act 1969, Sch. 1, para. 11 (2). 

9 Ibid., Sch. 1, para. 11 (3). 


Aw N 


645. Staff pensions. The Post Office must pay to or in respect of such persons 
engaged in its business, other than members of the Post Office!, as may be 
determined by it such pensions, allowances and gratuities as may be so 
determined, or make such payments towards the provision of such pensions, 
allowances or gratuities as may be so determined, or provide and maintain such 
schemes (whether contributory or not) for the payment of such pensions, 
allowances or gratuities as may be so determined?. 


1 Where a participant in a pension scheme provided by the Post Office becomes a member of the 
Post Office, he may be treated for the purposes of the scheme as if his service as such a member 
were service as a person otherwise engaged in its business, and his rights under the scheme are 
not affected by the provisions of the Post Office Act 1969, s. 6 (4), Sch. 1, para. 4 (1) (b) (see 
para. 611, ante): s. 43 (2). 

2 Ibid., s. 43 (1); Superannuation Act 1972, s. 29 (4), Sch. 8. Under the Post Office Act 1969, 
s. 43, as originally enacted, the approval of the Minister of Posts and Telecommunications of a 
determination of the Post Office was required. With the minister’s approval, the Post Office 
Staff Superannuation Scheme was established by a deed dated 24th September 1969 and made 
between the Post Office and the first trustees. The deed provided for a non-contributory 
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scheme funded by contributions by the Post Office and payments by the minister under the 
Post Office Act 1969, s. 47 (as to which see para. 647, post). The superannuation benefits 
payable under that scheme are exactly similar to those payable to and in respect of retired civil 
servants under the Superannuation Act 1965 or under the Principal Civil Service Pensions 
Scheme 1972 made under the Superannuation Act 1972, s. I: sec CONSTITUTIONAL LAW, vol. 8, 
paras. 1312 et seq., 1323 et seq. Service in the Civil Service of persons who entered the 
employment of the Post Office on the appointed day (i.e. 1st October 1969: see para. 601, note 
3, ante), and who had been civil servants in the department of the Postmaster General 
immediately before that day, counts as reckonable service. By an amending deed dated 19th 
November 1971 the scheme was extended, with the approval of the minister, so as to provide 
in addition for two alternative contributory parts of the scheme, giving members who joined 
the scheme before 1st December 1971 the option of remaining in the original non-contributory 
part or joining either of the two contributory parts, one of which (Section A) provided for 
benefits corresponding to the Civil Service benefits (now the benefits under the Principal Civil 
Service Pension Scheme 1972), and the other (Section B) for benefits on a different basis. Since 
rst December 1971 new entrants into Post Office employment have been required to join 
Section B. The approval of the Secretary of State (by whom the functions of the minister are 
now exercisable: see para. 601, text and note 9, ante) has not been required for changes in the 
scheme made on or after 25th March 1972: Superannuation Act 1972, ss. 22 (1), 29 (4), Schs. 4, 
8. A number of changes have been made since that date with respect to the powers of the 
trustees and the improvement of benefits. 

Former employees of Cable and Wireless Ltd who remain members of certain pension 
schemes are not eligible for membership of the Post Office Staff. Superannuation Scheme: see 
para. 648, note 12, post. 


646. Payment of pensions of certain former civil servants. The Post Office 
must pay any sum which would otherwise be payable out of money provided 
by Parliament falling to be paid in respect of a period beginning on or after the 
appointed day! by way of allowance or pension, or payable on or after that day 
by way of additional allowance or gratuity under the Superannuation Act 1965? 
or the Principal Civil Service Pension Scheme 19723, being an allowance, 
pension, additional allowance or gratuity referable to the service of a person 
who (1) ceased to be a civil servant at some time before that day*; and (2) 
immediately before that time was employed in the department of the Postmaster 
General otherwise than wholly in connection with the functions of the 
Postmaster General under the enactments relating to national savings. If, after 
such a person ceased to be a civil servant, he began to serve in an unestablished 
capacity in another department before the appointed day? and continued to serve 
in that department after the beginning of that day’, the obligation of the Post 
Office does not extend to so much of any payment by way of a superannuation 
or additional allowance granted to him under the Superannuation Act 1965 or 
that scheme, or so much of a pension granted under that Act or that scheme in 
respect of his service, being a pension the annual rate of which is determined by 
reference to the rate of his superannuation allowance, as is attributable to a 
completed year of service the whole or greater part of which was served after 
the day immediately preceding the appointed day®. The Post Office is also 
required to pay part of any payment by way of a superannuation or additional 
allowance so granted, or of any such pension so granted, to or in respect of the 
service of any person who, after retiring from service as a civil servant elsewhere 
than in the department of the Postmaster General?, began to serve in that 
department in an unestablished capacity and, having continued to serve there 
until the appointed day!°, began to serve in the Post Office on that day!!. The 
part payable by the Post Office is so much of the payment or of the pension as is 
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attributable to a completed year of service the whole or greater part of which 
was served after the day immediately preceding the appointed day??. 


1 Le. ist October 1969: see para. 601, note 3, ante. 

2 See the Post Office Act 1969, s. 44 (1) (b). 

3 Le. the Principal Civil Service Pensions Scheme 1972 made under the Superannuation Act 
1972, s. 1. As to this scheme and Civil Service pensions generally, see CONSTITUTIONAL LAW, 
vol. 8, paras. 1312 et seq., 1323 et seq. 

4 Post Office Act 1969, s. 44 (1) (a) (1). 

s Ibid., s. 44 (1) (a) (ii). As to the enactments relating to national savings, see those referred to in 

para. 601, text to note 12, ante. The functions of the Postmaster General under those 

enactments were not transferred to the Post Office. The Post Office was also required to pay 
any sum falling to be paid on or after the appointed day to such a person by way of return of 

periodical contributions: s. 44 (1) (c). 

Ibid., s. 44 (2) (a). 

Ibid., s. 44 (2) (b). 

Ibid., s. 44 (2), (3); Superannuation Act 1972, s. 29 (1), Sch. 6, para. 73. 

Post Office Act 1969, s. 46 (a). 

Ibid., s. 46 (b). 

Ibid., s. 46 (c); Superannuation Act 1972, Sch. 6, para. 74. For the purposes of the 

Superannuation Act 1965, s. 13, which provided for additions to the allowances payable to 

retired civil servants in respect of unestablished service after retirement, service in the Post 

Office that immediately followed service in the department of the Postmaster General was 

treated as service in an unestablished capacity in the Civil Service: Post Office Act 1969, s. 45 

(2). Such service in the Post Office was to be treated as service in an office in a public 

department for the purpose of the Superannuation Act 1965, s. 12, which provided for the 

cessation or reduction of a superannuation allowance on re-employment in such an office: Post 

Office Act 1969, s. 45 (1). The Superannuation Act 1965, ss. 12, 13, and the Post Office Act 

1969, s. 45, were repealed, but continue in force as if they constituted a principal civil service 

pension scheme: Superannuation Act 1972, ss. 2 (12), 29, Sch. 2, Part I, Sch. 8. 

12 Post Office Act 1969, s. 46. 
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647. Payments by the Secretary of State to Post Office pension trustees. 
In consideration of the Exchequer being relieved of liabilities in respect of 
pensions, gratuities and other similar benefits!, trustees appointed by the Post 
Office are entitled to receive from the Secretary of State? quarterly payments on 
sth January, sth April, sth July and sth October in every year, being the days 
on which dividends are payable in respect of 24 per cent Consolidated Stock3. 
The payments cease when an assumed holding of such stock by the Secretary of 
State equal in nominal value on the appointed day to a sum determined by the 
Minister of Posts and Telecommunications (not being less than £1,000m. nor 
more than £1,500m.) has been exhausted by sales of portions of the stock which 
are assumed to take place on the last day before each pay day on which bargains 
in such stock (other than bargains at special prices) were recorded on the London 
Stock Exchange in order to make provision towards the amount due on that pay 
day*. The total amount due to the trustees on each pay day is £11,250,000°, 
made up of two separate payments, a “capital payment”? and an “interest 
payment”. The first interest payment represented interest on the assumed 
holding (deemed to accrue from day to day on and from the appointed day?8), 
and each subsequent interest payment is equal to the amount which would be 
payable on the day when it falls due by way of dividend on so much of the 
assumed amount of stock as remained outstanding on the previous pay day?. 
The capital payment on each pay day is of such amount as is necessary, taking 
into account the interest payment, to make up the total amount of £ 11,250,000, 
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and the portion of stock assumed to have been sold before that pay day is such 
that the proceeds of the sale would have been equal in amount to the capital 
payment!°. The Secretary of State may reduce or withhold capital payments in 
not more than five financial years, but he may not do so in any period of more 
than two successive financial years!!. The Post Office must be notified by him of 
the intended reduction or withholding of such payments and prior approval by 
resolution of the House of Commons is required!!. 

If, in relation to the final pay day, the assumed amount of stock outstanding 
on the previous pay day is insufficient to make up the balance of the total 
amount due to the trustees, the obligations of the Secretary of State will be 
satisfied by a payment equal in amount to the proceeds of an assumed sale of that 
outstanding holding of stock and of the interest payment due in respect of it!?. 

Trustees appointed by the Post Office for the purposes of these provisions 
must hold the money received by them from the Secretary of State and the 
income from investment of that money upon trusts declared by the Post Office 
for those purposes, the objects of which are the payment, or the making of 
provision for the payment, of pensions, allowances and gratuities to, and in 
respect of, persons engaged in its business with regard to whom a determination 
relating to pensions, allowances or gratuities is in force and the reimbursement 
of the Post Office of sums paid in respect of the pensions of certain former civil 
servanits!>. 


1 As to the payment by the Post Office of pensions etc. of certain former civil servants, see the 
Post Office Act 1969, ss. 44, 46, and para. 646, ante. 

2 As to the Secretary of State, see para. 601, text and note 9, ante. 

See the Post Office Act 1969, s. 47 (1), (3). 

4 See ibid., s. 47 (2), (9). As to the appointed day, see para. 601, note 3, ante. The nominal value 
of the assumed holding of stock was determined by the Minister of Posts and Telecom- 
munications at £1,449.3m. Every sale is to be assumed to have been made at a price half way 
between the highest and the lowest prices at which bargains (other than bargains at special 
prices) were recorded on the day of sale: s. 47 (9). 

Sola 0 (EE 

6 See ibid., s. 47 (2) (a). 

7 See ibid., 5-47 (2) (b). 

8 Ibid., s. 47 (6). 

9 Ibid., s. 47 (2) (b), (7). 

). 
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10 Ibid., s. 47 (9 

11 Ibid.,s. 47 (5 

12 Ibid., s. 47 (8). 

13 Ibid., s. 47 (10). As to determinations with respect to staff pensions etc., see s. 43, and para. 645, 
ante. Sums are payable by the Post Office in respect of the pensions etc. of certain former civil 
servants under ss. 44, 46: see para. 646, ante. Trusts for the reimbursement of the Post Office of 
sums paid under those sections are included in the trust deed of the Post Office Staff 
Superannuation Scheme, as to which see para. 645, note 2, ante. The Post Office was enabled 
to makc the appointment of trustees and declaration of trusts before the appointed day: s. 47 


(11). 


648. Pensions of former employees of Cable and Wireless Ltd. Following 
the abolition of the department of the Postmaster General on rst October 1969', 
provision was made by regulations? under the Post Office Act 1969? with 
respect to the pension rights of persons serving in that department at the passing 
of the Act* who had transferred to such service from employment with Cable 
and Wireless Ltd in consequence of the Commonwealth Telegraphs Agreement?” 
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and remained members of certain pension schemes® as they were entitled’ to do 
so long as they continued to serve in that department. 

By virtue of those regulations, every such person who on Ist October 1969 
entered the employment of the Post Office or continued in the service of the 
Crown, either in the Ministry of Posts and Telecommunicationsé or in the 
Department for National Savings?, became entitled to remain a member of each 
of the pension schemes of which he was a member immediately before that day 
so long as he remained in the employment of the Post Office or in service in that 
ministry or in that department, as the case may be, and the trustees or other 
administrators of the pension scheme received such contributions, if any, as he 
might be liable to make to the scheme and such employer’s contributions as 
might be made in respect of him!%, Certain earlier regulations!! which made 
provision with respect to the pensions of persons who had been employees of 
Cable and Wireless Ltd and had transferred from employment with that 
company to service in the department of the Postmaster General were amended 
so that they continued to apply in relation to such of those persons as entered the 
employment of the Post Office on 1st October 1969!?. 


1 Le. the appointed day for the purposes of the Post Office Act 1969: see para. 601, note 3, ante. 
2 Le. the Commonwealth Telegraphs (Pension Rights of Former Cable and Wireless Ltd Staff) 
Regulations 1971, S.I. 1971 No. 60, which came into operation on 2nd March 1971, but had 
effect from 30th September 1969. 

The Minister of Posts and Telecommunications was empowered, with the consent of the 

Minister for the Civil Service, to make, by statutory instrument (subject to negative resolution 

procedure), such regulations with respect to the payment of pensions to or in respect of persons 

serving in the department of the Postmaster General at the passing of the Post Office Act 1969 

who had pension rights under the schemes referred to in note 7, infra, or had been in the 

employment of Cable and Wireless Ltd, as appeared to him requisite for securing that they 
were not adversely affected by reason only that, in consequence of the Act, they ceased to serve 

in that department: s. 49 (1). Section 49 (2) applied the Commonwealth Telegraphs Act 1949, 

s. 6 (2)-(4), (7), (8) (see note 7, infra), with modifications. The minister was empowered to 

amend or revoke provisions of regulations which had been made under s. 6: Post Office Act 

1969, $. 49 (3). 

4 Le. 25th July 1969. 

Le. the Commonwealth Telegraphs Agreement (London, 11th May 1948; Cmnd. 7582) 

referred to in the Preamble to the Commonwealth Telegraphs Act 1949, in pursuance of which 

the United Kingdom assets of Cable and Wireless Ltd were transferred into public ownership 
on ist April 1950. As to this Act, and the agreement, see TELECOMMUNICATIONS. 

6 Le. the following schemes, referred to in the Post Office Act 1969, s. 49 (1) (a), and set out in 
the Commonwealth Telegraphs (Pension Rights of Former Cable and Wireless Ltd Staff) 
Regulations 1971, Schedule: Eastern and Associated Telegraph Companies” Pension Fund, 
Cable and Wireless Widows Fund, Pacific Cable Board Pension Fund, Pacific Cable Board 
Provident Fund, Eastern and Associated Telegraph Companies” Superannuation Fund, Post 
Office Transferees’ Pension Fund, Communications Superannuation Fund, Indo-European 
Retirement Fund, Marconi Companies’ Staff Superannuation Fund, Cable and Wireless 
Pension Fund, and Cable and Wireless Staff Dependants’ Fund. 

7 They were so entitled by virtue of the following regulations which had been made by the 
Postmaster General under the Commonwealth Telegraphs Act 1949, s. 6: the Commonwealth 
Telegraphs (Pension Rights of Cable and Wireless Ltd Staff) Regulations 1950, S.I. 1950 No. 
356; the Commonwealth Telegraphs (Cable and Wireless Ltd Pension) Regulations 1955, S-I. 
1955 No. 1893 (amended by S.I. 1971 No. 61: see the text and note 12, infra); the 
Commonwealth Telegraphs (Cable and Wireless Ltd Pension) Regulations 1962, S.I. 1962 No. 
196; and the Commonwealth Telegraphs (Cable and Wireless Ltd Pension) Regulations 1968, 
S.I. 1968 No. 1979. The power to make regulations under the Commonwealth Telegraphs Act 
1949, $. 6, was transferred to the Minister of Posts and Telecommunications and s. 6 (2) (c), (d) 
(iv)—(vi), were amended to enable regulations to be made, if necessary, providing for 
contributions, deficiency payments to pension funds and supplements to pensions etc. to be 


te 
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paid by the minister or by the Post Office: Post Office Act 1969, ss. 4, 48. As to the dissolution 
of the Ministry of Posts and Telecommunications and the transfer of the minister's functions to 
the Secretary of State, see para. 601, ante. For details of the Commonwealth Telegraphs Act 
1949, s. 6, and the regulations, see TELECOMMUNICATIONS. 

8 As to this ministry and its dissolution and transfer of functions, see para. 601, ante. 

9 As to the transfer of functions from the Postmaster General to the Director of Savings, see 
para. 601, ante. 

10 Commonwealth Telegraphs (Pension Rights of Former Cable and Wireless Ltd Staff) 
Regulations 1971, regs. 2 (1), 3. The trustees or administrators of the schemes must accept as 
employer's contributions (previously falling to be made by the Postmaster General) contri- 
butions made by the Post Office, the Secretary of State (as successor to functions of the 
minister: see para. 601, ante) or the Department for National Savings: reg. 4. Post Office 
employment or Crown service of such a person is to be treated as pensionable employment for 
the purposes of a scheme so long as he remains a member of it: reg. § (1). 

11 Le. the Commonwealth Telegraphs (Cable and Wireless Ltd Pension) Regulations 1955: see 
note 7, supra. 

12 See the Commonwealth Telegraphs (Cable and Wireless Ltd Pension) Regulations ¡OA Salle 
1971 No. 61, made under the Post Office Act 1969, s. 49 (1) (see note 3, supra). The regulations 
made numerous amendments to those earlier regulations consequent upon the abolition of the 
department of the Postmaster General and the transfer of his functions under the Post Office 
Act 1969. By virtue of the Commonwealth Telegraphs (Cable and Wireless Ltd Pension) 
Regulations 1955, a former employee of the company who transferred to the department of 
the Postmaster General and had opted for membership of any of the pension schemes listed in 
note 6, supra, instead of Civil Service superannuation benefits was not eligible for such benefits 
in respect of any period of employment in the Civil Service during which he participated in 
such a scheme or which was treated as pensionable service for the purposes of such a scheme. 
The amendments made by these regulations excluded eligibility for benefits also under the Post 
Office Staff Superannuation Scheme (see para. 645, note 2, ante) in respect of any such period 
of employment whether in the Civil Service or in the Post Office. Members of such pension 
schemes are not eligible for membership of the Post Office Staff Superannuation Scheme (see 
para. 645, note 2, ante). 


(3) FINANCE 


(i) General Duty as to Finance and General Reserve 


649. General duty as to finance. The Post Office must exercise its powers so 
as to secure that its revenues are not less than sufficient to meet all charges 
properly chargeable to revenue account, taking one year with another!. The 
Post Office must charge to revenue in every year all charges that are proper 
to be made to revenue, including, in particular, proper provision for the 
depreciation of assets and proper allocations to general reserve’. 


1 Post Office Act 1969, s. 31 (1). 
2 Ibid., s. 31 (2). As to the obligation of the Post Office to establish a general reserve, see para. 
650, post. It has an additional duty in respect of its banking services: see para. 652, post. 


650. General reserve. Without prejudice to its power to establish specific 
reserves, the Post Office must establish and maintain a general reserve!. None of 
the money comprised in the general reserve may be applied otherwise than for 
the purposes of the Post Office?. With Treasury approval the Secretary of State? 
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may give to the Post Office directions, with which it must comply, as to any 
matter relating to the establishment or management of its general reserve or the 
carrying of sums to the credit of that reserve or the application of the money 
comprised in itt. Subject to these provisions, the management by the Post Office 
of its gencral reserve, the sums to be carried from time to time to the credit of 
that reserve and the application of the money comprised in it are matters for the 
Post Office to determine”. 


Post Office Act 1969, s. 32 (1). 

al. qa GI. 

As to the Secretary of State, see para. 601, text and note 9, ante. 
Post Office Act 1969, s. 32 (4). 

al. HE (Be 
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651. Special duty in relation to banking service. So long as the Post Office 
provides a banking service in the exercise of its statutory power to do so’, it 
must ensure that at all times the sums owed by it to customers of that service are 
matched by assets of certain classes?. 


1 Lo under the Post Office Act 1969, s. 7 (1) (b) (see para. 615, ante): s. 41. 

2 Thus at every point of time in any period, such proportion of the aggregate of the sums so 
owed as has previously been determined in relation to that period by the Post Office, with 
Treasury approval, must be matched by assets of the Post Office of one or more of the classes 
specified in ibid., Sch. 2, Part I (paras. 1-6) (s. 41 (a)); and the residue of that aggregate must be 
matched by assets of the Post Office of one or more of the classes specified in Sch. 2, Part II 
(paras. 7-17) (s. 41 (b)). Assets of other classes may be designated from time to time for the 
purposes of either Part I or Part II of Sch. 2 by the Post Office with Treasury approval: see 
SEL 2 Es nO 17) 


652. Financial objective in providing banking services. After consultation 
with the Post Office and with the concurrence of the Treasury, the Secretary of 
State! may from time to time determine financial objectives to be achieved by 
the Post Office in providing banking services?. The duty of the Post Office to 
achieve these objectives is in addition to its general duty to secure that its 
revenues arc not less than sufficient to meet all charges properly chargeable to 
revenue account?. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 

2 Post Office (Banking Services) Act 1976, s. 2. 

3 Ibid., s. 2. As to the general duty regarding sufficiency of its revenues, sce para. 649, ante. As to 
the payment of public dividends in respect of public dividend capital paid to the Post Office by 
the Secretary of State for the purposes of its banking services, see para. 657, post. 


(ii) The Commencing Capital Debt of the Post Office 


653. The commencing capital debt of the Post Office. On the appointed 
day!, the Post Office assumed a debt due to the Minister of Posts and 
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Telecommiunications?. The amount of the debt (referred to as “the commencing 
capital debt”) was the excess of the aggregate of: 


(1) the amounts outstanding immediately before that day of the Exchequer 
advances made by the Treasury? to the Postmaster General*, and 

(2) the amount then outstanding3 in respect of liabilities of the former Post 
Office on capital account to the Exchequer and interest on it®; 


over the aggregate of 


(a) the net book value?” of all chattels and corporeal movables used or 
appropriated for use by the Postmaster General immediately before the 
appointed day on which he had incurred capital expenditure but which 
did not vest® in the Post Office?; and 

(b) the aggregate of the sums of which the Post Office is entitled to credit 
under statutory provisions!°. 


The rate of interest on the debt, the date from which interest began to accrue, 
the arrangements for payment off of principal and the other terms of the debt 
are such as the Secretary of State, with Treasury approval, may from time to 
time determine, and different rates and dates may be determined with respect to 
different portions of the debt!!. 


1 Le. 1st October 1969: see para. 601, note 3, ante. 

2 Post Office Act 1969, s. 33 (1). As to the dissolution of the Ministry of Posts and 
Telecommunications and the transfer of the minister’s functions to the Secretary of State, see 
para. 601, text and note 9, ante. 

3 Le. under the Post Office Act 1961, s. 9 (1) (repealed), under which the Treasury was 
authorised to make advances from the National Loans Fund to the Postmaster General for 
capital expenditure and the provision of working capital. Such advances were to be repaid and 
interest was to be paid on them as the Treasury might direct: s. 9 (2) (repealed). As to the 
National Loans Fund, see MONEY, vol. 32, para. 190. 

4 Post Office Act 1969, s. 33 (1) (a). 

Le. under the Post Office Act 1961, s. 13 (2) (repealed), which referred to the amount shown as 

representing liabilities of the former Post Office on capital account to the Exchequer in the 

accounts prepared in relation to the former Post Office under the Exchequer and Audit 

Departments Act 1921, s. $, for the financial year ending 31st March 1961. That amount was 

one of the initial liabilities of the Post Office Fund established by the Act (Post Office Act 1961, 

s. 13 (1) (repealed)), and it was repayable and interest on it was payable as the Treasury might 

direct (s. 13 (2)). As to the cesser of the Post Office Fund and transfer of its assets to the Post 

Office, see para. 603, note $, ante. 

6 Post Office Act 1969, s. 33 (1) (b). 

7 “Net book value” means the value of the chattels and corporeal movables (after deducting 
depreciation) as shown in the books by reference to which the final statement of accounts 
under the Post Office Act 1961, s. 12, was prepared: Post Office Act 1969, s. 33 (4). As to the 
preparation by the Postmaster General or by the Post Office of the final statement of accounts 
of the former Post Office for the period beginning with rst April 1969 and ending with the 
day before the appointed day, see s. 85. 

8 Le. by virtue of ibid., s. 16: see para. 604, ante. 

9 Ibid., s. 33 (1) (i). This refers to chattels and corporeal movables used or appropriated for use 
exclusively for the functions of the Postmaster General under the enactments relating to 
national savings. They were excluded from the property which vested in the Post Office on the 
appointed day by s. 16 (2) (a): see para. 604, ante. 

to Ibid., s- 33 (1) (it). The provisions of the Act referred to are contained in s. 113, under which 

the Post Office was to be given certain credits by way of compensation for capital expenditure 
incurred by the Postmaster General in the provision of buildings and works (for the purpose of 
his functions under the enactments relating to national savings) on land which did not vest in 
the Post Office on the appointed day (see s. 113 (1)) and for certain land which was transferred 
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to the Minister of Public Building and Works by the Postmaster General or by the Post Office 
pursuant to agreements made before that day (see s. 113 (2)). The Post Office was also entitled 
to credits for certain buildings and works which had been erected or constructed at the expense 
of the Postmaster General on land held by the Minister of Public Building and Works which 
was retained by the Crown: see s. 113 (3). The liability of the Post Office in respect of this 
commencing capital debt and any debt incurred by it before 1st April 1975 under s. 35 (2) (see 
para. 655, post) was reduced on ist April 1975 by £29.7m.: Post Office (Banking Services) Act 
1976, s. 4 (1), (3). Of that amount, £8.48m. was to be treated as reducing its commencing 
capital debt and the remainder as reducing the principal of money borrowed under the Post 
Office Act 1969, s. 35 (2): Post Office (Banking Services) Act 1976, s. 4 (2). 

11 Post Office Act 1969, s. 33 (2). Any sums received by the Secretary of State by way of interest 
on, or repayment of, the debt must be paid into the National Loans Fund: s. 33 (3). 


(iii) Borrowing Powers 


654. Power to borrow temporarily. The Post Office may borrow! tem- 
porarily, by way of overdraft or otherwise, either from the Secretary of State? 
or, with his consent and Treasury approval, from any other person, such sums in 
sterling as it may require for meeting its obligations and performing its 
functions?. 


1 References in the Post Office Act 1969, ss. 35, 36, to borrowing by the Post Office do not 
include borrowing by it from a body corporate which is its subsidiary (as to the meaning of 
which see para. 610, note 3, ante) (ss. 35 (4) (a), 36 (4)), nor receiving money in its capacity as 
the provider of services or using money received in that capacity (ss. 35 (4) (b), 36 (4)). 

2 As to the Secretary of State, see para. 601, text and note 9, ante. 

3 Post Office Act 1969, s. 35 (1). The Post Office is not exempt from the provisions of any order 
under the Borrowing (Control and Guarantees) Act 1946, s. 1, the Loans Guarantee and 
Borrowing Regulations Act (Northern Ireland) 1946, s. 2, nor from the provisions of the 
Exchange Control Act 1947: Post Office Act 1969, s. 35 (5). As to those enactments, see 
MONEY, vol. 32, paras. 204 et seq., 272 et seq. As to the limitation of borrowing, see para. 658, 
post. As to the power of the Secretary of State to lend, see para. 659, post. As to Treasury 
guarantees, see para. 660, post. 


655. Power to borrow sterling. The Post Office may borrow! (otherwise 
than by way of temporary loan) from the Secretary of State2, or, with his 
consent and Treasury approval, from the Commission of the European 
Communities or the European Investment Bank, such sums in sterling as it may 
require for all or any of the following purposes: 


(1) provision of money for meeting any expenses incurred by it in connection 
with any works the cost of which is properly chargeable to capital 
account?; 

(2) provision of working capital required by it®; 

(3) subscription for, or acquisition of, securities of an incorporated company 
or other body corporate, promotion of the formation of an incorporated 
company or participation in the promotion of such a company or 
acquisition of an undertaking or part of an undertaking’; 
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(4) payment off of : any part of the commencing capital debt® and repayment 
of money borrowed by it?; and 
(s) any other purpose for which capital money is properly applicable?0. 


1 As to references to borrowing, see para. 654, note 1, ante. 
2 As to the Secretary of State, see para. 601, text and note 9, ante. 
3 As to the Commission of the European Communities and the European Investment Bank, see 
EUROPEAN COMMUNITIES. 
4 Post Office Act 1969, s. 35 (2); Statutory Corporations (Financial Provisions) Act 1974, s. 4 (1), 
(ISC paradas 
§ Post Office Act 1969, s. 35 (2) (a). 
6 Ibid., s. 35 (2) (b). 
GP Moral. So MO 
8 As to the commencing capital debt, see para. 653, ante. 
9 Post Office Act 1969, s. 35 (2) (d). 
10 Ibid., s. 35 (2) (e). As to the limitation of borrowing, the power of the Secretary of State to 
lend and Treasury guarantees, see paras. 658—660, post. See also para. 654, note 3, ante. 


656. Power to borrow in foreign currency. With the consent of the 
Secretary of State!, which requires Treasury approval, the Post Office may 
borrow’, in a currency other than sterling, any sum which it has power to 
borrow in sterling from the Secretary of State. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 

2 As to references to borrowing, see para. 654, note 1, ante. 

3 Post Office Act 1969, s. 35 (3); Statutory Corporations (Financial Provisions) Act 1975, ss. 5 
(1), 7 (1), Sch. 2, Sch. 4, para. 5. See also para. 654, note 3, ante. As to the limitation of 
borrowing, the power of the Secretary of State to lend and Treasury guarantees, see paras. 
658—660, post. 


657. Public dividend capital in respect of banking services. The Secretary 
of State!, with Treasury approval?, may from time to time pay to the Post 
Office out of money provided by Parliament such sums (referred to as “public 
dividend capital”3) to be used by it for the purposes of its banking services, as he 
thinks fit*. The Post Office is deemed to have received on ist April 1975 £13m. 
as public dividend capital>. In consideration of receiving public dividend capital, 
the Post Office must make payments (referred to as “public dividends”) to the 
Secretary of State for each accounting year®, except any year with respect to 
which the Post Office satisfies him that it would be inappropriate to make such a 
payment’. The amounts of public dividend so payable are such as may be 
proposed by the Post Office and agreed by the Secretary of State or such other 
amounts as the Secretary of State may determine after consultation with the Post 
Office’; and in proposing, agreeing or determining such amounts the Post Office 
and the Secretary of State must have regard to the financial results of the 
banking services provided by the Post Office”, and the Secretary of State must 
act with Treasury approval!®. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 

2 Post Office (Banking Services) Act 1976, s. 3 (7). 

3 Bans. 3 (2) 

4 Ibid., s. 3 (1). Public dividend capital received by the Post Office is aggregated with the 
amount of outstanding loans etc. for the purpose of its borrowing limits under the Post Office 
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Act 1969, s. 36 (2) (sce para. 658, post): Post Office (Banking Services) Act 1976, s. 3 (2). As to 
the accounts of the Secretary of State, see para. 661, post. 
S ibid san (6) 
6 For the meaning of “accounting year”, cf. para. 628, note 1, ante. 
7 Post Office (Banking Services) Act 1976, s- 3 (3). l 
8 Ibid., s. 3 (3). The Secretary of State must pay any public dividends he receives into the 
Consolidated Fund: s. 3 (5). 
lle. (6). 
robid., s. 3 (7 


658. Limitation of borrowing powers. The Post Office has no power to 
borrow money, except in accordance with the provisions of the Post Office Act 
1969!. The amounts it may borrow in accordance with those provisions and the 
amounts of public dividend capital? which may be paid to it by the Secretary of 
State3 are subject to the limitation that the aggregate of so much as is 
outstanding of the commencing capital debt which it assumed‘, the amount 
outstanding in respect of the principal of any money so borrowed® and the 
amounts of public dividend capital received from the Secretary of State must not 
at any time exceed £3,800m. or such greater sum, not exceeding £4,800m., as 
the Secretary of State may from time to time specify by order® made by 
statutory instrument’. 


1 Post Office Act 1969, s. 36 (1). The provisions referred to are those of s. 35: see paras. 654-656, 

ante. As to references to borrowing, see para. 654, note I, ante. 

As to payments of public dividend capital, see para. 657, ante. 

As to the Secretary of State, see para. 601, text and note 9, ante. 

Le under the Post Office Act 1969, s. 33 (see para. 653, ante): s. 36 (2) (b). 

le. under ibid., s. 35 (see paras. 654-656, ante): s. 36 (2) (a). 

5 Ibid., s. 36 (2); Post Office (Borrowing) Act 1972, s. 1 (1). The sum of £4,800m. was specified 
as the limit of borrowing by the Post Office (Borrowing Powers) Order 1974, S.I. 1974 No. 
2050, art. 2. As to the reduction of the Post Office’s indebtedness in respect of the commencing 
capital debt, see para. 653, note 10, ante. As to the reduction of debt incurred in respect of 
borrowing, see para. 659, note 3, post. See also para. 657, note 4, ante. 

7 Post Office Act 1969, s. 36 (3). Such an order must be approved in draft by resolution of the 
House of Commons before it may be made: s. 36 (3). 
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659. Loans by the Secretary of State to the Post Office. With Treasury 
approval, the Secretary of State! may lend to the Post Office any sums which it 
has power to borrow?. Such loans must be repaid at such times and by such 
methods, and interest on them is to be paid at such rates and at such times, as, 
with Treasury approval, he may from time to time direct?. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 

2 le. under the Post Office Act 1969, s. 35 (1) or s. 35 (2): s. 37 (1). As to such power, see paras. 
654, 655, ante, and as to the limitation of such power, see para. 658, ante. 

3 Ibid., s. 37 (2). The Treasury may issue out of the National Loans Fund the sums necessary for 
loans under s. 37 (1) (s. 37 (3)), and sums received in repayment and as interest must be paid 
into that fund (s. 37 (4)). The liability of the Post Office in respect of the principal of money 
borrowed for capital purposes before 1st April 1975 was on that date reduced by £21.22m:: see 
the Post Office (Banking Services) Act 1976, s. 4 (1)-(3), and para. 653, note I0, ante. 
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660. Treasury guarantees of loans to the Post Office. The Treasury may 
guarantee, in such manner and on such conditions as it thinks fit, the repayment 
of the principal of, and the payment of interest on, any sums which the Post 
Office borrows from a person other than the Secretary of State!. If any sums are 
issued? in fulfilment of such a guarantee, the Post Office must make to the 
Treasury, at such times and in such manner as the Treasury may from time to 
time direct, payments of such amounts as it may so direct in or towards 
repayment of the sums so issued and payments of interest on the amounts 
outstanding in respect of such sums at such rate as it may so direct?. 


1 Post Office Act 1969, s. 38 (1). As to the Secretary of State, see para. 601, text and note 9, ante. 
Immediately after a guarantee is given, the Treasury must lay a statement before each House of 
Parliament: s. 38 (2). 

2 Sums required for fulfilling a guarantee must be charged on and issued out of the Consolidated 

Fund: ibid., s: 38 (3). 

Ibid., s. 38 (4). Sums received from the Post Office by the Treasury are to be paid into the 

Consolidated Fund: s. 38 (5). If any sum is issued for fulfilment of a guarantee, the Treasury 

must lay a statement before each House of Parliament as soon as possible after the end of each 

financial year, beginning with the year in which the sum is issued and ending with that in 

which all liability in respect of the sum and interest on it is discharged: s. 38 (2). 


wm 


661. Accounts of the Secretary of State of Post Office indebtedness. As 
respects each financial year, the Secretary of State! must prepare, in such form 
and manner as the Treasury may direct, an account of the following sums and of 
the disposal of them by him: sums received by him from the Post Office by way 
of interest on, or payment of the principal of, the commencing capital debt? or 
loans made to the Post Office, sums issued to him to enable him to make such 
loans* and sums paid by him as public dividend capital or received as public 
dividends?. He must send the account not later than the end of November 
following the financial year to the Comptroller and Auditor General, who must 
examine, certify and report on it and lay copies of it, together with his report, 
before each House of Parliament?. 


1 As to the Secretary of State, see para. 601, text and note 9, ante. 

2 Le. under the Post Office Act 1969, s. 33 (3): see para. 653, ante. 

3 Le. under ibid., s. 37 (2): see para. 659, ante. 

4 Le. under ibid., s. 37 (3): see para. 659, note 3, ante. 

s Le. under the Post Office (Banking Services) Act 1976: see para. 657, ante. 
6 Post Office Act 1969, s. 39; Post Office (Banking Services) Act 1976, s. 5. 


662. Accounts of the Post Office and audit. The Post Office must keep 
proper accounts and other records and must prepare in respect of each 
accounting year! a statement of accounts in such form, conforming to the best 
commercial standards, as the Secretary of State?, with Treasury approval, may 
direct3. The accounts must be audited by auditors appointed by the Secretary of 
State after consultation with the Post Office* and, as soon as they have been 
audited, the Post Office must send to the Secretary of State a copy of the 
statement of the accounts with a copy of any report made on it by the auditors; 
and the Secretary of State must lay the accounts and the report before each 
House of Parliament. 
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1 For the meaning of “accounting year”, see para. 628, note 1, ante. 
2 Asto the Secretary of State, see para. 601, text and note 9, ante. 
3 Post Office Act 1969, s. 42 (1). l l 
4 Ibid., s. 42 (2). A person is not qualified for appointment as an auditor unless he is a member of 


one or more of the following bodies: the Institute of Chartered Accountants in England and 
Wales, the Institute of Chartered Accountants of Scotland, the Association of Certified 
Accountants, the Institute of Chartered Accountants in Ireland, or any other body of 
accountants established in the United Kingdom and for the time being recognised by the 
Department of Trade and Industry for the purposes of the Companies Act 1948, s. 161 (1) (a) 
(see COMPANIES, vol. 7, para. 665): Post Office Act 1969, s. 42 (2). A Scottish firm may be 
appointed if each of the partners is qualified for appointment: s. 42 (2). 
s bic s- 42 (3): 


(iv) Contributions by Local Authorities to, and Indemnities against, 
Expense of Additional Postal Facilities 


663. Indemnity in respect of extended services. The Post Office may 
contract with or take security from any person applying to it to establish any 
post! or telegraph office, or to extend the accommodations of the postal or 
telegraphic services to any place, for indemnifying the Post Office against any 
loss it may sustain thereby?. i 


1 “Post office” includes any house, building, room, vehicle or place used for the purposes of the 
Post Office, and any post office letter box: Post Office Act 1953, s. 87 (1). “The purposes of the 
Post Office” includes any purpose relating to or in connection with the exercise or 
performance of any powers or duties conferred or imposed by or by virtue of the Post Office 
Act 1969 on the Post Office: Post Office Act 1953, s. 87 (1); Post Office Act 1969, s. 76, Sch. 4, 
para. 2 (23). “Post office letter box” includes any pillar box, wall box or other box or 
receptacle provided by the permission or under the authority of the Postmaster General or the 
Post Office for the purpose of receiving postal packets (as to which see para. 677, note 3, post), 
or any class of postal packets, for transmission by or under the authority of the Postmaster 
General or the Post Office: Post Office Act 1953, s. 87 (1); Post Office Act 1969, Sch. 4, para. 2 
(22). A certificate signed by or on behalf of the Postmaster General or a certificate of the Post 
Office that any such box or receptacle is or was provided by such permission or under such 
authority for that purpose is sufficient proof of the facts stated in the certificate unless the 
contrary is shown: Post Office Act 1953, s. 78 (2); Post Office Act 1961, s. 28 (1), Schedule; 
Post Office Act 1969, Sch. 4, para. 2 (19). Where it appears to the Post Office that any post 
office letter box is so situated as not to afford the same security for postal packets as other post 
office letter boxes, the Post Office may declare it a private posting box (affixing a notice upon 
or near it), and postal packets subsequently put into that box are not deemed to have been duly 
posted for the purpose of any enactment, law or contract whereby the due posting of a postal 
packet is evidence of its receipt by the addressee: Post Office Act 1953, s. 78 (1); Post Office 
Act 1969, Sch. 4, para. 2 (19). 

2 Post Office Act 1953, s. 50; Post Office Act 1969, Sch. 4, para. 2 (11). The indemnity may be 
either for the whole or any part of the loss sustained, and for such time as the Post Office may 
think necessary: Post Office Act 1953, s. 50; Post Office Act 1969, Sch. 4, para. 2 (11). 


664. Payment by local authorities of losses incurred in respect of 
additional offices or facilities. Where the council of any district, parish! or 
community considers that it would be for the benefit of any place or places 
within its district or for the benefit of its parish or community, as the case may 
be?, or where the council of a London borough? considers that it would be 
beneficial to the inhabitants of the borough, that any post* or telegraph office 
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should be established or any additional postal or other facilities provided by the 
Post Office”, that council may undertake to pay to the Post Office any loss it 
may sustain by reason of the establishment or maintenance of the office or the 
provision of the facilitiesó, 


1 In the case of a parish not having a parish council, the competent body is the parish meeting: 
Post Office Act 1953, s. 51 (3). 

2 See ibid., s. 51 (3); Local Government Act 1972, ss. 179 (4), 251 (2), 272 (1), Sch. 29, para. 36, 
Sch. 30. 

3 See the Post Office Act 1953, s. 51 (2); Local Government Act 1972, Sch. 29, para. 36, Sch. 30. 

4 For the meaning of “post office”, see para. 663, note 1, ante. 

§ In relation to a London borough, the office must be established or the facilities provided in or 
for the purposes of the borough: Post Office Act 1953, s. $1 (2). In relation to a district, parish 
or community, the office may be established or the facilities provided within or outside the 
area to be benefited: s. 51 (3), Local Government Act 1972, s. 179 (4). 

6 Post Office Act 1953, s. 51 (2), (3); Post Office Act 1969, s. 76, Sch. 4, para. 2 (11); Local 
Government Act 1972, s. 179 (4), Sch. 29, para. 36, Sch. 30. 


665. Contributions by local authorities towards new offices. Where the 
council of any London borough or of any district considers that it would be 
beneficial to the inhabitants that any new post office! should be on a more 
expensive site, or of a larger size, or of a more ornate building, or otherwise of a 
more expensive character than the Post Office would otherwise provide, the 
council may contribute towards the new post office, either by a grant of money, 
or, with the consent? of the Secretary of State?, by the appropriation of land 
belonging to the council, or by the purchase of land for the purpose’. 


1 For the meaning of “post office”, see para. 663, note I, ante. 

2 As to the removal of the need for consent to appropriation in many cases, see the Town and 
Country Planning Act 1959, s. 23, the Town and Country Planning Act 1971, s. 122, the Local 
Government Act 1972, s. 122, and LOCAL GOVERNMENT, vol. 28, para. 1221. 

3 I.e. the Secretary of State as successor to functions of the Minister of Housing and Local 
Government: Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681, art. 2. 

4 Post Office Act 1953, s. SI (1); Post Office Act 1969, s. 76, Sch. 4, para. 2 (11); Local 
Government Act 1972, ss. I (9)-(11), 179 (3). The council of a London borough or of a district 
may borrow for the purpose: Post Office Act 1953, s. $1 (4); Local Government Act 1972, 


S179 (3): 


(4) LAND AND RATING 


(i) Land 


666. Acquisition of land by agreement. For the purpose of the acquisition 
by the Post Office by agreement of land? in England or Wales, certain 
provisions of the Compulsory Purchase Act 1965? apply, so far as they are 
applicable?. If they think fit, the Chancellor and Council of the Duchy of 
Lancaster may agree with the Post Office for the sale, and absolutely make sale, 
for such sum of money as appears to them to be sufficient consideration, of any 
land belonging to Her Majesty in right of the Duchy of Lancaster which the 
Post Office seeks to acquire in the exercise of its power in that behalf*. 
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For the meaning of “land”, see para. 616, note 10, ante. : 
Le. the Compulsory Purchase Act 1965, Part I (ss. 1-32), except ss. 4-8, 27, 31: Post Office 
Act 1969, s. 60 (1). 

3 Ibid., s. 60 (1). As to the power of the Post Office to acquire land, sce s. 7 (2) (f), and para. 
616, ante. As to its compulsory purchase powers, see para. 667, post. As to purchase by 
agreement by an authority having power to purchase compulsorily, sce COMPULSORY 
ACQUISITION, vol. 8, para. 114. As to the effect of the application of what is now the 
Compulsory Purchase Act 1965, s. 10, see Kirby v School Board for Harrogate [1896] 1 Ch 437, 
CA 

4 Post Office Act 1969, s. 61. As to the sale of duchy land, see CONSTITUTIONAL LAW, vol. 8, 


paras. 1531, 1534. 
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667. Compulsory purchase of land. The Secretary of State! may authorise 
the Post Office to purchase compulsorily any land? in Great Britain which is 
required by it for, or in connection with, the exercise of its powers? or as to 
which it can reasonably be foreseen that it will be so required*. The Acquisition 
of Land (Authorisation Procedure) Act 1946° applies to the compulsory purchase 
of land in England and Wales®. The power of compulsory purchase includes 
power to acquire, by the creation of a new right, an easement or other right 
over land, other than land which would, for the purposes of that Act, form part 
of a common’, open space® or fuel or field garden allotment’. 


As to the Secretary of State, see para. 601, text and note 9, ante. 

For the meaning of “land”, see para. 616, note 10, ante. 

As to the powers of the Post Office, see paras. 615, 616, ante. 

Post Office Act 1969, s. $$ (1). 

The Acquisition of Land (Authorisation Procedure) Act 1946 provides a procedure for the 

making of orders authorising the compulsory purchase of land and applies the Compulsory 

Purchase Act 1965, Part I (ss. 1-32), to the acquisition of land so authorised: see COMPULSORY 

ACQUISITION, vol. 8, paras. 10, 43. 

6 The Post Office Act 1969, s. 55 (1), applies the Acquisition of Land (Authorisation Procedure) 
Act 1946 to the compulsory acquisition of land by the Post Office as if the Post Office were a 
local authority within the meaning of the Act of 1946 and as if the Act of 1969 had been in 
force immediately before the commencement of the Act of 1946. For the significance of this, 
see COMPULSORY ACQUISITION, vol. 8, para. 10, note 8. 

7 “Common” includes any land subject to be inclosed under the Inclosure Acts 1845 to 1882 and 
any town or village green: Acquisition of Land (Authorisation Procedure) Act 1946, s. 8 (1). 

8 “Open space” means any land laid out as a public garden, or used for the purposes of public 
recreation, or land being a disused burial ground: ibid., s. 8 (1). 

9 Post Office Act 1969, s. 55 (2). “Fuel or field garden allotment” means any allotment set out as 

a fuel allotment, or a field garden allotment, under an Inclosure Act: Acquisition of Land 

(Authorisation Procedure) Act 1946, s. 8 (1). See ALLOTMENTS, vol. 2, paras. 67, 71. 
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668. Entry on land for exploratory purposes. At any reasonable time a 
person duly authorised in writing by the Post Office may enter upon and survey 
any land! in England or Wales, other than land covered by buildings or used as a 
garden or pleasure ground, for the purpose of ascertaining whether the land 
would be suitable for use for the purposes of its business?. Certain provisions of 
the Town and Country Planning Act 1971 apply, including (with modifications) 
provisions relating to the power to search and bore for the purpose of 
ascertaining the nature of the subsoil and requiring notice of intended entry3. 
Any person interested in land or chattels to which damage is caused in an 
exercise of this power and any person disturbed in his enjoyment of any land or 
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chattels in consequence of this power being exercised may recover compensation 
from the Post Office in respect of the damage or disturbance‘. 


For the meaning of “land”, see para. 616, note 10, ante. 

Post Office Act 1969, s. 57 (1). 

Ibid., s. $7 (2). The provisions applied are the Town and Country Planning Act 1971, ss. 280 
(9), 281 (1)-(3), (6) (of which s. 280 (9) is modified so as to exclude power to bore for the 
“purpose of ascertaining the presence of minerals, and s. 281 (1) so as to require twenty-eight 
days’ notice of intended entry instead of twenty-four hours’ notice): Post Office Act 1969, s. 57 
(2); Town and Country Planning Act 1971, s. 291 (1), Sch. 23, Part II. See further TOWN AND 
COUNTRY PLANNING. 

4 Post Office Act 1969, s. §7 (3). As to the determination by the Lands Tribunal of disputes as to 
compensation, see s. 57 (4), applying the Town and Country Planning Act 1971, s. 179, as to 
which see TOWN AND COUNTRY PLANNING. 
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669. The Post Office as a statutory undertaker. The Post Office is a 
statutory undertaker and its undertaking a statutory undertaking for the 
purposes of certain provisions of the enactments relating to town and country 
planning generally’, and the appropriate minister in relation to the Post Office is 
the Secretary of State for Industry?. For the purpose of those provisions, 
“operational land” in relation to the Post Office means land of such class as may 
be specified in regulations made jointly by the Secretary of State? and the 
Secretary of State* having general responsibility for planning matters?, and the 
classes of land which have been so specified are land of the Post Office used by it, 
or in which an interest is held by it, for the purpose of a postal sorting office, or 
a postmen's delivery office or for the purpose of housing or supporting apparatus 
used for the operation of the Post Office telecommunication services, but not if 
the storage of such apparatus is the only purpose®. Land which vested in the Post 
Office on 1st October 19697 and falls within any of the classes so specified must 
be treated as operational land for the purposes of the statutory provisions 
relating to town and country planning, notwithstanding that there is not and has 
never been in force in relation to it a specific planning permission for 
development which would involve, or would have involved, the use of the land 
for the purpose of the carrying on of the undertaking of the Post Office®. 

The Post Office is also a statutory undertaker for the purposes of a number of 
other statutory provisions’. 


1 Le. for the purposes of the Town and Country Planning Act 1971, ss. 22, 40, 48, 49, 118 (2), 
127, 128, 129, 149, 165 (3), 181-183, 186, 192, 206 (6), 210 (2), 213 (3), 216, 223, 225-241, 245 
(7) (b), 281 (6) (b), Sch. 10, Sch. 19, paras. 1-3, Sch. 20: Post Office Act 1969, s. 76, Sch. 4, 
para. 93 (1) (xxxiii); Town and Country Planning Act 1971, s. 291 (1), Sch. 23, Part Il. See 
further TOWN AND COUNTRY PLANNING. 

2 Town and Country Planning Act 1971, s. 224 (1) (d); Secretary of State for Transport Order 
1976, S 1976 No. 1775, art. 6 (1), Sch. 3, para. 4 (1). 

3 Le. the Secretary of State as successor to the Minister of Posts and Telecommunications, whose 
function is, in practice, exercised by the Secretary of State for Industry: see para. 601, text and 
note 9, ante. 

4 Le. the Secretary of State as successor to the Minister of Housing and Local Government: 
Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681, art. 2 (1). This 
function is in practice exercised by the Secretary of State for the Environment. 

5 Post Office Act 1969, Sch. 4, para. 93 (4) (J); Town and Country Planning Act 1971, Sch. 23, 
Part I]. That provision has effect instead of s. 222 (definition of “operational land” for the 
purposes of that Act): see the Post Office Act 1969, Sch. 4, para. 89 (1); Town and Country 
Planning Act 1971, Sch. 23, Part II. The definition of a class of land may be framed by 
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reference to any circumstances whatsoever: Post Office Act 1969, Sch. 4, para. 93 (4) (a). Any 
question whether land falls within a class specified in the regulations is to be determined by the 
Secretary of State for Industry (see note 3, supra): Sch. 4, para. 93 (4) (b). The regulations are 
made by statutory instrument, subject to negative resolution procedure: Sch. 4, para. 93 (4). 

6 See the Post Office Operational Land Regulations 1973, S-L 1973 No. 310, reg. 2. 

7 Le. under the Post Office Act 1969,16 (see para. 603, and para. 604, note $, ante): Sch. 4, para. 
89 (2). 

8 See the Post Office Act 1969, Sch. 4, para. 89 (2); Town and Country Planning Act 1971, Sch. 
23, Part Il; which, as regards land which vested in the Post Office as mentioned in the text to 
note 7, supra, excludes the application of s. 223. Most of that land would have been developed 
by the Postmaster General as Crown land without planning permission (but, as to planning 
permission deemed to have been granted, see para. 670, text to note 10, post) and, because it 
was acquired by the Post Office after 6th December 1968, could not be treated as operational 
land if s. 223 applied to it. See further TOWN AND COUNTRY PLANNING. 

9 By virtue of the Post Office Act 1969, Sch. 4, para. 93 (1), the Post Office is deemed to be a 
statutory undertaker and its undertaking a statutory undertaking for the purposes of the 
following enactments (numbered as in Sch. 4, para. 93 (1)): 

(iv) the Acquisition of Land (Authorisation Procedure) Act 1946 (see COMPULSORY ACQUI- 

SITION, vol. 8, paras. 13, 17, 31, 54); 

(vii) the Requisitioned Land and War Works Act 1948, s. 4 (see WAR); 

(ix) the Civil Aviation Act 1949 (see AVIATION, vol. 2, paras. 984—988); 

(x) the National Parks and Access to the Countryside Act 1949 (see HIGHWAYS, vol. 21, 

paras. 255 et seq.; OPEN SPACES, vol. 34, paras. 437 et seq.); 

(xi) the Reserve and Auxiliary Forces (Protection of Civil Interests) Act 1951 (see ROYAL 

FORCES); 
(xii) the Landlord and Tenant Act 1954 (see LANDLORD AND TENANT); 
(xiv) the Opencast Coal Act 1958, s. 39 (6) (b) (see MINES, vol. 31, para. 311); 
(xvii) the Land Compensation Act 1961, s. 11 (see COMPULSORY ACQUISITION, vol. 8, para. 
250); 

(xx) the Pipe-lines Act 1962 (see RAILWAYS, INLAND WATERWAYS AND PIPE-LINES); 

(xxii) the Harbours Act 1964, Schs. 3, $ (see PORTS, paras. 423, 424, 481, 482, 484, 513, $14, 
ante); 

(xxiii) the Gas Act 1965, Sch. 6 (see Gas, vol. 19, para. 553); 

(xxv) the New Towns Act 1965 (see TOWN AND COUNTRY PLANNING); 

(xxix) the Countryside Act 1968, Sch. 2, para. 6 (see OPEN SPACES, vol. 34, para. 536). 

In the following enactments the Secretary of State (i.e. the Secretary of State for Industry: 
see para. 601, text and note 9, ante) is the appropriate minister in relation to the Post Office: (1) 
the Acquisition of Land (Authorisation Procedure) Act 1946; the Civil Aviation Act 1949; the 
Pipe-lines Act 1962; and the Harbours Act 1964, Schs. 3, 5 (Post Office Act 1969, Sch. 4, para. 
93 (2)); (2) the Opencast Coal Act 1958, s. 39 (6) (b) (ss. 51 (1), 52 (2); Secretary of State for 
Transport Order 1976, art. 6 (1), (2), Sch. 3, para. 2 (1) (d), (2) (d), Sch. 4); (3) the New Towns 
Act 1965 (s. 54 (1); Secretary of State for Transport Order 1976, Sch. 3, para. 3 (1) (d), Sch. 4). 

In the Pipe-lines Act 1962, s. 13, and the New Towns Act 1965, “operational land” has the 
meaning stated in the text to note s, supra, and the regulations referred to in note 6, supra (the 
purport of which is stated in the text to that note), apply: Post Office Act 1969, Sch. 4, para. 93 
(4). 

The Post Office is also a statutory undertaker for the purposes of a number of other 

enactments, including: 

(a) the Control of Pollution Act 1974 (s. 73 (1): see PUBLIC HEALTH); 

(b) the Welsh Development Agency Act 1975 (s. 27 (1): see TRADE AND LABOUR); 

(c) the Development of Rural Wales Act 1976 (s. 34 (1): see TOWN AND COUNTRY PLANNING; 
TRADE AND LABOUR; as to operational land and the Secretary of State for Industry as the 
appropriate minister, see ss. $ (1), 34 (1), Sch. 3, para. 56 (2), (3), Table, item 6, (4), (5); 

(d) the Development Land Tax Act 1976 (s. 23 (10) (a); Community Land Act 1975, s. 5 (1) 
(b): see TOWN AND COUNTRY PLANNING; the appropriate minister is the Secretary of State: 
see ite Development Land Tax Act 1976, s. 23 (11) (b), and see para. 601, text and note 9, 
ante); 

(e) the Local Government (Miscellaneous Provisions) Act 1976 (s. 44 (1): see LOCAL GOVERN- 
MENT, vol. 28, para. 1242, note 17); 

(£) the Ancient Monuments and Archaeological Areas Act 1979 (s. 61 (2) (b): see OPEN SPACES 
vol. 34, para. 638); i 
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(g) the Highways Act 1980, ss. 20, 146, 159—162, 171, 173 (2), 180, 183, 184, 256, 257, 292 (the 
appropriate minister being the Secretary of State: s. 292 (10) (c); see para. 601, text and 
note 9, ante), and Sch. 6, Part I (paras. 1-3) (ss. 20 (9), 146 (6), 159 (9), 171 (4), 173 (2), 180 
(s), 183 (9), 256 (6), 292 (9), Sch. 6, para. 3 (3): see HIGHWAYS); and 

(h) the Local Government, Planning and Land Act 1980 (ss. 108, 170: sce TOWN AND COUNTRY 
PLANNING). 


670. Transitional provisions with respect to planning permission and 
building control. Where, pursuant to arrangements for consultation between 
government departments and local planning authorities with respect to the 
development of land held by or on behalf of the Crown!, the Postmaster 
General had notified a local planning authority in writing before 1st October 
1969? of a proposal to carry out development of land which was not carried out 
before that date, planning permission for that development is deemed to have 
been granted on that date if, within a period of two months3 from the day on 
which it received the notification and before that date, the authority had notified 
the Postmaster General in writing that it had no objection to the proposal‘, or 
that 1t had no objection to it provided that specified conditions were complied 
with, in which case the planning permission is deemed to have been granted 
subject to those conditions. If that period expired before 1st October 1969 and 
the local planning authority did not, within that period, notify the Postmaster 
General that it objected to the proposal or that it had no objection provided 
specified conditions were complied with, planning permission is deemed to have 
been granted on that date. 

Except where the authority specified a condition as to time”, planning 
permission in every case is deemed to have been granted subject to a condition 
that development must begin within five years beginning with rst October 
19698. That period might be prolonged where a specified condition required 
consultation with the authority with respect to the siting, design or external 
appearance of a building or means of access to it®. Planning permission so 
deemed to have been granted is a specific planning permission for the purpose of 
the statutory provisions relating to operational land’°. 

No enforcement notice!! may be served in respect of development carried out 
before 1st October 1969 on land which vested!?2 in the Post Office!3. 

Buildings, structures, excavations or other works on land that vested in the 
Post Office which were begun before that date or were begun by the Post Office 
within a period of six months beginning with that date are protected from 
proceedings for the enforcement of enactments, byelaws or regulations relating 
to the construction of such works". 


1 As to the exemption of Crown land from planning control, see the Town and Country 
Planning Act 1971, ss. 266-268, and TOWN AND COUNTRY PLANNING. 

2 Le. the appointed day for the purposes of the Post Office Act 1969: see para. 601, note 3, ante. 

3 That period could be extended by agreement in writing made, before its expiration, between 
the authority and the Postmaster General: ibid., s. 138 (1), Sch. 9, para. 27 (12) (c). 

4 Scenbids= Sch. 0; para, 27 (1), (S) (12) (e): 

s Ibid., Sch. 9, para. 27 (2), (3), (s). The Control of Office and Industrial Development Act 1965, 
s. 7 (replaced by the Town and Country Planning Act 1971, s. 78: s. 291 (1), Sch. 23, Part II) 
(attachment of conditions restricting office floor space where planning permission could be 
granted without an office development permit), was excluded: Post Office Act 1969, Sch. 9, 
para. 27 (8). Particulars of deemed planning permissions must be entered in the register of 
applications for planning permission that have been finally disposed of: see Sch. 9, para. 27 (9). 

6 TETS CHO. re G): 

7 SCI chs OR pairanz7i(3): 
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8 See ibid., Sch. 9, para. 27 (1), (2), (4), (12) (b) (1). Development is deemed to have begun on 
the earliest date on which any specified operation (as defined in the Land Commission Act 
1967, s. 64 (3): see TOWN AND COUNTRY PLANNING) began to be carried out: Post Office Act 
1969, Sch. 9, para. 27 (13). 

9 Approval of these matters is deemed to have been required under a development order, and 
application for approval must have been made within three years beginning with 1st October 
1969 and development begun within two years from the date of final approval or, if it expired 
later, within a period of five years from the appointed day: ibid., Sch. 9, para. 27 (6), (12) (b) 
(ii). “Development order” has the same meaning as in the Town and Country Planning Act 
1971: Post Office Act 1969, Sch. 9, para. 27 (12) (a). Town and Country Planning Act 1971, 
s BOI 100). Stel, 2, Parii. 

10 Le. ibid., s. 223 (see para. 669, note 8, ante): Post Office Act 1969, Sch. 9, para. 27 (11). Town 
and Country Planning Act 1971, Sch. 23, Part II. 

11 Le. a notice under ibid., s. 87 (see TOWN AND COUNTRY PLANNING): Post Office Act 1969, s. 140, 
Sch. 9, para. 29. Town and Country Planning Act 1971, Sch. 23, Part II. 

12 l.e. land which vested under the Post Office Act 1969, s. 16 (see paras. 603, 604, ante): Sch. 9, 

ara. 29. 

13 Ibid. Sch. 9, para. 29. An enforcement notice may not be served by virtue of the Town and 
Country Planning Act 1971, Sch. 24, para. 34, in respect of works carried out on land which so 
vested or use of land which so vested: Post Office Act 1969, Sch. 9, para. 29. Town and 
Country Planning Act 1971, Sch. 23, Part II. 

14 See the Post Office Act 1969, Sch. 9, para. 17. The enactments, byelaws and regulations from 
which such works are protected include the enactments in, and byelaws or regulations made 
under, the Public Health Act 1936, Part II (ss. 14-90), Part IV (ss. 111-142), the Public Health 
Act 1961, Part II (ss. 4-37), the London Building Acts 1930 to 1939, and local Acts for similar 
purposes: see the Post Office Act 1969, Sch. 9, para. 17 (2). ` 


671. Sale of land. A person dealing with the Post Office in respect of land! is 
neither bound nor entitled to inquire whether Treasury consent to any previous 
dealing with the land was requisite, or whether, if it was, it was given?. 

Where the Crown retained possession of any documents of title to any land 
any part of which vested in the Post Office’, the Minister of Posts and 
Telecommunications* is assumed to have given to the Post Office a written 
acknowledgment of the right of the Post Office to production of these 
documents and to delivery of copies of them5. 


1 For the meaning of “land”, see para. 616, note 10, ante. As to the power of the Post Office to 
dispose of land, see the Post Office Act 1969, s. 7 (2) (g), and para. 616, ante. 

2 Moral... 5. 6, 

3 Le. under ibid., s. 16 (see para. 603, ante). 

4 As to the Minister of Posts and Telecommunications, see para. 601, ante. 

5 See the Post Office Act 1969, s. 138 (1), Sch. 9, para. 53, which provides that the Law of 
Property Act 1925, s. 64, is to have effect accordingly and on the basis that the acknowledg- 
ment did not contain any such expression of contrary intention as is mentioned in that section. 
As to s. 64 and acknowledgments of the right to production of the deeds etc., see REAL 
PROPERTY. Deeds and documents of title to land which vested in the Post Office under the Post 
Office Act 1969, s. 16 (1), are public records and did not so vest, but were vested in the Post 
Office by an order under s. 75 (2): see s. 16 (2) (b), and para. 604, note 10, ante. The order 
made provision for the Crown’s right to their production and to delivery of copies of them in 
terms of a similar assumed acknowledgment by the Post Office. 


(ii) Rating 


672. Rating. For the purposes of the law relating to rating in England and 
Wales’, the Post Office is not to be treated as a public utility undertaking?, nor, 
with the exception of certain hereditaments, is any part of its undertaking 
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assessable by reference to statutory formulae. The excepted hereditaments are: 


(1) posts, wires, underground cables and ducts, telephone kiosks and other 


equipment not within a building, being property used for the purposes of 
telecommunication services?; 


(2) the underground railway? and associated works in London. 


Certain hereditaments’ of the Post Office are exempt from the surcharge’? 
additional to rates payable in respect of unused commercial buildings®. 


i 
2 


7 


8 


See RATING. 

Post Office Act 1969, s. $2 (5). Accordingly, hereditaments occupied by the Post Office do not 
fall to be valued on the profits basis: see RATING. In respect of every hereditament in England 
and Wales which vested in the Post Office under s. 16 (as to which see para. 603, ante), there 
was to be ascribed in the valuation list a net annual value equal to the value entered in the list, 
as representing the rateable value, upon which was computed contributions made by the 
Crown in lieu of rates: see s. 138 (1), Sch. 9, para. 41 (spent since the coming into force of fresh 
valuation lists on 1st April 1973). 

See the Post Office (Rateable Values) Order 1976, S.I. 1976 No. 206 (amended by S.I. 1976 
No. 207), made under the Local Government Act 1974, ss. 19, 22 (3), Sch. 3, para. 5, and the 
General Rate Act 1967, s. 114. That order (which repeals the Post Office Act 1969, s. 52 (1) (a), 
(i), (2), (3), and makes consequential amendments of s. 52 (1), (4): see the Post Office (Rateable 
Values) Order 1976, art. 7) makes provision for determining the rateable value of the 
hereditaments in question: see arts. 3, 4 (amended by S.I. 1976 No. 207). Those hereditaments 
are also exempt from the sewerage charge where that charge is collected by the rating 
authority under the Water Authorities (Collection of Charges) Order 1980, S.I. 1980 No. 229 
(made under the Local Government Act 1972, s. 254; Water Act 1973, s. 34 (1), Sch. 6, para. § 
(2) (c), (cc); Local Government Act 1974, s. 42 (1), Sch. 7, para. 14): Water Authorities 
(Collection of Charges) Order 1980, art. 13 (5), Sch. 2, para. 4. 

“The underground railway” means the railways constructed and the works executed under the 
Post Office (London) Railway Act 1913, and the railway constructed and the works associated 
with it under the Post Office (Site and Railway) Act 1954: Post Office Act 1969, s. 52 (7). 

See ibid., s. 52 (1) (b), which provides that for the purposes of valuation lists prepared under 
the General Rate Act 1967, s. 68, so as to come into force on any 1st April after the appointed 
day (i.e. 1st October 1969: see para. 601, note 3, ante), the Secretary of State (as successor to the 
functions of the Minister of Housing and Local Government: Secretary of State for the 
Environment Order 1970, S.I. 1970 No. 1681, arts. 2, 6 (3)) must, after consultation with the 
Post Office and such associations of local authorities and such local authorities (defined in para. 
615, note 6, ante) as he considers appropriate, by order determine the aggregate amount of the 
rateable values of the hereditaments occupied by the Post Office by the underground railway, 
and the amount so determined must be apportioned among the rating districts in which those 
hereditaments are situate: Post Office Act 1969, s. 52 (1) (b), (11). The Secretary of State is 
empowered by order under the Local Government Act 1974, Sch. 3, para. 5 (b), and the 
General Rate Act 1967, s. 114, to make provision for determining the rateable value of those 
hereditaments, and for repealing or amending any provision of the Post Office Act 1969, s. $2, 
but at the date at which this volume states the law no such order had been made, and the 
aggregate amount of the rateable values for the year 1973-74 and subsequent years and the 
method of apportionment are as laid down in the Post Office (Rateable Values) Order 1972, 
S.I. 1972 No. 1794 (amended by S.I. 1973 No. 1625), made under the Post Office Act 1969, 
Sse 

Le. any hereditament which was constructed or has been adapted for one or more of the 
following purposes: a post office; a postal sorting office; a postmen’s delivery office; the 
housing or supporting of apparatus which may be used for the operation of the Post Office 
telecommunication services (but not if the storage of such apparatus is the only purpose); a 
telecommunication service or engineering centre; and a telecommunications research centre: 
Rating Surcharge (Exemption) Regulations 1974, S.I. 1974 No. 1563, reg. 3 (b) (made under 
the General Rate Act 1967, s. 17B (6), Sch. 1, para. 3; Local Government Act 1974, s. 16). 

I.e. the surcharge payable under the General Rate Act 1967, s. 17A; Local Government Act 


1974, S. 16. 
Rating Surcharge (Exemption) Regulations 1974, reg. 3. 
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2. THE BUSINESS OF THE POST OFFICE 
(1) THE SERVICES PROVIDED BY Site © HEPC Er 


673. The main Post Office services. The main services provided by the Post 
Office are the inland and overseas postal services, the telecommunication 
services, the National Girobank services, the remittance services (the postal order 
services), and data processing services!. The business of providing the postal, 
National Girobank and remittance services is carried on in the United Kingdom, 
telecommunication services are provided by the Post Office in the United 
Kingdom and the Isle of Man?. 


1 As to the power to provide these services, see para. 615, ante, and as to the power to make 
schemes for determining the charges, terms and conditions applicable to them, sec paras. 
682-685, post. As to the letter and the telecommunication monopolies of the Post Office, see 
para. 602, ante, and for details of the letter monopoly see paras. 677-681, post. For details of 
the telecommunication monopoly, see TELECOMMUNICATIONS. As to the terms and conditions 
applicable to the postal services, see paras. 686 ct seq. (statutory provisions of general 
application), paras. 694 et seq. (inland post), paras. 727 et seq. (overseas post); and as to the 
Intelpost (Electronic Mail) Service, see paras. 753, 754, post. As to the remittance services, see 
paras. 755 et seq., post, and as to the National Girobank services, see paras. 761, 762, post. The 
data processing services are provided under contracts. As to the telecommunication services, sce 
TELECOMMUNICATIONS. 

2 As to the territorial extent of the postal and telecommunications monopolies of the Post Office, 
see para. 607, ante. 


674. Transactions with the public on behalf of Her Majesty’s govern- 
ment and local authorities. The Post Office carries out various transactions 
with the public at its post offices on behalf of government departments!. These 
include the receipt and repayment of deposits in the National Savings Bank? and 
other transactions in connection with savings certificatesó, premium savings 
bonds* and subscriptions for stock on the National Savings Stock Register?; the 
payment of certain social security benefits®, such as retirement pensions, widows’ 
pensions and child benefit; the issue of broadcast receiving licences’; and the issue 
of road vehicle (excise) licences?. 

The Post Oftice also issues, on behalf of local authorities, dog licences and 
licences for dealing in and for killing game’. 


1 As to the power fo perform services for Her Majesty’s government, see para. 615, ante. As to 
the power of the Secretary of State to give directions to the Post Office to effect transactions 
for Her Majesty’s government in post offices open to the public, see para. 629, ante. 

2 As to the National Savings Bank, see the National Savings Bank Act 1971, and BANKING, vol. 
3, para. 31. Savings bank business, i.e. the receipt and payment of deposits and incidental 
business, is transacted at such places as the Director of Savings determines and by such persons 
as he authorises: National Savings Bank Regulations 1972, S.I. 1972 No. 764, reg. 3. 

3 As to national savings certificates, see MONEY, vol. 32, para. 242. They are issued at such places 
as the Director of Savings determines and by such persons as he authorises: Savings Certificates 
Regulations 1972, S.I. 1972 No. 641, reg. 3 (1). 

4 As to premium savings bonds, see MONEY, vol. 32, para. 250. They are issued at such places as 
the Director of Savings determines and by such persons as he authorises: Premium Savings 
Bonds Regulations 1972, S.I. 1972 No. 765, reg. 3 (1). n 

5 Le. formerly the Post Office register: see the National Debt Act 1972, ss. 2, 3, and MONEY, vol. 
32, paras. 235, 236. Applications to subscribe for stock registered in the National Savings Stock 
Register may be made by delivery of a written application in the approved form and the 
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subscription money to any place at which National Savings Bank business is transacted or to an 
agent authorised for the purpose by the Director of Savings: National Savings Stock Register 
Regulations 1976, S.I. 1976 No. 2012, reg. s (2). 

6 le. benefits under the Social Security Act 1975. As to the payment of social security benefits 
etc., see the Social Security (Claims and Payments) Regulations 1979, S.I. 1979 No. 628, and 
NATIONAL HEALTH. 

7 Such licences are issued under the Wireless Telegraphy Act 1949, ss. 1, 2, by the Secretary of 
State for Home Affairs: sec TELECOMMUNICATIONS. 

8 Le. licences for mechanically propelled vehicles under the Vehicles (Excise) Act 1971. As to 
applications for such licences, see the Road Vehicles (Registration and Licensing) Regulations 
1971, S.I. 1971 No. 450, the Road Vehicles (Excise) (Prescribed Particulars) Regulations 1972, 
S.I. 1972 No. 850, and ROAD TRAFFIC. 

9 As to the issue of such licences by local authorities and the employment and remuneration of 
agents for the purpose, see para. 629, note 6, ante. As to the power of the Post Office to 
perform services for local authorities, see para. 615, ante. As to the power of the Secretary of 
State to direct the Post Office to issue such licences, see para. 629, ante. 


675. Election law affecting the Post Office. The Post Office has certain 
functions relating to parliamentary elections!. Writs for parliamentary elections 
in Great Britain must be conveyed to the returning officers by sending them 
through the post”. The Post Office must prepare and keep up to date a 
parliamentary writs list specifying the name and the address of the office of each 
returning officer or acting returning officer to whom a writ may be required to 
be conveyed?, and specifying also the designation and address of an official of the 
Post Office to whom it has assigned the duty of securing its conveyance*. A 
copy of the list and particulars of alterations from time to time made in it must 
be sent to the Clerk of the Crown in Chancery?. 

As soon as may be after the issue of the writ for a parliamentary election, the 
Clerk of the Crown must send the writ by registered post or the recorded 
delivery service to the designated Post Office official in a package containing 
instructions from the Post Office as to its delivery and a form of receipt®. The 
official must forthwith convey the writ or have it conveyed by an officer of the 
Post Office to the returning officer or acting returning officer, who is required 
to sign the form of receipt? which the officer of the Post Office must then send 
by registered post or the recorded delivery service to the Clerk of the Crown’. 
The returning officer or acting returning officer must deliver to the nearest head 
post office or such other office as may be arranged with the head postmaster the 
envelopes containing postal ballot papers addressed to postal voters; and the 
postmaster must stamp with the post office date stamp a form of receipt 
presented to him with the envelopes stating the number of envelopes so 
delivered, and must forward the envelopes immediately to the addressees’. 

On receiving a receipt for it, the returning officer or acting returning officer 
may deliver the writ indorsed with a certificate of the member elected to the 
postmaster of the principal post office of the place of the election or his deputy!° 
who must send it under cover indorsed with the words “Election Writ and 
Return” by the first post free of charge to the Clerk of the Crown!!. The 
returning officer or acting returning officer must forward the packets of ballot 
papers and certain other election documents to the Clerk of the Crown!?. He 
may send them by post in the same manner as he sends the writ by post, in 
which case he must sign a copy of the receipt required to be given to him for the 
documents and the postmaster or his deputy must retain this receipt!?. The 
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Clerk of the Crown must give to the person delivering the documents to him a 
receipt showing the date and time of receipt!*. 


1 As to the right of a candidate to send an election address post free, see para. 700, post, and 
ELECTIONS, vol. 15, para. 752. The Post Office is entitled to remuneration (the amount being 
charged on and issued out of the Consolidated Fund) for postal and telegraphic services 
rendered without charge in pursuance of the Representation of the People Act 1949, at the rate 
fixed by a scheme made under the Post Office Act 1969, s. 28 (see para. 682, post): see s. 72. 
This provision applies also to elections to the European Assembly: European Assembly 
Elections Regulations 1979, S.I. 1979 No. 338, reg. 3 (1), Sch. 1. 

2 Parliamentary Writs Order 1944, S.R. & O. 1944 No. 334, art. 1 (made under the Parliament 
(Elections and Meeting) Act 1943, s. 29, but continued in force by the Representation of the 
People Act 1949,.s. 175 (2), as if made under the Parliamentary Election Rules, r. 3 (2), 
contained in the Representation of the People Act 1949, s. 16 (1), Sch. 2); Post Office Act 1969, 
s. 76, Sch. 4, para. 103. As to the delivery of the writ, see ELECTIONS, vol. 15, paras. 555-557. 

3 Parliamentary Writs Order 1944, art. 3. If requested by the Post Office, the officer must 
furnish information as to this address and any change: art. 2 (1). 

4 Ibid., art. 4. 

& Monel, Bids Se 

6 Ibid., art. 6; Recorded Delivery Service Act 1962, s. 1 (1). 

7 Parliamentary Writs Order 1944, art. 7 (1). 

8 Ibid., art. 7 (2); Recorded Delivery Service Act 1962, s. 1 (1). 

9 Representation of the People Regulations 1974, S.I. 1974 No. 648, reg. 47 (1). As to postal 

ballot papers, see ELECTIONS, vol. 15, paras. 602 et seq. 

10 Parliamentary Election Rules, r. $2 (3): see ELECTIONS, vol. 15, para. 647. 

Wie Marel. te, se (E) 

12 Motel, se. 5 (60) 

mal. O) 

14 Ibid., r. 56 (3) 


676. Exemption of Post Office business from provisions as to the closing 
of shops. The statutory provisions! requiring shops to be closed for the serving 
of customers not later than one o’clock in the afternoon on one early closing day 
in every week”, regulating shop closing hours? and requiring shop assistants to 
be allowed a weekly half holiday and intervals for meals® do not apply to any 
premises in which Post Office business® only’ is transacted or to Post Office 
business transacted in such premisesó. The transaction of Post Office business in 
any shop is permitted after general closing hours? or the hour fixed by a closing 
order!® and, notwithstanding the general prohibition of Sunday trading!!, on a 
Sunday*?. The restriction on the employment of persons in shops on Sundays'3 
ce not apply to any person wholly employed in the transaction of Post Office 
usiness!4, 


1 Le. the provisions of the Shops Act 1950 and the Shops (Early Closing Days) Act 1965, as to 
which see TRADE AND LABOUR. 

2 See the Shops Act 1950, s. 1 (1); Shops (Early Closing Days) Act 1965, s. 1. 

3 See the Shops Act 1950, ss. 2, 8; Shops (Revocation of Winter Closing Provisions) Order 1952, 
S.I. 1952 No. 1862 (local authority closing orders). 

4 See the Shops Act 1950, ss. 17, 18. 

See ibid., ss. 19, 20. 

“Post Office business” means business of any of the kinds that the Post Office carries on: Post 

Office Act 1969, s. 76, Sch. 4, para. 51. 

7 Where Post Office business is carried on in addition to other business in a shop which is a 
telegraph office, the obligation to close on the early closing day does not apply to the shop so 
far as relates to the transaction of Post Office business: Shops Act 1950, s. 44 (1) (a); Shops 
(Early Closing Days) Act 1965, s. 3. 


Aw 
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8 See the Shops Act 1950, s. 44 (1) (b), (2); Shops (Early Closing Days) Act 1965, s. 3; Post 
Office Act 1969, Sch. 4, para. 51. : 

9 Shops Act 1950, s. 2 (3) (b), Sch. 2, para. 2. 
robados: 8 (5) (b), Sch. 2) parana, 
11 See ibid., s. 47. 
12 lbid. s. 47 proviso, Sch. s, para. 2 (a). 

13 See ibid., s. 22. 

14 Ibid., s. 22 (1) proviso (iv). 


© slieerOsl! OFFICE MONOPOLY OF CONVEYING 
DELLE RS 


677. The exclusive privilege of conveying letters. With certain exceptions’, 
the Post Office, within the British postal area?, has the exclusive privilege of 
conveying all letters? from one place to another and of performing all the 
incidental services of receiving, collecting, dispatching and delivering them‘. 
Interference with or obstruction of delivery may be an offence. 


1 For the exceptions, see para. 678, post. 

2 “British postal area” means the United Kingdom: Post Office Act 1953, s. 87 (1); Postal 
Services (Channel Islands Consequential Provisions) Order 1969, S.I. 1969 No. 1368, art. 14; 
Postal Services (Isle of Man Consequential Provisions) Order 1973, S.I. 1973 No. 960, art. 16. 
As to these orders and the surrender by the Post Office, as regards the Isle of Man and the 
Channel Islands, of the exclusive privilege of conveying letters, see para. 607, ante. 

3 “Letter” for this purpose includes a packet, but does not include a newspaper or a parcel unless 
it contains a communication not forming part of a newspaper: Post Office Act 1953, s. 3 (4). 
“Parcel” means any postal packet defined as a parcel by the provisions of a scheme made under 
the Post Office Act 1969, s. 28: Post Office Act 1953, s. 87 (1); Post Office Act 1961, ss. 16 (1), 
28 (1), Schedule; Post Office Act 1969, s. 76, Sch. 4, para. 2 (21). As to schemes, sec para. 682, 
post, and for the definitions in such schemes, see para. 694, note 3, para. 698, note 3, para. 727, 
note 4, post. “Postal packet” means a letter, postcard, reply postcard, newspaper, printed 
packet, sample packet or parcel and every packet or article transmissible by post, and includes a 
telegram: Post Office Act 1953, s. 87 (1). However, it would seem that this definition is 
inapplicable to ““parcel” in its context in s. 3 (4) and that the word here bears its ordinary 
meaning. 

4 Ibid., s. 3 (1); Post Office Act 1969, s. 23 (1) (a). As to the offence of sending etc. letters 
otherwise than by post and performing acts within the exclusive privilege of the Post Office, 
see para. 681, post. As to the origin of this monopoly and of the telecommunications 
monopoly of the Post Office (as to which see TELECOMMUNICATIONS), see para. 602, ante. 

5 See paras. 786 et seq., post. 


678. Exceptions from the exclusive privilege. Subject to certain specific 
prohibitions!, the following acts are expressly authorised by statute and do not 
infringe the exclusive privilege of the Post Office with respect to the conveyance 
and delivery of letters?: 


(1) the conveyance and delivery of a letter personally by its sender?; 

(2) the sending, conveyance and delivery of a letter by means of a private 
friend who himself delivers it to the addressee’; 

(3) the sending, conveyance and delivery of a letter concerning the private 
affairsó of the sender or addressee of the letter by means of a messenger® 
sent for the purpose by its sender’; 
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(4) the sending, conveyance and delivery otherwise than by post of any 
document issuing out of a court of justice or of any return or answers to 
such a documenté; 

(5) the sending and conveyance by means of a merchant ship? or commercial 
aircraft of letters from merchants who are the owners of that ship or 
aircraft or the owners of goods carried in it and the delivery of those 
letters to the addressee by any person employed for the purpose by those 
merchants, provided that no payment or reward, profit or advantage 
whatsoever is given or received for the conveyance or delivery of the 
letters!0; 

(6) the sending, conveyance and delivery of letters by land by means of a 
common carrier!!, where those letters concern!? and are for delivery with 
goods carried by him and no payment or reward, profit or advantage 
whatsoever is given or received for the conveyance or delivery of them!3. 


None of these provisions authorises any person to make a collection of letters for 
the purpose of their being sent or conveyed in any manner authorised by these 
provisions??*. 

Letters conveyed, received, collected, sent, dispatched or delivered by means 
of posts and post offices established in the United Kingdom by the service 
authorities of any visiting force or by certain international headquarters or 
defence organisations are excepted from the exclusive privilege to such extent 
and subject to such conditions and restrictions as may be provided by any 
agreement for the time being in force between Her Majesty’s government and 
the service authorities or sending government of the force, or the headquarters 
or organisation, as the case may be!5. 


1 For these prohibitions, see the Post Office Act 1953, s. 3 (3), and para. 679, post. 

2 As to the exclusive privilege, see para. 677, ante: For the meaning of “letter”, see para. 677, 

note 3, ante. 

Post Office Act 1953, s. 3 (2) (a). 

Ibid., s. 3 (2) (b). 

It seems that “private affairs” includes the business affairs of the sender or addressee: see Circular 

Delivery Co Ltd v Clare (1869) 20 LT 701; A-G v Edison Telephone Co.of London Ltd (1880) 6 

QBD 244 at 260, 261; Postmaster-General v National Telephone Co Ltd [1909] AC 269, HL. 

6 A company which employs messengers to deliver letters for its shareholders is not itself a 
messenger: Circular Delivery Co Ltd v Clare (1869) 20 LT 701 at 703, per Cockburn CJ. 

7 Post OMcerAct 1953, S- 3 (2) (C). 

8 Ibid., s. 3 (2) (d). 

9 “Ship” includes any boat or vessel whatsoever: ibid., s. 87 (1). 

o 

I 
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Ibid., s. 3 (2) (e). 

A common carrier is a person who exercises the public profession of carrying the goods of all 

persons wishing to use his services or of carrying passengers whoever they may be: see 

CARRIERS, Vol. 5, paras. 302-304. 

12 A letter accompanying and directed to the consignee of goods is presumed to concern those 
goods until the contrary is proved: Bennett v Clough (1818) 1 B & Ald 46r. 

13 Post Office Act 1953, s. 3 (2) (£). 

14 Ibid., s. 3 (2) proviso. 

15 See the Visiting Forces and International Headquarters (Application of Law) Order 1965, S.I. 

1965 No. 1536, art. 7; the Post Office Act 1969, s. 76, Sch. 4, para. 104; and ROYAL FORCES. 


679. Certain persons forbidden to carry letters. Notwithstanding the 
statutory exceptions' to the exclusive privilege of the Post Office2, certain 
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persons are expressly forbidden to carry a letter? or to receive, collect or deliver 
a letter, even if they receive no payment or reward for doing sot. These persons 
are: 


(1) except for certain letters from merchants, the owners of or any person on 
board any ship? or aircraft on a voyage or flight between, to or from 
places in the British postal area’; 

(2) except for letters concerning and for delivery with goods carried by 
common carriers®, common carriers by land or their servants or agents?; 

(3) except for letters in mail bags*% conveyed pursuant to a requirement made 
by the Post Office under its statutory powers!!, the owners, drivers or 
conductors of public service vehicles!?. 


These prohibitions do not make it unlawful for a person to carry and deliver his 
own letters personally between places in the British postal area or for a passenger 
to receive, carry and deliver letters between such places as a private friend of the 
sender! or, if the letters relate to the private affairs of the sender or addressee, as 
a messenger sent for the purpose!*. 


1 Le. the exceptions made by the Post Office Act 1953, s. 3 (2): see para. 678, ante. 

2 As to the exclusive privilege, see para. 677, ante. 

3 For the meaning of “letter”, see para. 677, note 3, ante. 

4 See the Post Office Act 1953, S- 3 (3). 

5 Le. as mentioned in para. 678, head (5), ante. 

6 For the meaning of “ship”, see para. 678, note 9, ante. 

7 Post Office Act 1953, s. 3 (3) (a). For the meaning of “British postal area”, see para. 677, note 
2, Amas: 

8 Le. as mentioned in para. 678, head (6), ante. As to common carriers, see para. 678, note 11, 
ante. 

9 Post Office Act 1953, s. 3 (3) (b). 

10 “Mail bag” includes any form of container or covering in which postal packets (defined in 
para. 677, note 3, ante) in the course of transmission by post are conveyed, whether or not it 
contains any such packets: ibid., s. 87 (1); Post Office Act 1969, s. 141, Sch. 11, Part II. 

11 Le. under the Post Office Act 1953, s. 44: see para. 769, post. 

12 Ibid., s. 3 (3) (c). “Public service vehicle” means (with certain exceptions) a motor vehicle used 
for carrying passengers for hire or reward which is either carrying passengers at separate fares, 
or is not carrying passengers at separate fares but is adapted to carry eight or more passengers, 
but does not include a tramcar or a trolley vehicle: s. 87 (1A); Road Traffic Act 1960, s. 264, 
Sch. 17, applying s. 117 (1). For exceptions to this definition and for the circumstances in 
which a vehicle must be treated as carrying passengers for hire or reward, see s. 118 (1), (3), (4), 
Sch. 12, Parts I-IV, and ROAD TRAFFIC. 

13 This is not otherwise unlawful: see para. 678, ante. 

14 Post Office Act 1953, s. 3 (3) proviso. The sending, conveyance and delivery of such a letter by 
such a messenger is not otherwise unlawful: see para. 678, ante. 


680. Power of the Post Office to authorise activities within its exclusive 
privilege. With the consent of the Secretary of State? or in accordance with the 
terms of a general authority given by him?, the Post Office may authorise’, 
either generally or in the case of any particular person, and subject to compliance 
with such terms, conditions and restrictions as it thinks fit, (1) letters* to be sent, 
conveyed and delivered otherwise than by post?; and (2) the collection of letters 
otherwise than by an officer of the Post Office®, whether to be dispatched by 
post or otherwise’. 
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As to the Secretary of State, see para. 601, text and note 9, ante. 

See the Post Office Act 1969, s. 23 (2). z 

An authorisation given by the Postmaster General under the Post Office Act 1953, s. 3 (1), 
which was effective at 1st October 1969 (i.e. the appointed day under the Post Office Act 1969: 
see para. 601, note 3, ante) has had effect as from that day as if given by the Post Office: s. 138, 
Sch. 9, para. 6. 

For the meaning of “letter”, see para. 677, note 3, ante. 

Post Office Act 1953, s- 3 (1) proviso (a); Post Office Act 1969, s. 23 (1) (a), (2). 

For the meaning of “officer of the Post Office” see para. 643, note 1, ante. 

Post Office Act 1953, s. 3 (1) proviso (b); Post Office Act 1969, s. 23 (1) (a), (2). 
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681. Infringement of the monopoly. Unless permitted by or under the 
relevant statutory provisions!, if any person (1) sends or causes to be sent, or 
tenders or delivers in order to be sent, or conveys, or performs any service 
incidental to conveying, otherwise than by post, any postal packets? within the 
exclusive privilege of the Post Office?, or (2) makes a collection of any such 
postal packets for the purpose of conveying or dispatching them either by post 
or otherwise*, he is liable on summary conviction to a fine”. In proceedings for 
the recovery of such a fine, the onus is upon the person proceeded against to 
prove that the act in respect of which the fine is alleged to have been incurred 
was done lawfully®. 


1 Le. permitted by or under the Post Office Act 1953: s. 4 (1); Post Office Act 1969, s. 137 (1), 
(4), Sch. 8, Part II. As to acts so permitted, see the Post Office Act 1953, s. 3 (1) proviso, (2), 
(3) proviso, and paras. 678-680, ante. 

For the meaning of “postal packet”, sec para. 677, note 3, ante. 

Post Office Act 1953, s. 4 (1) (a); Post Office Act 1969, s. 23 (1) (b). As to the exclusive 
privilege, see para. 677, ante. Postal packets within the exclusive privilege are those which are 
“letters” (defined in para. 677, note 3, ante). 

4 Post Office Act 1953, s. 4 (1) (b); Post Office Act 1969, s. 23 (1) (b). 

5 Post Office Act 1953, s. 4 (1). The fine is a sum not exceeding £25 for every packet, whether 
the packet is sent or is intended to be sent singly or together with some other packet or thing: 
s. 4 (1); Criminal Law Act 1977, s. 31 (5), (6), (9). If the offender is in the practice of doing any 
of the prohibited things he is liable to an additional fine of a sum not exceeding £100 for every 
week during which the practice has continued: Post Office Act 1953, s. 4 (1). 

Ibid., s. 4 (2). 


w N 


lon 


(3) THE LEGAL BASIS ON WHICH SERVICES are 
PROVIDED 


(i) Statutory Provisions of general application to Post Office Services 


682. Schemes for determining charges, terms and conditions. As respects 


any of the services provided by it, the Post Office may make a scheme for 
determining either or both of the following: 


(1) the charges which are to be made by it, save insofar as they are the subject 
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of an agreement between it and a person availing himself of those 
services!; and 

(2) the other terms and conditions which, save as previously mentioned, are 
to be applicable to those services?. 


No provision may be included in any such scheme for limiting the liability of 
the Post Office for loss or damage? or for amending the rules of law with respect 
to evidence*. Different provision may be made for different cases or classes of 
cases determined by or in accordance with the provisions of the scheme?. A 
scheme may adopt such system for the determination of the charges and other 
terms and conditions that are to be applicable to the services to which it relates as 
may appear desirable and, in particular, in all or any cases, may leave the 
determination of them to the Post Office subject to any conditions and 
limitations provided for in the scheme®. A scheme may revoke or amend any 
previous scheme’. 


1 Post Office Act 1969, s. 28 (1) (a). 

2 Ibid., s. 28 (1) (b). 

As to statutory exemption from liability in tort and the absence of contractual liability, see 
para. 686, post. 

4 Post Office Act 1969, s. 28 (1). As to statutory provisions relating to evidence of postage and 
sums due with respect to postal services, see para. 693, post, and as to evidence of customs or 
excise duties, see para. 780, note 7, post. As to statutory provisions relating to evidence of sums 
due under the provisions of a scheme with respect to telecommunication services, see s. 69, and 
TELECOMMUNICATIONS. 

Ibid., s. 28 (4). 

Ibid., s. 28 (2). 

Ibid., s. 28 (6). 


uy 


NAN 


683. Liability for charges. A scheme! may specify the manner in which, time 
at which and person by whom the charges are to be paid?. A charge exigible by 
virtue of the statutory provision with respect to schemes? may be recovered by 
the Post Office in any court of competent jurisdiction as if it were a simple 
contract debt*. 


1 Le. a scheme made under the Post Office Act 1969, s. 28: see para. 682, ante. 
2 Mol. s. 2813F 

3 Le. by virtue of ibid., s. 28. 

4 Ibid., s. 28 (5). 


684. Commencement, publication and proof of schemes. A scheme! 
comes into operation on such day as is specified in it, not being earlier than the 
day after that on which publication of the scheme in the London, Edinburgh 
and Belfast Gazettes has been effected?. Conclusive evidence of a scheme may be 
given, in all courts of justice and in all legal proceedings, by the production of a 
copy of any of those gazettes purporting to contain it?. 


1 Le. a scheme made under the Post Office Act 1969, s. 28: see para. 682, ante. 
A Motel. QS (FH: 
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685. Provision of services under schemes or under contracts. The Pest 
Office has made schemes for determining the charges, terms and conditions 
applicable to the postal, postal order and telecommunication services generally 
available to the public!, and where services are provided on the basis of such a 
scheme there is no contract between the Post Office and the persons who use 
them?. No schemes have been made with respect to the National Girobank 
services and the Post Office data processing services, which are provided under 
contract with the customer. In certain cases the Post Office provides postal and 
telecommunication services on a contractual basis; for example the Post Office 
enters into contracts with business users for the posting of mail in bulk under 
special terms and conditions, and provides certain kinds of telecommunication 
services under contract. 


1 As to the charges, terms and conditions relating to the postal services, see paras. 686 et seq., 
post, and as to those relating to the postal order service, see paras. 755-760, post. As to the 
telecommunication services, see TELECOMMUNICATIONS. 

2 As to the exclusion of contractual liability and, in relation to postal and telecommunication 
services, liability in tort, see para. 686, post, and the cases cited in para. 686, note 2, post. 


(ii) Statutory Provisions relating to the Postal Services generally 


686. Exclusion of liability in relation to postal services. Except as 
provided by the Post Office Act 1969 with respect to registered inland packets!, 
no proceedings in tort lie against the Post Office in respect of any loss or damage 
suffered by any person by reason of anything done or omitted to be done in 
relation to anything in the post or omission to carry out arrangements for the 
collection of anything to be conveyed by post?. Except at the suit of the Post 
Office, no officer or servant of the Post Office, or sub-postmaster? or telephone 
exchange attendant, is subject to any civil liability for any loss or damage for 
which liability of the Post Office is thus excluded*. The same exemption from 
civil liability, except at the suit of the Post Office, is afforded to persons engaged 
in or about the carriage of mail and their officers, servants, agents and sub- 
contractors?. 


1 As to registered inland packets, see the Post Office Act 1969, s. 30, and para. 717, post. 

2 Ibid., s. 29 (1) (a). Where service is provided on the basis of a scheme made under s. 28 (see 
para. 682, ante), the Post Office undertakes no contractual obligation with respect to it. It is 
under no legally enforceable duty as to the provision of service: see s. 9 (4), and para. 620, text 
to note 9, ante. As to the effect of ss. 9, 29, and the absence of contractual liability, see Gouriet v 
A-G [1978] AC 435 at 497, [1977] 3 All ER 70 at 96, HL, per Lord Diplock; Harold Stephen & 
Co Ltd v Post Office [1978] 1 All ER 939 at 941, 942, [1977] 1 WLR 1172 at 1177, CA, per 
Lord Denning MR; and see also Malone v Metropolitan Police Comr [1979] Ch 344 at 375, [1979] 
2 All ER 620 at 645, per Sir Robert Megarry V-C (confidentiality of telephone conversations: 
no contract between telephone subscriber and the Post Office). As to the exclusion of liability 
in relation to telecommunication services by virtue of the Post Office Act 1969, s. 29 (1) 
(b)—-(d), see TELECOMMUNICATIONS. As to the exclusion of liability in relation to money and 
postal orders, see para. 757, text to note 6, and para. 758, post. 

3 As to the status of sub-postmasters, see para. 642, note 2, ante. 

4 Post Office Act 1969, s. 29 (2). 

s Ibid.. s. 29 (3). 
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687. Postal packets which it is an offence to send by post. It is a statutory 
offence! punishable, on summary conviction, by a fine not exceeding the 
prescribed sum or, on conviction on indictment, by imprisonment for a term 
not exceeding twelve months?, to send or attempt to send or procure to be sent 
a postal packet? which: 


(1) except as the Post Office may either generally or in any particular case 
allow, encloses any explosive, dangerous, noxious or deleterious substance, 
any filth, any sharp instrument not properly protected, any noxious living 
creature, or any creature, article or thing whatsoever which is likely to 
injure either other postal packets in course of conveyance or a person 
engaged in the business of the Post Office*; or 

(2) encloses any indecent or obscene? print, painting, photograph, lithograph, 
engraving, cinematograph film, book, card or written communication, or 
any indecent or obscene article whether similar to those previously 
mentioned or not®; or 

(3) has on the packet, or on its cover, any words, marks or designs which are 
grossly offensive or of an indecent or obscene character’. 


It is also an offence for a person to send or cause to be sent to another person any 
book, magazine or leaflet, or advertising material for any such publication, 
which he knows or ought reasonably to know is unsolicited and which describes 
or illustrates human sexual techniques®. 


1 The detention of a postal packet on the grounds of contravention of the Post Office Act 1953, 
s. IL, or of any provisions of a scheme made under the Post Office Act 1969, s. 28 (see para. 
682, ante), does not exempt the sender from any proceedings which might have been taken if 
the packet had been delivered in due course of post: Post Office Act 1953, s- 11 (4); Post Office 
Act 1969, s. 76, Sch. 4, para. 2 (3) (b): 


2 Post Office Act 1953, s. 11 (2); Criminal Justice Act 1967, s. 92 (1), Sch. 3, Part I; Criminal 
Law Act 1977, s. 28 (2). For the meaning of “the prescribed sum”, see POLICE, para. 305, note 
$, ante, 

3 For the meaning of “postal packet”, see para. 677, note 3, ante. 

4 Post Office Act 1953, s- 11 (1) (a); Post Office Act 1969, Sch. 4, para. 2 (3) (a). 

5 For the meaning of “indecent” and ““obscene”, see CRIMINAL LAW, vol. 11, para. 1027, note 2, 


and the cases there cited. The insertion of advertisements of indecent books obtainable on 
postal application may constitute an offence under this head: see R v De Marny [1907] 1 KB 
388, CCR, and CRIMINAL LAW, vol. 11, para. 1027, note 3. 

6 Post Office Act 1953, s. 11 (1) (b). 

7 Ibid s. ri (1) (6): 

8 See the Unsolicited Goods and Services Act 1971, s. 4, and CRIMINAL LAW, vol. 11, para. 1030. 


688. Detention of postal packets sent in contravention of statutory 
provision or scheme. If any postal packet! is posted or sent by post in 
contravention of the Post Office Act 1953 or of any provision of a scheme?, the 
transmission of the packet may be refused and the packet may, if necessary, be 
detained and opened in the post office?, and it may be returned to the sender or 
forwarded to its destination, subject in either case to any provisions of a scheme 
as to additional postage or other charges, owy be destroyed or otherwise 
disposed of as the Post Office may direct’. 


1 For the meaning of “postal packet”, see para. 677, note 3, ante. 
2 Le. a scheme made under the Post Office Act 1969, s. 28, as to which see para. 682, ante. As to 
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prohibitions on sending certain articles by post by the Post Office Act 1953, s. 11, see para. 687, 
ante. As to provisions of schemes prohibiting the posting of certain articles, see para. 695, post 
(inland post), and paras. 728, 729, post (overseas post). 

3 For the meaning of “post office”, see para. 663, note I, ante. 

4 Post Office Act 1953, s. 8 (3); Post Office Act 1961, ss. 16 (1), 28 (1), Schedule; Post Office Act 
1969, s. 76, Sch. 4, para. 2 (2). 


689. Inviolability of mails. A packet in the post, anything contained in a 
packet in the post and a mail bag! containing a packet in the post has the same 
immunity from examination under a power conferred by or under any 
enactment?, from seizure or detention under such a power, from seizure under 
distress or in execution and from retention by virtue of a lien, as it would have if 
it were the property of the Crown?. This immunity does not apply in relation to 
a power conferred by an enactment relating to customs in its application to 
goods contained in postal packets*, or to certain other statutory powers? relating 
to postal packets?. 

The Post Office and a person engaged in its business are entitled to the same 
immunity as they would have if the Post Office were a government department 
from prosecution for possession of any thing contained in a packet in the post 
whose possession is prohibited by or under any enactment and for failure to 
comply, as respects anything so contained, with any condition or restriction 
imposed by or under any enactment with respect to its possession, carriage or 
delivery’. 


1 “Mail bag” includes any container in which articles are enclosed by the Post Office or a foreign 
administration for the purpose of its conveyance by post, and “foreign administration” means a 
postal administration other than the Post Office: Post Office Act 1969, s. 86 (1). 

I.e. whether passed before or after the Post Office Act 1969: s. 64 (1). 

Ibid., s. 64 (1). As to the immunities and privileges of the Crown, see CONSTITUTIONAL LAW, 

vol. 8, paras. 955 et seq. As to the exemption of mail bags from regulation and control by 

harbour authorities, see para. 776, post. 

4 Le. in the application of such an enactment by virtue of the Post Office Act 1953, s. 16, and 
regulations made under it (see paras. 780 et seq., post): Post Office Act 1969, s. 64 (1). For the 
meaning of “postal packet”, see para. 677, note 3, ante. 

s These are the powers conferred by the Post Office Act 1953, s. 17 (detention of postal packets 

containing contraband: see para. 785, post) and s. 26 (6) (search and seizure of postal packets by 

officers of customs and excise: see para. 771, post). 

Post Office Act 1969, s. 64 (3). 

Ibid., s. 64 (2). 
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690. Court orders for redirection on bankruptcy or on application of the 
Law Society. Where a receiving order is made against a debtor, then, on the 
application of the official receiver or trustee in bankruptcy, the court may from 
time to time order that, for such time not exceeding three months as it thinks fit, 
post letters, telegrams and other postal packets addressed to the debtor at any 
place or places mentioned in the order are to be redirected, sent or delivered by 
the Post Office or the officers acting under it to the official receiver or the trustee 
or otherwise as the court directs!. 

Where the Law Society has intervened in the practice of a solicitor pursuant 
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to its statutory powers’, then, on the application of the Law Society, the High 
Court may from time to time order that, for such time not exceeding cighteen 
months as the court thinks fit, postal packets? addressed to the solicitor or his 
firm at any place or places mentioned in the order are to be directed to the Law 
Society or any person appointed by the Law Society at any other address so 
mentioned’, 


nm 


Bankruptcy Act 1914, s. 24; Post Office Act 1969, s. 76, Sch. 4, para. 23. See BANKRUPTCY, vol, 
3, paras. 413, 492. 

I.e. under the Solicitors Act 1974, s. 35, Sch. 1: see SOLICITORS. 

For the meaning of “postal packet”, see para. 677, note 3, ante. That definition is applied by 
bdn seinm para. LON): 

4 Ibid., Sch. 1, para. ro (1). The Law Society must pay to the Post Office the same charges as 
would have been payable for the redirection of the postal packets under a scheme made under 
the Post Office Act 1969, s. 28 (sec para. 682, ante), if the addressee had applied for the 
redirection on permanently ceasing to occupy the premises to which the packets were 
addressed: Solicitors Act 1974, Sch. 1, para. to (2). 
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691. Statutory provisions as to communication by post. A number of 
enactments require or authorise documents to be served by post!. Some provide 
for service by registered post or the recorded delivery service?. Any enactment? 
passed before or in the same session as the Recorded Delivery Service Act 1962 
which requires or authorises a document or other thing to be sent* by registered 
post”, but does not, either as originally enacted or as subsequently amended, 
require or authorise it to be sent by the recorded delivery service as an 
alternative?, has effect as if it required or, as the case may be, authorised that 
thing to be sent by registered post or the recorded delivery service’. 


1 See e.g. the Companies Act 1948, ss. 437 (1), 455 (1) (see COMPANIES, vol. 7, para. 125); 
Wireless Telegraphy Act 1967, s. 4 (2) (see TELECOMMUNICATIONS); Taxes Management Act 
1970, S. 115 (2) (see INCOME TAXATION, vol. 23, para. 1698); Road Traffic Act 1972, ss. 140, 161 
(6) (see ROAD TRAFFIC); and the Consumer Credit Act 1974, s. 176 (2) (see HIRE PURCHASE AND 
CONSUMER CREDIT, vol. 22, para. 204). Where an Act passed after 1889 authorises or requires 
any document to be served by post (whether the expression “serve”, “give” or “send” or any 
other expression is used), then, unless the contrary intention appears, the service is deemed to 
be effected by properly addressing, prepaying and posting a letter containing the document 
and, unless the contrary is proved, to have been effected at the time at which the letter would 
be delivered in the ordinary course of post: Interpretation Act 1978, ss. 7, 22 (1), Sch. 2, para. 
3; and see STATUTES. As to the service of originating process in the High Court by ordinary 
first class post, see RSC Ord. ro, r. 1 (2) (a) (service of writs), r. 5 (service of originating 
summons, petitions and notices of originating motion); and as to the service of other 
documents (except documents required to be served personally) by ordinary first or second 
class post, see Ord. 65, r. 5 (1) (b). See PRACTICE AND PROCEDURE. 

2 See e.g. the Wireless Telegraphy Act 1967, s. 4 (1) (see TELECOMMUNICATIONS); the Town and 
Country Planning Act 1971, s. 283 (1) (c), (d) (see TOWN AND COUNTRY PLANNING); and the 
Road Traffic Act 1972, s. 179 (2) (c) (see ROAD TRAFFIC). Before the passing of the Recorded 
Delivery Service Act 1962 and the introduction of the recorded delivery service, the legislative 
practice was to provide for service by post, or in some cases (see note 6, infra) by registered 
post. Service by the recorded delivery service is not service by registered post: Airdrie 
Magistrates v Carr 1961 SLT (Sh Ct) 39. As to registered post, see paras. 716-718, post, and as 
to the recorded delivery service, see para. 719, post. 

3 Le. the provisions of any Act, whether public general, local or private, and of any Measure: see 
the Recorded Delivery Service Act 1962, s. 2 (1). “Local Act” includes any Act confirming a 
provisional order or scheme: s. 2 (3). The Recorded Delivery Service Act 1962 applies to any 
such provision as applied by or under any other enactment passed, or by or under any 
instrument made under any enactment passed, before or in the same session as the 
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Recorded Delivery Service Act 1962, but in the case of an instrument made after the passing of 
that Act (i.e. 3rd July 1962) subject to any conttary intention appearing in it: s. 2 (1). 

4 “Sending” a document or other thing includes serving, executing, giving or delivering it, or 
doing any similar thing: ibid., s. 2 (3). 

s References, in whatever terms and with or without mention of the post or prepayment, to 
sending any thing by registered post include references to sending it by or in a registered letter 
or packet: ibid., s. 2 (3). 

6 Ibid.. s. 2 (2) (b). For examples of such enactments, see the Law of Property Act 1925, s. 196 
(4) (see REAL PROPERTY); Landlord and Tenant Act 1927, ss. 18 (2), 23 (1); Landlord and Tenant 
Act 1954, s. 66 (4) (applying the Landlord and Tenant Act 1927, s. 23) (see LANDLORD AND 
TENANT); and the Wireless Telegraphy Act 1949, s. 19 (9) (see TELECOMMUNICATIONS). 

7 Recorded Delivery Service Act 1962, ss. 1 (1), 2 (1). Any enactment so passed which makes 
any other provision in relation to the sending of a document or other thing by registered post 
or to a thing so sent (but not in relation to a thing sent by the recorded delivery service: s. 2 (2) 
(b)) has effect as if it made the same provision in relation to the sending of that thing by the 
recorded delivery service or to a thing so sent: s. 1 (1). The Secretary of State (as to whom see 
para. 601, text and note 9, ante) may, by order made by statutory instrument, make 
consequential amendments of any local or private Act to which the Recorded Delivery Service 
Act 1962 applies: s. 1 (3); Post Office Act 1969, s. $. The power of the Secretary of State to 
make such orders is subject to annulment in pursuance of a resolution of either House of 
Parliament: Recorded Delivery Service Act 1962, s. 1 ($). Before making such an order he 
must, unless it appears to him impracticable to do so, consult with the promoter of the bill for 
the Act, or with the person appearing to him to have succeeded to the promoter’s interest: s. 1 
(4). Such an order may be varied or revoked by a subsequent order: s. 1 (s). At the date at 
which this volume states the law no such order had been made. 

The provisions of s. 1 do not authorise the sending by the recorded delivery service of 
anything which, under the Post Office Act 1953 or any scheme under the Post Office Act 1969, 
s. 28, is not allowed to be sent by that service: Recorded Delivery Service Act 1962, s. 1 (6); 
Post Office Act 1969, s. 76, Sch. 4, para. 3. As to schemes under the Post Office Act 1969, 
s. 28, see para. 682, ante. 


692. Registration and regulation of accommodation addresses. Every 
person who carries on, whether alone or in conjunction with any other business, 
the business of receiving for reward letters, telegrams or other postal packets for 
delivery or forwarding to the persons for whom they are intended must send 
notice of the fact and of the address or addresses at which the business is carried 
on to the chief officer of police for the district for registration by him!. He must 
also cause to be entered in a book kept for the purpose and open to inspection at 
all reasonable times by any police constable? the following particulars: 


(1) the name and address of every person from whom any postal packet is 
received or who has requested that postal packets received may be 
delivered or forwarded to him?; 

(2) any instructions received as to the delivery or forwarding of postal 
packets?; 

(3) specific information concerning every postal packet received3; and 

(4) the date of delivery or forwarding of every such postal packet and the 
name and address to which it is delivered? or forwarded’. 


There are restrictions and requirements to be complied with in respect of the 
delivery of a letter or forwarding any postal packet®. These provisions do not 
apply to the Post Office” nor do they render lawful anything which would 
infringe the exclusive privilege of the Post Office with respect to the conveying 
of letters and the performing of services incidental to their conveyance?0, 
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1 Official Secrets Act 1920, s. $ (1). He must from time to time notify the chief officer of police 
of any changes of address or any new address and any other information necessary to correct 
the register: s. § (1). See further CRIMINAL LAW, vol. 11, para. 911. Contravention is an offence: 
see note 8, ü 
Ibid., 
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libre, s- (SIM o). The information relates to the place from which the packet comes, the date 
on the postmark, the date of receipt, the sender’s name and address, if shown on the packet, 
and, if it is a registered packet, the date and office of registration and the registration number: 
S SAEN C). 

6 Ibid.,s. 5 (2) (d). 

SES G) KAk 

See ibid., s. $ (2), and CRIMINAL LAW, vol. 11, para. 911. Contravention or failure to comply 

with any ‘aie requirements of these Be is an oftence, as is the furnishing of false 

information or making a false entry; and each offence is punishable, on summary conviction, 
by imprisonment for a term not exceeding one month, or a fine not exceeding £25, or both: 

s. $ (4); Criminal Justice Act 1948, s. 1 (2); Criminal Law Act 1977, s. 31 (s) (6). 

y Post Office Act 1969, s. 76, Sch. 4, para. 21 (2). 

10 See the Official Secrets Act 1920, s- 5 (6); Post Office Act 1969, s- 141, Sch. 4, para. 21 (2), Sch. 
11, Part IL As to this exclusive privilege, see paras. 602, 677-681, ante. The provisions do not 
authorise the infringement for the purpose of transmitting telegrams of the exclusive privilege 
of the Post Office of running telecommunication systems: see TELECOMMUNICATIONS. 
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693. Evidence of amount of postage and other charges. The official mark 
of the Post Office or of any other postal administration on any postal packet! of 
any sum as due (whether to the Post Office or otherwise) in respect of that 
packet is sufficient proof of the liability of that packet to that sum, unless the 
contrary is shown?. In any proceedings for the recovery of postage or other 
sums due in respect of a postal packet, the production of the packet bearing a 
stamp or other indorsement of the Post Office or any other postal administration 
indicating that the packet has been refused or rejected, or is unclaimed, or cannot 
for any other reason be delivered, is sufficient proof of the fact indicated, unless 
the contrary is shown?. The person from whom the postal packet purports to 
have come is deemed to be the sender of the packet, until the contrary is 
proved*. A certificate of the Post Office? that any mark, stamp or indorsement is 
such a mark, stamp or indorsement as is mentioned above is sufficient proof of 
that fact, unless the contrary is shown‘. 

In proceedings by or against the Post Office to which the rate at which a 
charge was levied at any time, in respect of a service, by an authority outside the 
United Kingdom is material, a certificate of the Post Office that the charge was 
levied at that rate, at that time, in respect of that service, by that authority is 
conclusive evidence of the fact certified’. 


1 For the meaning of “postal packet”, see para. 677, note 3, ante. 

2 Post Office Act 1953, s. 19 (1); Post Office Act 1969, ss. 76, 141, Sch. 4, para. 2 (7), Sch. 11, 

Barchi 

Post Office Act 1953, s. 19 (2); Post Office Act 1969, Sch. 4, para. 2 (7). 

4 Post Office Act 1953, s. 19 (4). 

As to proof of documents purporting to be signed or executed by the Secretary of the Post 

Office or a person authorised by the Post Office in that behalf, see para. 613, ante. 

6 Post Office Act 1953, s. 19 (3); Post Office Act 1969, Sch. 4, para. 2 (7). 

7 Ibid., ss. 69 (3), 86 (1); Postal Services (Channel Islands Consequential Provisions) Order 1969, 
S.L 1969 No. 1368, art. 6; Postal Services (Isle of Man Consequential Provisions) Order 1973, 
S.L 1973 No. 960, art. 7. See para. 607, text and note 4, ante. 
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(iii) The Inland Post 
A. GENERAL CONDITIONS 


694. Application of the inland post scheme. The scheme relating to the 
inland post! determines the charges, terms and conditions applicable to: 


(1) the posting in the British postal area? of postal packets? addressed to places 
in that area, the Channel Islands, the Isle of Man or the Republic of 
Ireland*; 

(2) the treatment, conveyance and delivery under the authority of the Post 
Office of postal packets so addressed which have been posted in that area’; 
and 

(3) the treatment, conveyance and delivery under such authority of postal 
packets addressed to places in that area which have been posted in the 
Channel Islands, the Isle of Man or the Republic of Ireland and 
transmitted to that area®. 


Le. the Post Office Inland Post Scheme 1979 (set out in the Supplement to the London Gazette, 
31st May 1979) (amended by the Post Office Inland Post Amendment (No. 1) Scheme 1979 
(London Gazette, 13th August 1979), the Post Office Inland Post Amendment (No. 2) Scheme 
1980 (Second Supplement to the London Gazette, 31st January 1980); and the Post Office 
Inland Post Amendment (No. 3) Scheme 1980 (London Gazette, 25th July 1980)), made under 
the Post Office Act 1969, s. 28 (see para. 682, ante). 

“British postal area” means the United Kingdom: Post Office Inland Post Scheme 1979, para. 3 
(x). 

“Postal packet? means and includes every packet or article transmissible by post, except a 
telegram: ibid., para. 3 (1). 

Ibid., para. 4 (a). 

Ibid., para. 4 (b), para. 4 proviso (2). 

Ibid., para. 4 (c), para. 4 proviso (2). The scheme does not apply in relation to any postal 
packet addressed to a ship of the Royal Navy (including a packet so addressed to a ship at a 
port in the British postal area, or “c/o GPO London”) if it has to be sent to a place outside that 
area in order that it may be delivered to that ship: para. 4 proviso (1). Such a packet is 
transmissible under the Post Office Overseas Letter Post Scheme 1977 if it is a postal packet as 
defined by para. 3 (1) (see para. 727, note 3, post), or under the Post Office Overseas Parcel 
Post Scheme 1977 if it is a parcel as defined by para. 3 (1) (see para. 727, note 4, post). As to 
those schemes and their application, see para. 727, post. 
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695. Packets which may not be sent by post. There may not be posted or 
(subject to the powers of the Post Office with respect to such packets!) conveyed 
or delivered by post any packet which it is an offence to send by post? or any 
postal packet? which: 


(1) contains any imitation of a bank note* or, except as the Post Office may 
permit, any living creature”; 

(2) contains or bears any fictitious stamp (other than a fictitious stamp made 
with, and in accordance with the conditions of, Post Office approval), or 
any counterfeit impression of a postal franking machine, or counterfeit of 
any other impression authorised to be used to denote payment of postage 
or fees®; 

(3) bears, except with due authority, any words, letters or marks which 
signify, or may reasonably lead the recipient to believe, that the packet is 
sent on Her Majesty’s service’; 
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(4) 1s of such size, form, substance or colour, or so made up, as to be likely, in 
the opinion of the Post Office, to embarrass the officers of the Post Office® 
in dealing with the packet?; 

(s) has anything written, printed or otherwise impressed upon or attached to 
it, or showing through its cover, which either (a) by tending to prevent 
easy and quick reading of the address, (b) by its proximity to the stamp or 
impression denoting payment of postage, or (c) in any other way, is 
likely, in itself, or in the manner in which it is so written, printed, 
impressed or attached, in the opinion of the Post Office to embarrass the 
officers of the Post Office in dealing with the packet!0; 

(6) bears any stamp or impression purporting to denote payment of postage 
or fees which has been previously used to denote payment of postage or 
fees on another postal packet!?. 


1 For details of such powers, see para. 688, ante. 

2 Post Office Inland Post Scheme 1979, para. 8 (1), which refers to any postal packet (as defined 
by the Post Office Act 1953, s. 87 (1): see para. 677, note 3, ante), of a description referred to in 
s. 11 (1) (a), (b) or (c), i.e. one containing certain articles or bearing words, marks or designs 
which are grossly offensive, indecent or obscene: see para. 687, ante. As to the scheme, see para. 
694, note I, ante. 

3 For the meaning of “postal packet”, see para. 694, note 3, ante. 

4 Le. a bank note within the meaning of the Criminal Justice Act 1925, s. 38, which incorporates 
the definition in the Forgery Act 1913, s. 18 (1): see CRIMINAL LAW, vol. 11, para. 1337, note 2. 

§ Post Office Inland Post Scheme 1979, para. 8 (2) (a). 

6 Ibid., para. 8 (2) (b). 

7 Ibid., para. 8 (2) (c). 

8 “Officer of the Post Office” means a person engaged in the business of the Post Office: ibid., 
para. 3 (1). 

9 Ibid., para. 8 (2) (d). 

10 Ibid., para. 8 (2) (e). 

11 Ibid., para. 8 (2) (f). 


696. Limits of size and weight. Except as the Post Office may generally or in 
any particular case allow, no packet is transmissible by post as a postal packet! of 
a particular description to which a rate of postage applies if its size or its weight 
exceeds the limit of size or the limit of weight, if any, applicable to packets of 
that description?. 


t For the meaning of “postal packet”, see para. 694, note 3, ante. 

2 Post Office Inland Post Scheme 1979, para. 11. As to the scheme, see para. 694, note 1, ante. 
For descriptions of postal packets and limits of size and weight, see Sch. 1. As to the treatment 
of a packet which appears to have been posted as a packet of a particular description, but does 
not comply with conditions applicable to packets of that description, see para. 705, post. 


697. Packets containing others for different persons. A postal packet! 
consisting of or containing two or more postal packets addressed to different 
persons who are at different addresses may not be posted?; and if such a packet is 
found in the post, each packet it contains may be forwarded to its addressee, 
separately charged with postage not exceeding the appropriate amount’. 


1 For the meaning of “postal packet”, see para. 694, note 3, ante. 
2 Post Office Inland Post Scheme 1979, para. 9 (1). As to the scheme, see para. 694, note I, ante. 
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3 Ibid., para. 9 (2). The appropriate amount is the amount chargeable under para. 13 (1) (a) (see 
para. 703, post): para. 9 (2). The charge is payable by the addressee or, if the packet is refused 
or cannot be delivered, by the sender: para. 9 (2). 


698. Packing. Every postal packet! must be made up and secured in such a 
manner as, in the opinion of the Post Office, is calculated (1) to prevent injury to 
other postal packets, to any receptacle used for its conveyance, or to an officer of 
the Post Office or to any other person who may deal with it?; and (2) in the case 
of a parcel3, to preserve its contents from loss or damage and prevent tampering 
with its contents’. 


For the meaning of “postal packet”, see para. 694, note 3, ante. 

Post Office Inland Post Scheme 1979, para. 10. As to the scheme, see para. 694, note I, ante. 
‘Parcel’? means a postal packet which is posted as a parcel by being handed in at a counter at a 
post office or, where the Post Office permits, to an authorised officer of the Post Office 
(defined in para. 695, note 8, antc) elsewhere: ibid., paras. 3 (1), 23 (1). 

4 Ibid., para. 23 (2). For particular requirements as to the strength of the outer cover and packing 
of the contents of postal packets, including parcels, compliance with which is a condition of 
payment of voluntary compensation, see para. 721, note 6, post. 
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699. Rates of postage. Postage is charged and payable on a postal packet! 
according to the description of the packet at the rate determined by reference to 
a scale?. In some cases the rate of postage is such as the Post Office may fix, 
within a limit specified in the scale”. 


1 For the meaning of “postal packet”, see para. 694, note 3, ante. 

2 Post Office Inland Post Scheme 1979, para. 5 (1), Sch. 1; Post Office Inland Post Amendment 
(No. 1) Scheme 1979, para. y; Post Ottice Inland Post Amendment (No. 2) Scheme 1980, para. 
10. As to the schemes, sce para. 694, note 1, ante. The scale of rates does not apply to bulk 
postings pursuant to arrangements made with the senders (see para. 712, post) or to 
unaddressed packets for general delivery within an area (see para. 712, post): Post Office Inland 
Post Scheme 1979, para. 5 (1). 

3 See e.g. ibid., Sch. 1, item 1 (b). The Post Office must publish from time to time in the 
London, Edinburgh and Beltast Gazettes, or in such other manner as it may determine, the 
rates of postage so fixed: para. 5 (2). 


700. Exemption of election addresses and petitions and addresses to Her 
Majesty or to Parliament. Subject to regulations of the Post Office, a duly 
nominated candidate at a parliamentary or European Assembly election is 
entitled to send free of postage certain election communications to electors and 
persons entered in the list of proxies!. Petitions and addresses forwarded to Her 
Majesty by post are exempt from postage chargeable by the Post Office?; and 
petitions and addresses to Her Majesty, and petitions addressed to either House 
of Parliament, sent by post to a member of either House of Parliament are 
exempt from postage so chargeable, provided that they do not exceed 32 ounces 
in weight and are sent without covers or in covers open at the sides?. 


1 Sce the Representation of the People Act 1949, s. 79 (1)-(3); Post Office Act 1969, s. 76, Sch. 
4, para. 47 (1); European Assembly Elections Regulations 1979, S.I. 1979 No. 338, reg. 3 (1), 
Sch. 1. The privilege may be exercised by a candidate before nomination on his giving such 
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security as may be required by the Post Office: Representation of the People Act 1949, s. 79 
(3). As to the tunctions of the Post Office relating to parliamentary clections, see para. 675, 
ante, and as to the remuneration of the Post Office for services rendered without charge, sec 
para. 675, note 1, ante. 

2 Post Otfice Act wee s. 84 (1) (a). 

3 Ibid., s. 84 (1) (b). 


701. Remission of postage. The Post Office may remit in whole or in part 
any postage or other sums chargeable in such cases or classes of case as it may 
determine!. 


1 Post Office Inland Post Scheme 1979, para. 56. As to the scheme, see para. 694, note 1, ante. 


702. Payment of postage and fees. The postage and fees payable on every 
postal packet! and the fees payable in respect of postal facilities must be prepaid?, 
except for a business reply packet, a postage forward parcel or a freepost packet3, 
or where the Post Office has granted credit facilities to the sender*, or where the 
Post Office otherwise directs>. Payment may be denoted: 


(1) by adhesive postage stamps (of decimal denominations of money) bearing 
the effigy of Her Majesty Queen Elizabeth I6; 

(2) by postage stamps (of such denominations) embossed, impressed or 

printed on envelopes, covers, wrappers, cards or letter forms authorised 

by the Post Office or on other forms so authorised, including such stamps 

which have been cut out or detached from them”; 

by impressions made by postal franking machines®, printing presses or 

other printing or stamping devices operated under the direction or with 

the authority of the Post Office’; or 

(4) in such other manner as the Post Office may permit!0, 


—- 
(oS) 
— 


A stamp or impression denoting payment must be affixed, embossed or 
impressed in such position as the Post Office considers appropriate!!. No stamp 
or impression may be used which is imperfect, mutilated or defaced, or across 
which anything has been written, printed or impressed; but a stamp is not 
invalidated by reason only that it is perforated with initials if the holes are no 
larger than those of the dividing perforations in a sheet of stamps!?. 


For the meaning of “postal packet”, see para. 694, note 3, ante. 

Post Office Inland Post Scheme 1979, para. 12 (1). As to the scheme, see para. 694, note I, ante. 
For the meaning of “business reply packet”, “postage forward parcel” and “‘freepost packet”, 
sec para. 713, post. 

4 Post Office Inland Post Scheme 1979, para. 12 (2). 

Spare 12 (1): 

6 Ibid., para. 12 (3) (a). 

Moral joe 1 EE 

8 The use of a postal franking machine must be authorised by the Post Office (ibid., para. 12 (6)) 
either by licence or by an authority in accordance with Sch. 2 (para. 12 (6)). Where payment is 
denoted by a franking machine, or by impression made by any other authorised device, special 
conditions and restrictions as to posting apply: see para. 12 (5). “Postal franking machine” 
means an approved type of franking machine designed to stamp impressions denoting the 
payment of postage and other fees by means of a franking die and date stamp, and includes any 
meter used in or in connection with the machine and any dies used in it: para. 3 (1). 
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Sy Mbñal., pari 2 (60) (©). 

HO) Moral. para na (5) (be E 
11 Ibid., para. 12 (7). 

12 Ibid., para. 12 (8). 


703. Unpaid or underpaid postage. Where the postage or other charge 
required to be prepaid has not been or has been insufficiently prepaid by the 
sender, an amount equal to twice the amount of the unpaid postage or of the 
deficiency of postage, as the case may be, is payable by the addressee on 
delivery!. In the case of a charge other than postage, the amount so payable is 
the amount of the charge or of the deficiency?. If the packet is refused or cannot 
be delivered, the sender is liable to pay the amount which would otherwise have 
been payable by the addressee?. 


1 Post Office Inland Post Scheme 1979, para. 13 (1) (a). As to the scheme, sec para. 694, note 1, 
ante. There are special rules for late posted registered postal packets and recorded delivery 
packets: see para. 6 (3) (a). If the addressee rejects the packet after making payment, the Post 
Office, on his application, may charge the sender the amount paid together with the additional 
postage and any other charges for returning the packet to him; and on payment by the sender, 
the addressee is entitled to a refund: para. 13 (2). As to unpaid or underpaid postage on postal 
packets, other than parcels, transmitted between the United Kingdom and the Channel Islands, 
the Isle of Man or the Republic of Ireland, see para. 69. 

2 Ibid., para. 13 (1) (b). 

3 lbid para. 13 (1). 


704. Limitation of postage recoverable in respect of parliamentary 
proceedings where postage not prepaid. Where the postage chargeable by 
the Post Office on a packet consisting of parliamentary proceedings has not been 
prepaid or has been insufficiently prepaid, the Post Office may not recover 
(whether from the sender or the addressee) more than the amount of the postage 
prepayable, or of the deficiency!. 


1 Post Office Act 1969, s. 84 (2). 


705. ‘Treatment of irregular packets. If a postal packet! found in the post 
appears to have been intended for transmission as a packet of a particular 
description but does not comply, or the manner of its posting did not comply, 
with the conditions applicable to packets of that description, the Post Office 
may, as it thinks fit, treat it as if it had been posted as a packet of that description 
or as a packet of such other description as it considers appropriate?. 


1 For the meaning of “postal packet”, see para. 694, note 3, ante. This docs not apply to a packet 
to which the compulsory registration provisions of the Post Office Inland Post Scheme 1979, 
para. 40 (1) or (2) (see para. 718, post), apply: para. 15 (1). As to the scheme, see para. 694, note 
I, ante. 

2 Ibid., para. 15 (1). If a packet is so treated as a parcel and the amount of postage prepaid is less 
than the amount which would have been payable if it had been posted as a parcel, the 
deficiency of postage and an additional sum is payable by the addressee on delivery or, if the 
packet is refused or cannot be delivered, by the sender: para. 15 (2). 
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706. Undeliverable packets other than parcels. Where a postal pan 
(other than a parcel’, or a second class letter? posted as part of a rebate posting’, 
a current registered newspaper? or an clection communication?) cannot for any 
reason be delivered, the packet must be returned to the sender unopened if his 
name and address appear legibly on the outside’; otherwise, the packet must be 
opened by a duly authorised officer of the Post Office® and, unless it contains 
only commercial advertising matter, newspapers or magazines, returned to the 
sender if his name and address can be ascertained?. Where a second class letter 
posted as part of a rebate posting or a current registered newspaper cannot be 
delivered, it must be returned to the sender only if his name and address appear 
legibly on the outside of the packct!% Where a packet is not required to be 
returned to the sender, or the sender refuses or fails to pay any outstanding 


charges, it may be dealt with or disposed of in such manner as the Post Office 
thik aie 


For the meaning of “postal packet”, see para. 694, note 3, ante. 

For the meaning of parcel”, see para. 698, note 3, ante. 

For the meaning of “second class letter””, see para. 710, post. 

As to rebate postings, see para. 712, post. 

For the meaning of “current registered newspaper”, sce para. 709, note Y, post. 

Le. an election communication posted pursuant to the Representation of the People Act 1949, 
S. 79: see para. 700, ante. 

7 Post Office Inland Post Scheme 1979, para. 16 (1) (a). As to the scheme, see para. 694, note 1, 

ante. 

8 For the meaning of “officer of the Post Office”, see para. 695, note 8, ante. 

9 Post Office Inland Post Scheme 1979, para. 16 (1) (b). 
10 Ibid. para. 16 (2). 
mi Ses eL. paras 16 (1) (c); (2); (3). 
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707. Return of undeliverable parcels. A parcel! which for any reason cannot 
be delivered, or which, being addressed to a place outside the limits of the postal 
delivery area of any town or district or to a ship in a United Kingdom port, is 
not called for or delivered within such time as the Post Office considers 
reasonable, must be returned to the sender if his name and address can be 
ascertained from the parcel, and the parcel may be opened and examined if 
necessary”. If the senders name and address cannot be ascertained, the parcel 
must be retained for a period of three months beginning with the day when it 
was opened to await a claim from the sender or addressee’. The Post Office may 
require proof to its satisfaction that the claimant is entitled to receive it as, or as 
the agent of, the sender or addressee*. If no claim is made within that period by 
a person who appears to the Post Office to be entitled to receive the parcel, or 
the claimant refuses or fails to pay any customs duty or charges on the parcel, 
the parcel may be dealt with or disposed of in such manner as the Post Office 
thinks fit?. Any parcel which becomes or is likely to become offensive or 
injurious to any person or to other parcels, or to become valueless before it can 
be delivered or returned, may likewise be dealt with or disposed of®. 


1 For the meaning of “parcel”, see para. 698, note 3, ante. 

2 Post Office Inland Post Scheme 1979, para. 17 (1), (2). As to the scheme, see para. 694, note 1, 
ante. Where a parcel cannot be delivered for want of a true direction, the sender may correct 
the address, or the sender or addressee may request retransmission to the same addressee or to a 
substituted addressee; additional postage is chargeable in some cases: see para. 17 (4), (5). 
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3 Ibid., para. 17 (3). 
4 Ibid., para. 17 ( 
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See ibid., para. 17 (9). 


708. Packets addressed to deceased persons. Where the Post Office is 
satisfied that the addressee of postal packets! is dead, it may, at its discretion, (1) 
deliver or redirect them on the written application of any of the executors 
named in his will or of any person appearing to the Post Office to be entitled to 
take out letters of administration to his estate? or to be conducting his affairs?; or 
(2) retain the packets for such period as it thinks fit to await production of 
probate or letters of administration and the written application of one or more 
of the executors or administrators*; or (3) treat the packets as undeliverable. 
Charges are payable for redirection of the packets®. 


= 


For the meaning of “postal packet”, see para. 694, note 3, ante. 

Post Office Inland Post Scheme 1979, para. 18 (1) (a). As to the scheme, see para. 694, note I, 

ante. i 

Ibid., para. 18 (1) 

Ibid., para. 18 (1) 
1) 
I 
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Ibid., para. 18 ( 


6 See ibid., para. 18 (2), Sch. 3, item 10A. 
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709. Registration of newspapers. The proprietor or printer of a publication 
which is printed and published in the United Kingdom, the Channel Islands, the 
Isle of Man, the Commonwealth, a British Protected State or the Republic of 
Ireland may register the publication in a register of newspapers kept by the Post 
Office!. Among the conditions of registration are: (1) that not less than one-third 
of the publication must consist of political or other news or of articles relating to 
such news or to other current topics’; (2) that it must be published in numbers at 
intervals of not more than seven days?; and (3) that the full title and date of 
publication must be printed prominently on the first page, the whole or part of 
the title and the date of publication must be printed on every detached sheet, and 
the words “Registered as a newspaper at the Post Office” must be printed on it’. 
Any registration must be for a period of twelve months commencing on such 
date in each year as the Post Office may direct, and a registration fee is payable?. 
A publication for the time being on the register is a registered newspaper for 
the purposes of Post Office schemes® and is a newspaper for the purposes of any 
arrangement with the government or postal administration of any other country 
which secures advantages for newspapers sent by post”. Subject to certain 
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conditions® a current registered newspaper? may be posted in the inland post at a 
specialrare”. 


1 See the Post Office Inland Post Scheme 1979, para. 21 (1), (6) (substituted by the Post Office 
Inland Post Amendment (No. 3) Scheme 1980). As to the scheme, sce para. 694, note 1, ante. 
Ibid., para. 21 (6) (a) (as substituted: see note 1, supra). A publication which was stamped as a 
newspaper before 15th June 1855 need not comply with this condition: para. 21 (7). 

Ibid., para. 21 (6) (d) (as substituted: see note 1, supra). 

Ibid., para. 21 (6) (c) (as substituted: see note 1, supra). 

Seba paraa (2): 

6 Le. any scheme made under the Post Office Act 1969: see s. 28, and para. 682, ante. 
“Registered newspaper” means a publication which is a registered newspaper by virtue of the 
Post Oftice Inland Post Scheme 1979, para. 21 (4): para. 3 (1). 

7 Ibid., para. 21 (4). 

8 See ibid., para. 22. 

y “Current registered newspaper” means a complete published copy of a current issue of a 
registered newspaper in course of distribution (with or without a complete copy of a 
supplement published with it), or a packet of two or more of them: ibid., para. 3 (1). For the 
meaning of “supplement”, see para. 21 (8) (as substituted: sec note 1, supra). 

10 Ibid., para. s, Sch. 1, item 2 (amended by the Post Office Inland Post Amendment (No. 2) 
Scheme 1980, para. 10). 
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710. First and second class letters. “First class letter”? means a letter! on which 
there is denoted prepayment of postage at the rate appropriate for its 
transmission as a first class letter, or a letter posted as a business reply packet? or 
pursuant to an arrangement for credit facilities or an arrangement for bulk 
posting? which is distinguished or marked in such manner as the Post Office 
may direct to indicate that it is intended to be transmitted as a first class letter?. 
Any letter which is not a first class letter is a “second class letter’’4 and, as such, 
may be withheld from dispatch or delivery until any subsequent dispatch or 
delivery. 


1 “Letter” means any postal packet (defined in para. 694; note 3, ante), except a packet consisting 
of articles for the blind (defined in para. 711, post), a current registered newspaper (defined in 
para. 709, note 9, ante), a parcel (defined in para. 6y8, note 3, ante), an unaddressed packet 
(defined in para. 712, note 1, post), or a petition or address of a kind referred to in the Post 
Office Act 1969, s. 84 (1) (see para. 700, ante): Post Office Inland Post Scheme 1979, para. 3 (1). 
As to the scheme, see para. 694, note 1, ante. 

For the meaning of “business reply packet”, see para. 713, post. 

As to bulk posting, see para. 712, post. 

Post Office Inland Post Scheme 1979, para. 3 (1). 

Ibid., para. 20. 
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711. Articles for the blind. “Articles for the blind” means books and papers 
(including letters to or from blind persons) impressed or otherwise prepared for 
the use of the blind!, paper posted for the purpose of its being so impressed or 
prepared?, and certain articles specially adapted for the use of the blind?. Subject 
to conditions‘, articles for the blind may be sent free of postage”, but, in the case 
of certain articles, between blind persons and certain institutions only?. 


1 Post Office Inland Post Scheme 1979, para. 24 (1) (i). As to the scheme, see para. 694, note J, 
ante. 


2 Mal. para. 241. (00) (Ga) 
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See ibid., para. 24 (1) (iil)—(xvi). rare 

4 See ibid., para. 24 (2). Thus e.g. the postal packet must be marked ‘Articles for the blind” and 
bear the sender’s name and address. 

Sibila, para. 5 (1), SCU emis: l l 

6 See ibid., para. 24 (2) (£). This restriction does not apply, inter alia, to the articles specified in 

the text to notes I, 2, supra. 
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712. Special services. There are certain special postal services, each subject to 
particular conditions. Some of them are available only at such times, during such 
periods and at such post offices as the Post Office may from time to time 
consider expedient. 

Unaddressed packets! may be sent by arrangement in a consignment for 
general delivery within an area in respect of which the unaddressed packet 
delivery service is available?. 

A Royal Mail Special Delivery packet? must bear the words “Royal Mail 
Special Delivery” or such other words or marks as the Post Office may require 
and the name and address of the sender must be shown on the reverse of the 
cover of the packet*. The sender must attach to the packet such label as the Post 
Office may prescribe”. 

The express packet® service provides delivery by special messenger of a packet 
marked “Express” throughout the whole or some part of its course in the post’; 
and either the sender or addressee may require the messenger who delivers the 
packet to accept an express packet by way of reply or further service®. An 
express packet must be handed in at an express delivery office?” or, where the 
Post Office permits, to an officer of the Post Office!” authorised to receive it, if it 
is to be conveyed by special messenger throughout its course!!. 

Rebate postings of consignments of not less than 4,251 similar second class 
letters!? all sent by the same sender may be accepted’? subject to conditions as to 
the sorting of letters by the sender into separate groups, each group containing 
letters addressed to places in the same county, city, town, postal or other district 
or area!*, the sender being allowed a refund of a part of the aggregate amount of 
the postage’. Bulk postings of unregistered packets may be accepted by 
arrangement at such rates of postage as the Post Office may fix!®. 


1 “Unaddressed packet” means a postal packet (defined in para. 694, note 3, ante) (whether 
enclosed in a cover or not) which is not addressed, or intended for delivery, to any 
specified addressee or address, and forms part of a consignment for general delivery within a 
particular arca: Post Office Inland Post Scheme 1979, para. 3 (1). As to the scheme, see para. 
694, note I, ante. 

2 Ibid., para. 25 (1). For the conditions, see para. 25 (2)—(13). 

“Royal Mail Special Delivery packet” means a first class letter (defined in para. 710, ante) on 

which an additional fee is paid where the sender requests delivery on the next working day 

after the day on which it is posted, or delivery the same day where such facility is provided: 

ibid., para. 3 (1) (added by the Post Office Inland Post Amendment (No. 3) Scheme 1980). 

4 Ibid., para. 26 (1) (substituted by the Post Office Inland Post Amendment (No. 3) Scheme 
1980). 

5 Ibid., para. 26 (1) (as substituted: see note 4, supra). For conditions of postage, see para. 26 

(2)-(8). The service is not available between the United Kingdom and the Channel Islands or 

the Isle of Man or the Republic of Ireland: para. 58 (amended by the Post Office Inland Post 

Amendment (No. 3) Scheme 1980). 

“Express packet” means a postal packet conveyed or to be conveyed by special messenger in 

the manner specified in ibid., Sch. 4, col. 1: para. 3 (1) (as amended: see note 5, supra). 

See ibid., para. 28 (2) (as amended: see note s, supra), (3). For the rates, see para. 28 (1), Sch. 4; 

Post Office Inland Post Amendment (No. 1) Scheme 1979. There is no complete messenger 
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service between the United Kingdom and the Channel Islands, the Isle of Man or the Republic 
of Ireland: Post Office Inland Post Scheme 1979, para. $8. 

Ibid., para. 28 (4). 

“Express delivery office” means any post office authorised by the Post Office to receive postal 
packets for conveyance and delivery by special messenger: ibid., para. 3 (1). 

10 For the meaning of “officer of the Post Office”, see para. 695, note 8, ante. 

11 Post Office Inland Post Scheme 1979, para. 28 (3). For other conditions, see para. 28 (5), (6). 

12 For the meaning of “second class letter”, see para. 710, ante. 

13 See the Post Office Inland Post Scheme 1979, para. 35 (1), (2). 

14 Ibid., para. 35 (5) (b). For other conditions, see para. 35 (3)—(s), (9). 

15 See ibid., para. 35 (6)—(8). 

16 See ibid., para. 36 (1) (as amended: see note s, supra). For conditions, see para. 36 (2)—(s). 
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713. Business reply packets, postage forward parcels and freepost 
packets. “Business reply packet” means a letter! which, by authority of the Post 
Office, may be posted without prepayment of postage by the sender to an 
address of, or of the agent of, a person who has made provision to the 
satisfaction of the Post Office for the payment of the postage on all such letters 
received at that address?. “Postage forward parcel’ means a parcel? which, by 
authority of the Post Office, may be posted without prepayment of postage by 
the sender to an address of, or of the agent of, a person who has made the like 
provision with respect to payment of the postage’. 

“Freepost packet” means a letter, not being a business reply packet, which, by 
authority of the Post Office, may be posted without prepayment of postage for 
transmission as a second class letter?, and is addressed in special terms authorised 
by the Post Office incorporating the word “FREEPOST” and such distinguishing 
characters as the Post Office may allocate, to, or to the agent of, a person who 
has made the like provision with respect to the payment of the postage?. The 
distinguishing feature of a freepost packet is that no specially printed envelopes, 
cards or labels are required. 

In all these cases, the authority of the Post Office for the posting of such letters 
or parcels without prepayment of postage by the sender is granted to the 
addressee or his principal by a business reply licence, postage forward parcel 
licence or freepost licence, as the case may be, which requircs the licensee to 
make from time to time deposits or other payments in advance of postage’. Any 
such licence may authorise more than one address to which letters or parcels, as 
the case may be, may be sent without prepayment of postage by the senders?. 
An annual licence fee is payable for each authorised address’. A business reply 
licence or postage forward parcel licence authorises the provision by the licensee 
and use by the senders of the necessary envelopes, cards, folders or labels for 
letters, and wrappers, containers or labels for parcels, on which the address and 
special distinguishing characters allocated by the Post Office are printed!°. There 
are certain territorial limitations on these services!?. 


1 For the meaning of “letter”, see para. 710, note 1, ante. 

2 Post Office Inland Post Scheme 1979, para. 3 (1). The business reply packet must consist of or 
be enclosed in, or have affixed to it, an authorised card, folder, letter card, envelope or label 
(provided by the person who has made provision for the payment of postage) on which are 
printed the address and special distinguishing characters allocated for the purpose by the Post 
Office: para. 3 (1), and see the text to note 10, infra. As to the scheme, see para. 694, note t, 
ante. 

3 For the meaning of “parcel”, see para. 698, note 3, ante. 
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4 Post Office Inland Post Scheme 1979, para. 3 (1). It must be enclosed in an authorised wrapper 
or container, or have affixed to it an authorised label, provided by that person, on which are 
printed the address and special distinguishing characters allocated for the purpose by the Post 
Office: para. 3 (1); and see the text to note 10, infra. 

For the meaning of “second class letter”, see para. 710, ante. 

Post Office Inland Post Scheme 1979, para. 3 (1). 

7 See ibid., paras. 30 (1)-(3), (5), 31 (1)-(3), (8). The licensee is liable to pay the postage on all 
packets or parcels so posted and received: see paras. 30 (7), 31 (7). For the postage rates, see 
pata. 5 (1), Sch. 1, Items 57. 

8 Ibid., paras. 30 (4), 31 (1). 

9 See ibid., paras. 30 (8), (9), 31 (9), (11). 

10 Ibid., para. 30 (1), (2). The envelopes etc. must meet prescribed specifications and correspond 
with approved specimens: see para. 30 (6) (b). 

11 Packets may not be transmitted (1) between the United Kingdom and the Republic of Ireland 
as business reply packets (ibid., para. 59); (2) between the United Kingdom and the Isle of Man 
as postage forward parcels or freepost packets (para. 60); or (3) between the United Kingdom 
and the Channel Islands as postage forward parcels (para. 62). As to business reply packets to 
and from the Isle of Man, see para. 63, and as to business reply packets and freepost packets to 
and from the Channel Islands, see para. 62. 
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714. Cash on delivery packets. “Cash on delivery packet” means a registered 
letter!, a registered newspaper? or a parcel? with respect to which the sender has 
requested the Post Office to collect, or secure the collection of, a sum of money 
(called a “trade charge”) on his behalf from the addressee as a condition of 
delivery*. In addition to the appropriate postage and other charges?, a special fee 
is payable by the sender®. No trade charge exceeding £100 may be collected”. 
On receiving the trade charge, the Post Office remits it to the sender or a person 
nominated by him by means of a trade charge money order (crossed “not 
negotiable”), or by such other means as it thinks fit?. There are territorial limits 
torte service’: 


1 As to registered letters, see para. 716, post. 
2 For the meaning of “registered newspaper”, see para. 709, note 6, ante. 
3 For the meaning of “parcel”, see para. 698, note 3, ante. 
4 Post Office Inland Post Scheme 1979, para. 3 (1). As to the scheme, see para. 694, note 1, ante. 
s$ A cash on delivery packet, other than a parcel, must be registered: ibid., para. 48 (2). 
6 See ibid., para. 48 (1), (5). 
7 Ibid., para. 48 (3). 
8 Ibid., para. $1 (1). 
9 Ibid., para. so. As to the payment of trade charge money orders to bankers, see para. $2, and as 
to the payment of out-of-date money orders, see para. 53. 
10 The cash on delivery service is not available between the United Kingdom and the Republic of 
Ireland (ibid., para. 59), but the service is available between the United Kingdom and the 
Channel Islands or the Isle of Man (see para. 68). 


715. Postal facilities. The Post Office provides a number of postal facilities, 
including the collection of packets by the Post Office from private posting 
boxes!; the provision at delivery offices of private boxes in which packets await 
collection by the addressee?; the posting or delivery of packets in the owner’s 
private bag’; the selectapost service by which postal packets* addressed to the 
same address which are intended for different points of destination at that address 
(as indicated he address by codes, box numbers or descriptions) are separated, 
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with or without delivery by the postman to more than one such point®; and the 
redirection of packets by the Post Office on the application of the addressee from 
the original address to another address of the same addressceó. A postal packet 
delivered at the original address may be redirected to the same addressee at any 
other address in the United Kingdom, the Channel Islands, the Isle of Man or 
the Republic of Ireland”. A poste restante service is provided for the convenience 
of travellers®. All such postal facilities may be provided by the Post Office at 
such times, during such periods, at such post offices, in such circumstances and 
on such conditions as the Post Office may from time to time consider 
expedient?. 


1 See the Post Office Inland Post Scheme 1979, para. 27 (1), Sch. 3, item 7. As to the scheme, see 

para. 694, note 1, ante. 

See ibid., Sch. 3, item 8. 

See ibid., Sch. 3, item 9. 

For the meaning of “postal packet”, see para. 694, note 3, ante. 

See the Post Ottice Inland Post Scheme 1979, Sch. 3, item 16. 

See ibid., Sch. 3, item ro. 

Ibid., para. 32 (1). This facility does not apply to a business reply packet, a postage forward 

parcel or a freepost packet (all defined in para. 713, ante): para. 32 (1). There is no additional 

charge or postage for redirection of a packet (other than a parcel (defined in para. 698, note 3, 

ante)) on the day of delivery at the original address, or on the next day (Sundays, Christmas 

Day, New Year’s Day, Good Friday and public holidays being disregarded), provided that the 

packet has not been opened or altered and the name of the addressee as originally written has 

not been obscured: para. 32 (2). For other packets the original postage must be paid again, 

together with a special fee in the case of a registered postal packet or recorded delivery packet: 

para. 32 (3); Post Office Inland Post Amendment (No. 1) Scheme 1979, para. 3; Post Office 

Inland Post Amendment (No. 2) Scheme 1980, para. 5. 

$ See the Post Office Inland Post Scheme 1979, pata. 34 (a). The address on packets using the 
service must bear the addressee’s actual name, including surname (para. 34 (c)); it must be 
marked “To be called for” or “Poste Restante” (para. 34 (b)), and may bear an address for 
return in case of non-delivery (para. 34 (g)). Proof of the addressee’s identity may be required: 
para. 34 (d). In general the packet will not be retained at the post office for more than fourteen 
days: para. 34 (e). 

9 Ibid., para. 27 (2). 
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C. REGISTERED POST AND THE RECORDED DELIVERY SERVICE 


716. Registration of inland packets. Any postal packet!, other than a second 
class letter? or a parcel’, may be registered?. In addition to the postage, a 
minimum registration fee or, if the sender so elects, a higher registration fee is 
charged®. The maximum amount of compensation payable for loss of or damage 
to the packet depends upon the fee paid®. On the delivery of a registered postal 
packet the recipient must give a written receipt for it in the prescribed form’. 


1 For the meaning of “postal packet”, see para. 694, note 3, ante. 

2 For the meaning of “second class letter”, see para. 710, ante. 

3 For the meaning of “parcel”, see para. 698, note 3, ante. Parcels (in the ordinary sense of the 
word) within the limits of size applicable to first class letters may be posted as such and 
registered. 
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4 Post Office Inland Post Scheme 1979, para. 37 (1). As to the scheme, see para. 694, note 1, ante. 

Ibid., para. 37 (2); Post Office Inland Post Amendment (No. 1) Scheme 1979, para. 4. For the 

fees, see the Post Office Inland Post Scheme 1979, Sch. s, Part I; Post Office Inland Post 

Amendment (No. 2) Scheme 1980, para. II. 

Post Office Inland Post Scheme 1979, para. 41 (1). For the compensation, see Soa, 5, Paige je 

Post Office Inland Post Amendment (No. 2) Scheme 1980, para. 11; and para. 717, post. 

7 Post Office Inland Post Scheme 1979, para. 39. If a receipt is not obtained, the packet may 
nevertheless be delivered, or it may be withheld and dealt with or disposed of in such manner 
as the Post Office thinks fit: para. 39. 
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717. Statutory liability in respect of registered inland packets. By statute?, 
proceedings may be brought against the Post Office in respect of loss of or 
damage to a registered inland packet? insofar as the loss or damage is due to any 
wrongful act done or any neglect or default committed by an officer, servant or 
agent? of the Post Office while performing or purporting to perform his 
functions as such in relation to the receipt, carriage, delivery or other dealing 
with the packet*. The proceedings must be brought within the period of twelve 
months beginning with the day on which the packet was posted‘. For the 
purposes of any such proceedings it is to be presumed, until the contrary is 
shown, that loss of or damage to the packet was due to a wrongful act done, or 
neglect or default committed by, an officer, servant or agent of the Post Office 
while performing or purporting to perform his functions as such in relation to 
the receipt, carriage, delivery or other dealing with the packet’. 

In any such proceedings, the amount recoverable® in relation to a packet 1s 
limited to: (1) the market value’ of the packet, excluding the market value of 
any message or information which it bears, at the time when the cause of action 
arose’; or (2) the maximum amount available under a scheme made by the Post 
Office? for compensating the persons aggrieved having regard to the fee paid in 
respect of the registration of the packet!°. The Post Office will not be liable with 
respect to the packet unless any such conditions as are required by such a scheme 
to be complied with in relation to registered inland packets have been complied 
with in relation to that packet!!. 

No relief is available in relation to a registered inland packet except upon a 
claim by the sender!? or addressee! of the packet, unless the court otherwise 
allows!*; and the sender or addressee is entitled to claim any relief available in 
respect of the packet, whether or not he is the person damnified by the injury 
complained of, and to give a good discharge in respect of all claims in respect of 
the packet’ 


1 Le. the Post Office Act 1969, s. 30. No proceedings lie against the Post Office except under 
that provision: s. 30 (1). For the nature of the statutory cause of action, see Building and Civil 
Engineering Holidays Scheme Management Ltd v Post Office [1966] 1 QB 247, [1965] 1 All ER 
163, CA, decided under the corresponding provisions of the Crown Proceedings Act 1947, s. 9 
(2) (repealed by the Post Office Act 1969, s. 141 (1), Sch. 11). 

2 “Inland packet” means anything which is posted in the United Kingdom for delivery at a place 
in the United Kingdom to the person to whom it is addressed: ibid., s. 30 (7); Postal Services 
(Channel Islands Consequential Provisions) Order 1969, S.I. 1969 No. 1368, art. 5; Postal 
Services (Isle of Man Consequential Provisions) Order 1973, S.I. 1973 No. 960, art. 5 (both 
made under the Post Office Act 1969, s. 87 (see para. 607, ante)). Accordingly, the Post Office 
is not legally liable in respect of loss of or damage to a registered postal packet posted for 
transmission between the United Kingdom and the Channel Islands or the Isle of Man or the 
Republic of Ireland, but the Post Office may pay by way of compensation such sum as it may 
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think just to any person who in its opinion establishes a reasonable claim in respect of any 

article of | pecuniary value enclosed in or forming part of such a packet (including a registered 

parcel posted in the Republic of Ireland) lost or damaged while in Post Office custody: Post 

Office Inland Post Scheme 1979, paras. 41 (1), (2), 64. As to the scheme, sec para. 694, note 1, 

ante. The amount of compensation which may be so paid in respect of a packet posted in the 

United Kingdom is limited to the amount which would be available in the registered inland 

post according to the fee paid (see para. 716, text and note 6, ante); and, in respect of an 

incoming packet, the limit is the maximum amount payable under the enactments and 

i in force in the place of posting: paras. 41 (1) proviso, 64 (2). 

“Agent” includes an independent contractor: Post Office Act 1969, s. 30 (7). 

Ibid., s. 30 (1). 

Ibid.. s. 30 (2). 

Subject to the limitations which follow, damages are recoverable, the measure of damages 

being restitutio in integrum, but damage which is too remote is not recoverable: see Building 

and Civil Engineering Holidays Scheme Management Ltd v Post Office [1966] 1 QB 247, [1965] 1 

AMER T63- CA. 

7 As to the meaning of “market value”, see Building and Civil Engineering Holidays Scheme 
Management Ltd v Post Office [1966] 1 QB 247, [1965] 1 All ER 163, CA. 

8 Post Office Act 1969, s. 30 Gar 

9 l.e. a scheme made under ibid., s. 28 (as to which see para. 682, ante): s. 30 (3) (b). 

nobis. 30m) (b) As tosthe scale of fees and maximum amounts of compensation payable 
according to the fee paid, see para. 716, text and notes s, 6, ante. 

11 Post Office Act 1969, s. 30 (4). The Post Office Inland Post Scheme 1979, para. 38 (1), requires 
compliance with the conditions set out in Sch. s, Part II, including conditions as to the strength 
of the cover and manner of fastening, the packing of articles, the addressing of the packet and 
the manner of posting. The following things if tendered for registration are required to be sent 
in registered letter envelopes sold by the Post Office: uncrossed postal orders without the 
payee’s mame, cheques or dividend warrants if uncrossed and payable to bearer, bearer 
securities, bank notes or currency notes (current in the United Kingdom or elsewhere), 
unobliterated postage or revenue stamps of any country (except a revenue stamp on an 
executed instrument), national insurance or national savings stamps, coupons, vouchers, tokens, 
cards, stamps and similar documents exchangeable for money, goods or services, and coin: Sch. 
5, Part II, item 3 (5). “Coin” means coin, whether current or not, except such as is used or 
designed for purposes of ornament: para. 3 (1). Where a claim is made after delivery for loss or 
abstraction of or damage to any of the contents of a packet, its cover must be produced for 
inspection on demand and, where damage is alleged, the damaged article, its packing material 
and any container, all as nearly as possible in the condition when delivered: Sch. 5, Part II, item 
Se 

12 “Sender” includes the sender's personal representatives (Post Office Act 1969, s. 30 (7)), and 
means the person on whose behalf the postal packet is posted, but does not include a person at 
whose request the article or any of the articles contained in the packet is sent by the first- 
mentioned person by post (Post Office Inland Post Scheme 1979, para. 38 (2), made under the 
Post Office Act 1969, ss. 28, 30 (7)). 

13 “Addressee” includes the addressee’s personal representatives: ibid., s. 30 (7). 

14 Ibid., s. 30 (5). Where the court is satisfied, upon an application by a person who is not the 
sender or addressee of the packet, that the sender and the addressee are unable or unwilling to 
enforce their remedies in respect of it, the court may, upon such terms as to security, caution, 
costs, expenses and otherwise as it thinks just, allow that person to bring proceedings in the 
name of the sender or the addressee: s. 30 (5). 

15 Ibid., s. 30 (5). Where under s. 30 (5) a person recovers any money or property which, apart 
from s. 30 (5), would have been recoverable by some other person, the money or property 
recovered must be held on trust for that other person: s. 30 (6). 
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718. Compulsory registration. Postal packets! (other than parcels?) marked as 
registered but not registered, and unregistered postal packets (other than parcels) 
which are found in the post to contain certain articles of value?, are subject to 
compulsory registration‘. 


I 


2 
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For the meaning of “postal packet”, see para. 694, note 3, ante. 

For the meaning of “parcel”, sec para. 698, note 3, ante. 

Le. jewellery and things which, on registration, are required to be sent in a registered letter 
envelope sold by the Post Office (see para. 717, note 11, ante), being articles the total value of 
which, in any one packet, is £15 or more: sce the Post Office Inland Post Scheme 1979, para. 
40 (2). As to the scheme, sce para. 694, note 1, ante. “Value” means face value, except in the 
case of jewellery and coin of numismatic value: para. 40 (2). “Jewellery” means (1) gold, silver, 
platinum or other precious metal in a state in which skilled workmanship has added value to 
the raw material, including coins used or designed for ornament, (2) diamonds and precious 
stones, (3) watches with cases of gold, silver, platinum or other precious metal, and (4) any 
article of a like nature with an intrinsic or market value apart from workmanship: see para. 3 
(1). For the meaning of “com”, sce para. 717, note 11, ante. 

Ibid., para. 40 (1), (2). As to the treatment of such a packet and additional charges, see para. 40 
(3); Post Office Inland Post Amendment (No. 1) Scheme 1979, para. 5; Post Office Inland Post 
Amendment (No. 2) Scheme 1980, para. 6. No compensation may be paid in respect of loss of 
or damage to any article enclosed in or forming part of a packet subject to compulsory 
registration which was posted without registration for transmission between the United 
Kingdom and the Republic of Ireland: Post Office Inland Post Scheme 1979, para. 65. 


719. Recorded delivery service. Any unregistered postal packet! (other than a 
parcel?) may be sent by the recorded delivery service’. There are certain 
conditions which must be complied with in relation to a recorded delivery 
packet?. On delivery of such a packet the recipient is required to give a written 
receipt for it in the form prescribed by the Post Office’. Limited compensation 
may be paid in respect of the contents of a recorded delivery packet lost or 
damaged whilst in the custody of the Post Offices. 
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For the meaning of “postal packet”, see para. 694, note 3, ante. As to registered inland postal 
packets, sec para. 716, ante. 

For the meaning of “parcel”, see para. 698, note 3, ante. 

Post Office Inland Post Scheme 1979, para. 43 (1). The service is not available between the 
United Kingdom and the Republic of Ireland: para. 59. A fee is payable in addition to any 
postage and other charges: para. 43 (2), Sch. 7, Part I; Post Office Inland Post Amendment 
(No. 1) Scheme 1979, paras. 6, 13; Post Office Inland Post Amendment (No. 2) Scheme 1980, 
paras. 7, 13. As to the service of documents and other things by the recorded delivery service as 
an alternative to registered post, see para. 691, ante. 

See the Post Office Inland Post Scheme 1979, para. 44, Sch. 7, Part II, and see para. 721, note 6, 
post. Thus the packet must be handed in, properly packed and addressed, at a post office or to 
some officer of the Post Office (defined in para. 695, note 8, ante) authorised to receive it 
otherwise than at a post office, together with a completed form and with a prescribed label 
attached to the packet, and the sender must obtain a receipt for it: Sch. 7, Part H, items 1—5. If 
an unregistered postal packet (other than a parcel) bearing a recorded delivery service label is 
found in the post and the requirements of the conditions as to the manner of posting have not 
been complied with, the packet must be cither forwarded to the addressee or returned to the 
sender, charged with the recorded delivery fee (credit being given for any postage prepaid in 
excess of the ordinary postage): para. 43 (3), (4); Post Office Inland Post Amendment (No. 1) 
Scheme 1979, para. 6; Post Office Inland Post Amendment (No. 2) Scheme 1980, para. 7. If the 
addressee or the sender, as the case may be, refuses to pay the charges, the packet may be dealt 
with or disposed of as the Post Office thinks fit: Post Office Inland Post Scheme 1979, para. 43 
(s). If, on return of the packet to the sender, he pays the charges, it must be forwarded to the 
addressee: para. 43 (4). 

Ibid., para. 45. 

Ibid., para. 46, Sch. 7, Part I; Post Office Inland Post Amendment (No. 2) Scheme 1980, para. 
13; and see paras. 720, 721, post. 
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D. PAYMENT OF VOLUNTARY COMPENSATION WITHOUT LEGAL 
TIA Y 


720. Compensation payable on a voluntary basis. The Post Office is not 
liable in respect of loss of or damage suffered by anything in the post, other than 
a registered inland packct', but, subject to certain exceptions and conditions, if 
any article of pecuniary value enclosed in or forming part of a postal packet has 
been lost or damaged while in the post?, the Post “Office may pay such sum, 
within prescribed limits? , as it may think just to any person who, in its opinion, 
establishes a reasonable claim to compensation, whether as the sender or as the 
addressee of the packet? Compensation is not payable in respect of an 
unaddressed packet>, or a packet containing or consisting of articles for the 
blind® or a registered newspaper’; nor may compensation be paid in respect of 
any packet unless the sender handed in the packet to an officer of the Post 
Office® and obtained a certificate of posting?, which a claimant may be required 
to produce O There are certain articles for the loss of or damage to which no 
voluntary compensation may be paid'!. No compensation is payable in respect 
of a packet which has been destroyed or otherwise dealt with or disposed of by 
the Post Office pursuant to its statutory power or the provisions of a scheme!?. 


1 As to exemptions from liability, see para. 686, ante. 

2 In the case of a recorded delivery packet, compensation is payable only where the article was 

lost or damaged whilst in the custody of the Post Office: see the Post Office Inland Post 

Scheme 1979, para. 46 (1). For the meaning of “postal packet”, see para. 694, note 3, ante. 

For the limits of compensation, see para. 721, post. 

See the Post Office Inland Post Scheme 1979, para. 42 (1) (compensation fee parcel service), 

para. 46 (1) (compensation for recorded delivery packets), and para. 47 (1) (compensation for 

certain other postal packets). As to the scheme, sce para. 694, note 1, ante. As to voluntary 
compensation in respect of registered postal packets posted for transmission between the 

United Kingdom and the Channel Islands or the Isle of Man or the Republic of Ireland, see 

ibid., para. 64, and para. 717, note 2, ante. Compensation may be paid in respect of a parcel on 

which a compensation fee was paid posted for transmission between the United Kingdom and 
the Channel Islands or the Isle of Man, or posted in the United Kingdom to an address in the 

Republic of Ireland: para. 66. Compensation may be paid in n of any postal packet (other 

than such a packet as is referred to in note 11, infra) posted m the United Kingdom to an 

address in the Republic of Ireland (but not in respect of a packet posted in the ‘Republic of 

Ireland), if the Post Office is satisfied that loss or damage occurred while the packet was in the 

custody of the Post Office or its agents: para. 67. 

For the meaning of “unaddressed packet”, see para. 712, note 1, ante. 

For the meaning of “articles for the blind”, sce para. 711, ante. 

Post Office Inland Post Scheme 1979, para. 47 (1). For the meaning of “registered newspaper”, 

see para. 709, note 6, ante. 

8 For the meaning of “officer of the Post Office”, see para. 695, note 8, ante. These words do not 
appear in the scheme, but a certificate cannot be obtained without the packet being handed to 
such an officer. 

y Except in the case of a recorded delivery packet (for which a receipt is given on posting), or a 
compensation fee parcel (for which a certificate is given), an additional fee is “ae for a 
certificate of posting: Post Office Inland Post Scheme 1979, para. 27, Sch. 3, items 1, 

10 Ibid., para. 44, Sch. 7, Part II, item 7 (recorded delivery packets), para. 42 (8) (co aii 
fee packets) and para. 47 (8) (other packets). 

11 For the articles in respect of which no compensation may be paid, see ibid., para. 46 (3), Sch. 7, 
Part III (recorded delivery packets), para. 42 (4), Sch. 6, Part HI (compensation fee parcels), and 
para. 47 (4), Sch. 8, Part II (other packets). These are the articles which, if sent by registered 
post, are required to be posted in a registered letter envelope sold by the Post Office (see para. 
717, note 11, ante). In addition, no compensation may be paid for jewellery (defined in para. 
718, note 3, ante), except when posted in the compensation fee parcel service. 
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12 For the statutory power to destroy packets, see para. 688, ante (postal packets sent in 
contravention of the Post Office Act 1953 or any provisions of a scheme). For provisions of a 
scheme with respect to the destruction etc. of packets, see para. 706, ante (undeliverable 
packets), and para. 707, ante (undeliverable parcels). See also the Post Office Inland Post 
Scheme 1979, para. 7 (2) (refusal to pay additional postage on certain redirected parcels), and 
para. 33 (2) (evasion of postage by redirection). No compensation is payable in respect of a 
packet (other than a recorded delivery packet) redirected after delivery unless it was posted 
anew and full postage paid (with a further compensation fee for a compensation fee parcel): 


paras. 42 (6), 47 (6). 


721. Limits and conditions of voluntary compensation. There is an 
overriding limit on the amount of compensation which may be paid in respect 
of any one packet, which, in the case of the compensation fee parcel service, 
depends upon the compensation fee which was paid (or charged to the sender 
pursuant to a credit arrangement) on posting, in addition to the postage!. 
Subject to that limit, the maximum amount of compensation which may be 
paid in respect of any article enclosed in or forming part of a postal packet? is 
such sum as, in the opinion of the Post Office, represents: (1) if the Post Office is 
satisfied that the article was lost or rendered valueless in the post, its market 
value? at the time of posting; (2) in any other case, the amount by which such 
value has been diminished by damage suffered in the post?. 

Claims must be submitted within a period of twelve months beginning with 
the date of posting?, and compensation may not be paid unless the Post Office is 
satisfied that the conditions required to be complied with in relation to the 
packet have been complied with®. 


1 For the limits of compensation, see the Post Office Inland Post Scheme 1979, para. 46 (2), Sch. 

7, Part I; Post Office Inland Post Amendment (No. 2) Scheme 1980, para. 13 (recorded 

delivery packets); Post Office Inland Post Scheme 1979, para. 42 (2), Sch. 6, Part I; Post Office 

Inland Post Amendment (No. 2) Scheme 1980, para. 12 (compensation fee parcel service, scale 

of fees and compensation limits); and the Post Office Inland Post Scheme 1979, para. 47 (2) 

(other postal packets). 

For the meaning of “postal packet”, see para. 694, note 3, ante. 

“Market value” does not include the value of any message or communication: Post Office 

Inland Post Scheme 1979, paras. 42 (3), 46 (2). 

4 Ibid., para. 46 (2) (recorded delivery packets), para. 42 (3) (compensation fee parcel service), 
para. 47 (3) (other packets). 

5 Ibid., para. 46 (4) (recorded delivery packets), para. 42 (8) (compensation fee parcel service), 
para. 47 (8) (other packets). 

6 The conditions include conditions as to the strength of cover, manner of fastening, the packing 
of contents, the addressing of the packet and the manner of posting: see ibid., para. 44, Sch. 7, 
Part II (recorded delivery packets), para. 42 (5), Sch. 6, Part II (compensation fee parcels), para. 
47 (5), Sch. 8, Part I (other postal packets). Where a packet has been delivered and a claim is 
made for loss or abstraction of or damage to its contents, the cover must be produced for 
inspection on demand, and, on a claim for damage, the damaged article, its packing material 
and any container, all as nearly as possible in the condition when delivered: para. 44, Sch. 7, 
Part II (recorded delivery packets), para. 42 (8) (compensation fee parcels), para. 47 (8) (other 
packets). On a claim for loss of a postal packet, other than a recorded delivery packet, a 
declaration of non-delivery may be required: paras. 42 (8), 47 (8). 
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E. THE COMPLAINTS PANEL 


722. Complaints. The Post Office may make arrangements by which the 
sender or addressee of a postal packet! who has applied to the Post Office for 
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compensation in respect of any article of pecuniary value enclosed in or forming 
part of the packet which he claims was lost or damaged in the post and who is 
dissatisfied with the way in which his application has been dealt with by the Post 
Office, may submit a complaint to a complaints panel (the members of which 
are not members, servants or agents of the Post Office) so that a member of the 
panel may advise the Post Office on the merits of the complaint and submit to it 
by way of advice a recommendation either that a sum of money be paid to the 
claimant by way of compensation for such loss or damage, or that compensation 
be refused?. The complainant is required to submit written details of his 
complaint and supporting evidence?. The Post Office must consider the 
recommendation before reaching its final decision whether compensation should 
be paid, and, if so, as to its amount, such decision being final and conclusive 
except where the recommendation relates to a claim for loss of or damage to a 
registered inland packett. 


1 For the meaning of “postal packet”, see para. 694, note 3, ante. 

2 Post Office Inland Post Scheme 1979, para. 74 (1). The Post Office has made arrangements for 
such complaints to be submitted to one of a panel of members of the Institute of Arbitrators 
through the Secretary of the Institute. No recommendation may be made with respect to a 
postal packet which was posted pursuant to a contract with the Post Office: para. 74 (2) (b). 

3 The panel’s secretariat requires every complainant to furnish, in such form as it thinks fit, a full 
statement of the facts and grounds of the complaint and the amount of compensation sought 
(ibid., para. 74 (3) (a)), and to submit all relevant evidence in the form of written statements, 
producing, where relevant, the certificate of posting, a declaration by the addressee of non- 
delivery or the cover of the packet, and also any damaged article for which compensation is 
sought with its packing material and any container (para. 74 (3) (c)). A fee is payable, the 
amount depending on the amount of compensation sought, but is refundable if compensation 
is recommended or otherwise on the recommendation of the panel member: see para. 74 (3) 
(b). Where compensation was offered by the Post Office before the submission of the 
complaint, the fee is not refundable (except on the express recommendation of the panel 
member) unless compensation is recommended of an amount exceeding any sum which the 
Post Office had informed the complainant before the submission that it was prepared to pay ex 
gratia in respect of the packet: para. 74 (3) (b). 

4 Ibid., para. 74 (7). A copy of the recommendation must be sent by post to the applicant: para. 
74 (5). The sender or addressee of a registered inland postal packet may take legal proceedings 
against the Post Office in respect of the loss of or damage to the packet under the Post Office 
Act 1969, s. 30 (see para. 717, ante), and a panel member may not deal, or proceed further, 
with a complaint relating to such a packet if notified that such proceedings have been 
commenced: Post Office Inland Post Scheme 1979, para. 74 (4). 


723. Recommendation for payment of compensation. Before recommend- 
ing payment of any sum by way of compensation in respect of a postal packet!, 
or any of its contents, a member of the complaints panel must satisfy himself 
that: 


(1) the complainant was the sender or addressee of the packet, which was of 
the description claimed and was properly addressed and posted as 
claimed?; 

(2) it was not posted pursuant to any contract with the Post Office?; 

(3) the proper postage and any other charge or fee was prepaid (or accounted 
for under credit facilities) and all prohibitions, requirements and con- 
ditions applicable in relation to the packet were observed and complied 
with?; 
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(4) every article for which compensation is sought was enclosed in or formed 
part of the packet and was lost or dimaged in the post?; 

(s) provision is made by the relevant scheme by which the Post Office may 
pay such compensation as it thinks just for such loss or damage or, the 
packet being a registered inland packet, the complainant is legally 
entitled® to compensation’; 

(6) the amount of compensation recommended would not exceed the amount 
which might be so paid or, as the case may be, the amount to which the 
complainant is legally entitled*; and 

(7) application for compensation was made to the Post Office by the 
complainant within the appropriate time-limit under the scheme and no 
compensation was paid to any other person before the Post Office 
received the application’. 


For the meaning of “postal packet”, see para. 694, note 3, ante. 

Post Office Inland Post Scheme 1979, para. 74 (2) (a). 

Ibid., para. 74 (2) (b). 

4 Ibid., para. 74 (2) (c). As to things which may not be sent by post, see para. 687, ante (statutory 
prohibitions) and paras. 695, 697, ante (provisions of scheme). 

s Ibid., para. 74 (2) (d). 

6 Le. under the Post Office Act 1969, s. 30: sce para. 717, ante. As to payment of compensation 
and requirements, conditions and limits of compensation, see para. 717, ante (registered inland 
post) and paras. 720, 721, ante (voluntary compensation). > 

7 Post Otfice Inland Post Scheme 1979, para. 74 (2) (e). 

8 Ibid., para. 74 (2) (f). 

y Ibid., para. 74 (2) (g). 
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F. CUSTOMS CLEARANCE AND FACILITIES 


724. Advance payment of customs duty. A parcel! posted to an address in 
the Channel Islands or the Republic of Ireland will be delivered free of all 
customs duty and other charges if the sender marks on its cover “To be 
delivered free of charges”, pays a deposit and signs an undertaking to pay to the 
Post Office on demand the amount of the duty and other charges?. 


1 For the meaning of “parcel”, see para. 698, note 3, ante. 
2 See the Post Office Inland Post Scheme 1979, para. 70 (2). For the application to postal packets 
of the enactments and regulations relating to customs, see paras. 780-785, post. 


725. Clearance through customs of incoming packets. The Post Office 
may charge a fee with respect to the clearance through customs of an incoming! 
postal packet? if the packet is a parcel’, or is produced to the proper officer of 
Customs and Excise*. A higher fee is charged for parcels stored in bond, 
depending upon the period for which they are stored”. 


1 “Incoming” in relation to any postal packet means received in the United Kingdom from the 
Channel Islands, the Isle of Man or the Republic of Ireland: Post Office Inland Post Scheme 
LO7O para. 3 (1). 
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For the meaning of “postal packet”, see para. 694, note 3, ante. 

For the meaning of “parcel”, see para. 698, note 3, ante. f 

See the Post Office Inland Post Scheme 1979, para. 70 (3); Post Office Inland Post Amendment 
(No. 1) Scheme 1979, para. 7: Post Office Inland Post Amendment (No. 2) Scheme 1980, para. 
8. For the application to postal packets of the enactments and regulations relating to customs, 
sec paras. 780-785, post. 

s For details and fees, see the Post Office Inland Post Scheme 1979, para. 71 (5)—(7); Post Office 
Inland Post Amendment (No. 1) Scheme 1979, para. 8; Post Office Inland Post Amendment 
(No. 2) Scheme 1980, para. 9. 
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726. Facilities with respect to incoming packets in bond. The following 
facilities are available on the application of the addressce with respect to the 
clearance through customs of an incoming! postal packet? in bond”: searching 
for the packet with a view to expedited clearance*; permitting the addressee or 
his authorised agent to attend and inspect the packet3; readdressing the packet to 
any person within or outside the British postal arca%; permitting the addressee or 
his authorised agent to attend the place where the packet is so to readdress the 
packet’; or transferring the packet (following a customs notice to the addressee) 
to another place appointed as a place for customs examination and nominated by 
the addressee®. 


For the meaning of “incoming”, see para. 725, note I, ante. 

For the meaning of “postal packet”, sec para. 694, note 3, ante. 

For details and the fees and postage payable, see the Post Office Inland Post Scheme 1979, para. 
71 (1)-(4); Post Office Inland Post Amendment (No. 1) Scheme 1979, para. 8; Post Office 
Inland Post Amendment (No. 2) Scheme 1980, para. 9. 

Post Office Inland Post Scheme 1979, para. 71 (1) (a). 

Ibid., para. 71 (1) (b). 

lbid. para. 71 (1) (C 
Tbid., para. 71 (1) (d 
Ibid., para. 71 (1) ( 
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. For the meaning of “British postal arca”, sce para. 694, note 2, ante. 


RÚA Qin Y 


(iv) The Overseas Post 
A. GENERAL CONDITIONS 


727. Application of the overseas post schemes. The schemes relating to the 
overseas letter post! and the overseas parcel post? determine the charges, terms 
and conditions applicable respectively to postal packets? and parcels* transmitted 
by post from or to the British postal area? otherwise than under the scheme 
relating to the inland post®. 


1 Le. the following schemes made under the Post Office Act 1969, s. 28 (see para. 682, ante): the 
Post Office Overseas Letter Post Scheme 1977 (Supplement to the London Gazette, 29th 
September 1977) (amended by the Post Office Overseas Letter Post Amendment (No. 1) 
Scheme 1979 (Supplement to the London Gazette, 31st May 1979), Post Office Overseas Letter 
Post Amendment (No. 2) Scheme 1979 (London Gazette, 13th August 1979), Post Office 
Overseas Letter Post Amendment (No. 3) Scheme 1979 (London Gazette, 26th October 1979), 
and the Post Office Overseas Letter Post Amendment (No. 4) Scheme 1980 (Second 
Supplement to the London Gazette, 31st January 1980)). 
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Le. the following schemes made under the Post Office Act 1969, s. 28: the Post Office Overseas 

Parcel Post Scheme 1977 (Supplement to the London Gazette, 29th September 1977) (amended 

by the Post Office Overseas Parcel Post Amendment (No. 1) Scheme 1979 (Supplement to the 

London Gazette, 31st May 1979), Post Office Overseas Parcel Post Amendment (No. 2) 

Scheme 1979 (London Gazette, 13th August 1979), and the Post Office Overseas Parcel Post 

Amendment (No. 3) Scheme 1980 (Second Supplement to the London Gazette, 31st January 

1980)). 

3 In the Post Office Overseas Letter Post Scheme 1977, “postal packet” means a letter, postcard, 
printed packet, small packet or a packet consisting of, or containing, only literature for the 
blind, but does not include a telegram or a parcel: para. 3 (1). For the meaning of “letter”, 
“postcard”, “printed parcel” or “small packet and “literature for the blind”, see para. 733, 
post. For the meaning of “parcel”, sce note 4, infra. In the Post Office Inland Post Scheme 
1979, “postal packet” includes a parcel: see para. 694, note 3, ante. 

4 “Parcel” means a postal packet which is posted as a parcel in accordance with the provisions of 
the Post Office Overseas Parcel Post Scheme 1977, or is received at a post office in the British 
postal area (defined in note 5, infra) from abroad by parcel post: para. 3 (1); Post Office 
Overseas Letter Post Scheme 1977, para. 3 (1). 

s “British postal area” means the United Kingdom, including United Kingdom territorial waters 
(as to which see FOREIGN RELATIONS, vol. 18, para. 1456): Post Office Overseas Letter Post 
Scheme 1977, para. 3 (1); Post Office Overseas Parcel Post Scheme 1977, para. 3 (1). 

6 Ibid., para. 4; Post Office Overseas Letter Post Scheme 1977, para. 4. The scheme relating to 

the inland post is the Post Office Inland Post Scheme 1979. For the application of that scheme 

to letter and parcel postal services between the United Kingdom and the Channel Islands or the 

Isle of Man or the Republic of Ireland, see para. 694, ante. The provisions of the Post Office 

Overseas Letter Post Scheme 1977 which apply in relation to outgoing postal packets apply to 

unregistered postal packets transmissible by surface mail and air letters (defined in para. 733, 

note 4, post) posted on board a United Kingdom registered ship on the high seas, whether they 

are addressed to places in the British postal area or elsewhere: see para. 42. “Outgoing” means 

posted in the British postal area: para. 3 (1); Post Office Overseas Parcel Post Scheme 1977, 

para. 3 (1). Those provisions apply also to any postal packets, to whatever place addressed, 

posted on board a Royal Naval ship (whether on the high seas or in any port or place outside 
the British postal area) or posted for transmission through a British Forces Post Office (being 
an office at which British postage stamps are issued) by members of the United Kingdom or 

Commonwealth armed forces serving outside the British postal area or by members of the 

forces of a state allied to the United Kingdom serving with them: Post Office Overseas Letter 

Post Scheme 1977, para. 42 (2). The corresponding provisions of the Post Office Overseas 

Parcel Post Scheme 1977 apply similarly to parcels so posted on board Royal Naval ships or by 

members of such forces: see para. 27. 
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728. Articles which may not be sent in postal packets or parcels. Save as 
the Post Office may either generally or in any particular case allow, there may 
not be conveyed or delivered in the overseas post any postal packet! or parcel? 
which it is a statutory offence? to send by post*. In addition, there may not be 
posted or, subject to the powers of the Post Office with respect to infringing 
packets or parcels$, conveyed or delivered a postal packet or parcel which 
contains any article which is prohibited in the overseas postó. The prohibited 
articles are: opium, morphine, cocaine or other narcotics’; living creatures, 
except bees, leeches and silk worms®; any imitation of a bank note?, and anything 
which, by the law of the country or place in which the packet or parcel is 
posted, or to which it is addressed, or through which it may pass, it is unlawful 
respectively to send, import or convey by post generally or in a postal packet or 
in a parcel!%. Save as the Post Office may either generally or in a particular case 
allow, there is a restriction of £200 on the value of coin!! and gold bullion!2 
and, in the parcel post, silver bullion and partly manufactured silver, which ma 

be enclosed in any one postal packet or parcel!3. Certain valuable articles!4 may 
not be posted, conveyed or delivered except in an insured letter (or, where the 
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law of the country of destination allows, an outgoing!> uninsured registered 
letter), or an insured parcel; but if posted to a country to which insured parcels 
may not be sent, such articles may be posted in an uninsured parcel which 
complies with the rules relating to the packing of coin, bullion or jewellery in an 
insured parcel!®. Other prohibited items are postal packets consisting of or 
containing two or more packets addressed to different persons at different 
addresses!’ and parcels consisting of or containing two or more parcels or postal 
packets so addressed!®. Except as permitted by the relative postal arrange- 
ments!?, a parcel may not contain (or have written on it) any letter?°. 


1 For the meaning of “postal packet”, see para. 727, note 3, ante. 

2 For the meaning of “parcel”, see para. 727, note 4, ante. 

3 Le. an offence under the Post Office Act 1953, s. 11 (1), as to which see para. 687, ante. 

4 Post Office Overseas Letter Post Scheme 1977, para. 11 (1); Post Office Overseas Parcel Post 
Scheme 1977, para. 6 (1). As to these schemes, see para. 727, notes 1, 2, ante. 

s As to these powers, see the Post Office Act 1953, s. 8 (3), and para. 688, ante. As to the 
treatment of irregular packets and parcels, see para. 739, post. 

6 Post Office Overseas Letter Post Scheme 1977, para. 11 (2), (4); Post Office Overseas Parcel 
Post Scheme 1977, para. 6 (2), (3). As to postal packets and parcels which, although not 
containing prohibited articles, are prohibited because they contravene certain provisions of the 
scheme, see para. 729, post. 

7 Ibid., para. 6 (2) (a) (1); Post Office Overseas Letter Post Scheme 1977, para. 11 (2) (a) (i). The 
prohibition does not extend to these items if sent for medical or scientific purposes in insured 
letters or in parcels to countries which admit them in such letters or in parcels when sent for 
those purposes: para. 11 (2) (a) (i); Post Office Overseas Parcel Post Scheme 1977, para. 6 (2) (a) 
(i). “Insured letter’? means any insured letter which is for the time being transmissible under the 
provisions of the Universal Postal Union Agreement for the exchange of insured letters for the 
time being in force and the detailed regulations made under it: Post Office Overseas Letter Post 
Scheme 1977, para. 3 (1). For the meaning of “letter”, see para. 733, post. As to insured letters, 
see para. 749, post. 

8 Ibid., para. 11 (2) (a) (ii); Post Office Overseas Parcel Post Scheme 1977, para. 6 (2) (a) (ii). 
Parasites or destroyers of noxious insects used for controlling those insects may be exchanged in 
postal packets (but not in parcels) between officially recognised institutions: Post Office 
Overseas Letter Post Scheme 1977, para. 11 (2) (a) (11). 

9 Le. a bank note within the meaning of the Criminal Justice Act 1925, s. 38 (which incorporates 
the definition in the Forgery Act 1913, s. 18 (1): see CRIMINAL LAW, vol., para. 1337, note 2): 
Post Office Overseas Letter Post Scheme 1977, para. 11 (2) (a) (v); Post Office Overseas Parcel 
Post Scheme 1977, para. 6 (2) (a) (v). 

10 Ibid., para. 6 (2) (a) (iii) (parcels); Post Office Overseas Letter Post Scheme 1977, para. 11 (2) (a) 
(iii) (postal packets). A postal packet of any description containing articles liable to customs 
duty may not be posted unless the importation of such articles in postal packets of that 
description is permitted by the law of the country of destination (para. 15 (2) (a)), and the 
packet must be registered if the law of that country so requires (para. 15 (2) (b)). Such a packet 
may not be posted without such label and declarations as may be required by or under 
Treasury regulations: para. 15 (2) (c). As to customs regulations, see paras. 781 et seq., post. 

11 “Coin” means coin, whether or not current, except such as is used or designed for the purposes 
of ornament: ibid., para. 3 (1); Post Office Overseas Parcel Post Scheme 1977, para. 3 (1). 

12 In the Post Office Overseas Parcel Post Scheme 1977, “bullion” means uncoined and 
unmanufactured metal: para. 3 (1). In the Post Office Overseas Letter Post Scheme 1977, “gold 
bullion” means uncoined and unmanufactured gold: para. 3 (1). 

13 See ibid., para. 11 (2) (a) (iv); Post Office Overseas Parcel Post Scheme 1977, para. 6 (2) (a) (iv). 

14 This prohibition applies to postal packets containing coin, bank notes, currency notes, securities 
or instruments payable to bearer, travellers’ cheques, platinum, gold or silver (whether 
manufactured or not), precious stones, jewels or other valuable articles: Post Office Overseas 
Letter Post Scheme 1977, para. 11 (4). In relation to-the parcel post, the description of valuable 
articles is substantially similar, but does not mention travellers’ cheques and refers to jewellery 
instead of precious stones and jewels: see the Post Office Overseas Parcel Post Scheme 1977, para. 6 
(3). “Jewellery” means (1) gold, silver, platinum or other precious metal in a state in which 
skilled workmanship has added value to the raw material, including coins used or 
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designed for ornament; (2) diamonds and precious stones; (3) watches with cases of gold, silver, 
platinum or other precious metal; and (4) any article of a similar nature which, apart from 
workmanship, has intrinsic or marketable value: para. 3 (1). 

15 For the meaning of “outgoing”, see para. 727, note 6, ante. 

16 Post Office Overseas Parcel Post Scheme 1977, para. 6 (3); Post Office Overseas Letter Post 
Scheme 1977, para. 11 (4). For the meaning of “insured letters”, sce note 7, supra. As to 
insured letters and parcels, see para. 749, post, and as to registered letters, see para. 747, post. As 
to the rules for packing coin etc. in insured parcels, see the Post Office Overseas Panco MESSI 
Scheme 1977, para. 22 (1) (d), and para. 731, post. 

17 Post Office Overseas Letter Post Scheme 1977, para. 11 (2) (k). 

18 Post Office Overseas Parcel Post Scheme 1977, para. 6 (a) (1). 

19 In relation to parcels, “postal arrangement” means an arrangement made by Her Majesty or by 
the Post Office with respect to the conveyance by post of parcels between the British postal 
arca (defined in para. 727, note $, ante) and places outside that area, or between places outside 
that area, whether through that area or not: ibid., para. 3 (1). 

20 Ibid., para. 6 (2) (c). “Letter” includes any communication in the nature of current and 
personal correspondence: para. 3 (1). 


729. Postal packets and parcels otherwise prohibited. In addition to postal 
packets! and parcels? which it is a statutory offence to send by post’, or which 
contain articles prohibited in the overseas post’, there may not be posted or 
(subject to the powers of the Post Office with respect to infringing packets or 
parcels3) conveyed or delivered any postal packet or parcel which: 


(1) contains or bears any fictitious stamp (other than a fictitious stamp made 
with the approval of the Post Office) or counterfeit impression of an 
authorised franking machine or counterfeit of any other impression 
authorised to be used to denote payment of postage or fees®; 

(2) bears, except with due authority, any words, letters or marks which 
signify, or may reasonably lead the recipient to believe, that it is sent on 
Her Majesty’s service’; 

(3) is of such form or colour, or so made up, as to be likely, in the opinion of 
the Post Office, to embarrass the officers of the Post Office in dealing with 
it8; 

(4) has anything written, printed or otherwise impressed upon or attached to 
it, which either by tending to prevent easy and quick reading of the 
address, or by its inconvenient proximity to the stamp or impression 
denoting payment of postage, or in any other way, 1s likely in itself or in 
the manner in which it is written, printed, impressed or attached, in the 
opinion of the Post Office, to embarrass the officers of the Post Office in 
dealing with it?; 

(5) bears any stamp or impression purporting to denote payment of postage 
or fees which has previously been used to denote payment of postage or 
fees on another packet or parcel!%; or 

(6) bears any stamp or impression of a franking machine, press or device 
denoting payment of postage or fees which is imperfect, mutilated or 
defaced, or across which anything has been written, printed or 
im pressed!?. 


Subject to the powers of the Post Office previously mentioned, there may not be 
posted or conveyed or delivered any postal packet which has a metal fastener 
with sharp edges such as might injure any person dealing with the packet or 
obstruct or impede any postal operation!?, or which has an entirely transparent 
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cover or open panel, other than a transparent address panel which mects the 
requirements of Post Office rules!3, or a cover with separate address sections for 
the insertion of successive addresses!*. 


1 For the meaning of “postal packet”, sec para. 727, note 3, ante. 
2 For the meaning of “parcel”, see para. 727, note 4, ante. 
3 Le. an offence under the Post Office Act 1953, s- 11 (1), as to which see para. 687, ante. 
4 As to such articles, sce para. 728, ante. 
s As to these powers, see the Post Ottice Act 1953, s. 8 (3), and para. 688, ante, and as to the 
treatment of irregular packets and parcels, sec para. 739, post. 
6 Post Office Overseas Parcel Post Scheme 1977, para. 6 (2) (b); Post Office Overseas Letter Post 
Scheme 1977. para. 11 (2) (b). As to these schemes, sce para. 727, notes 1, 2, ante. 
7 Ibid., para. 11 (2) (c); Post Oftice Overseas Parcel Post Scheme 1977, para. 6 (2) (d). 
8 Ibid., para. 6 (2) (e); Post Office Overseas Letter Post Scheme 1977, para. 11 (2) (d). “Officer of 
the Post Otfice”” means a person engaged in the business of the Post Office: para. 3 (1); Post 
Office Overseas Parcel Post Scheme 1977, para. 3 (1). 
9 Ibid., para. 6 (2) (£); Post Office Overseas Letter Post Scheme 1977, para. 11 (2) 
10 Ibid., para. 11 (2) (j); Post Office Overseas Parcel Post Scheme 1977, para. 6 (2) (h 
11 Ibid., para. 6 (2) (g); Post Office Overseas Letter Post Scheme 1977, para. 11 (2) ( ). However, 
a stamp does not infringe the rule by reason only that it is distinctly perforated with initials if 
the holes are no larger than the dividing perforations in a sheet of stamps: para. 11 (2) (g); Post 
Office Overseas Parcel Post Scheme 1977, para. 6 (2) (g). 

12 Post Office Overseas Letter Post Scheme 1977, para. 11 (2) (e). 

13 Ibid., para. 11 (2) (1). 

14 Ibid., para. 11 (2) (b). 


730. Limits of size and weight. Except as the Post Office may generally or in 
any particular case allow, no postal packet? of any description may be posted, 
conveyed or delivered in the overseas post unless its weight and size are within 
the respective limits of weight and size applicable to a packet of that 
description?; nor may a parcel? be posted, conveyed or delivered unless its 
weight and size are within the limits applicable to parcels*. 


1 For the meaning of “postal packet”, see para. 727, note 3, ante. 

2 As to these limits, see the Post Office Overseas Letter Post Scheme 1977, para. 14, Sch. 5. As to 

this scheme, see para. 727, note I, ante. 

For the meaning of “parcel”, see para. 727, note 4, ante. 

4 As to these limits, see the Post Office Overseas Parcel Post Scheme 1977, para. 8. As to this 
scheme, see para. 727, note 2, ante. 


Ua 


731. Packing. Every postal packet! or parcel? must be made up and secured in 
such a manner as, in the opinion of the Post Office, is calculated: 


(1) to prevent injury to other packets, to any receptacle in which it is 
conveyed or other postal equipment, to an officer of the Post Office, or to 
any other person who may deal with it?; and 

(2) to preserve the contents of a parcel from loss or damage and being 
tampered witht. 


It is a condition of payment of compensation for loss or damage? in respect of a 
postal packet or parcel that certain requirements as to packing and making up 
have been complied with?, and there are special additional requirements in the 
case of outgoing’ insured letters? and insured parcels? and in the case also of 
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uninsured parcels containing certain valuables posted to countries to which 
insured parcels may not be sent by post!0.* 


iE 
2 


3 


an 


IO 


For the meaning of “postal packet”, see para. 727, note 3, ante. 

For the meaning of ““parcel”, see para. 727, note 4, ante. 

Post Office Overseas Letter Post Scheme 1977, para. 13 (postal packets); Post Office Overseas 
Parcel Post Scheme 1977, para. 7 (1) (amended by the Post Office Overseas Parcel Post 
Amendment (No. 1) Scheme 1979) (parcels). As to these schemes, see para. 727, notes I, 2, 
ante. For the meaning of “officer of the Post Office”, see para. 729, note 8, ante. 

Post Office Overseas Parcel Post Scheme 1977, para. 7 (1) (as amended: see note 3, supra). 
Articles in parcels must be adequately packed as a protection against damage, and there are 
particular requirements as to the packing of articles which are fragile or liable to damage by 
bending, in which case the parcel must be marked conspicuously “FRAGILE WITH CARE” or “DO 
NOT BEND” (as appropriate) in capital letters above the address: para. 7 (2) (a), (b) (added by the 
Post Office Overseas Parcel Post Amendment (No. 1) Scheme 1979). A parcel containing 
perishable articles must likewise be marked ““PERISHABLE”: Post Office Overseas Parcel Post 
Scheme 1977, para. 7 (2) (c) (as so added). 

As to compensation for loss or damage and conditions, see paras. 750, 751, post. 

For parcels, the packing requirements are those made by the provisions referred to in note 4, 
supra: see the Post Office Overseas Parcel Post Scheme 1977, para. 23 (5) (as amended: see note 
3, supra). It is a condition of payment of compensation in relation to postal packets that similar 
requirements as to the packing of articles (and, where appropriate, marking the outer cover) 
and requirements as to the strength of the cover and manner of fastening have been complied 
with: see the Post Office Overseas Letter Post Scheme 1977, paras. 33 (3), 36 (6), 37 (s), Sch. 
10, paras. 2, 3 (amended by the Post Office Overseas Letter Post Amendment (No. 1) Scheme 
1979). 

For the meaning of “outgoing”, see para. 727, note 6, ante. 

For the meaning of “insured letter”, see para. 728, note 7, ante, and as to insured letters, see 
para. 749, post. For the special rules as to the packing etc. of outgoing insured letters, see the 
Post Office Overseas Letter Post Scheme 1977, para. 35 (1) (c). It is a condition of payment of 
compensation for loss or damage that those rules (and the requirements referred to in note 6, 
supra) have been complied with: see para. 36 (6) (as amended: see note 6, supra), and para. 751, 
post. 

As to insured parcels, see para. 749, post. For the special rules as to the packing etc. of outgoing 
insured parcels, see the Post Office Overseas Parcel Post Scheme 1977, para. 22 (1) (b)-(d). 
Where the contents of an outgoing insured parcel include coin, bullion or jewellery (defined in 
para. 728, notes 11, 12, 14, ante), those rules require them to be enclosed in a strong metal box 
or a wooden case and there are detailed specifications for the box or case, its wrapping etc.: see 
para. 22 (1) (d). It is a condition of payment of compensation that those rules (and the 
requirements of the provisions referred to in note 4, supra) have been complied with: see para. 
23 (5) (as amended: see note 3, supra), and para. 751, post. 

Outgoing parcels containing certain valuable articles must be insured, unless they are addressed 
to countries to which insured parcels may not be sent, in which case they must comply with 
the rules relating to the packing of coin, bullion or jewellery in an insured parcel: see ibid., 
paras. 6 (3), 23 (4), and see para. 728, note 14 and the text to note 16, ante. As to those rules, 
see note 9, supra. 


732. Posting. On the posting of an outgoing! postal packet? or parcel’, the 
sender must fill up such certificates (and, in the case of a parcel, customs 
declarations*) and such other documents and affix such labels respecting the 
contents of the packet or parcel as may be required by the law of the country or 
place in which it is posted or to which it is addressed, or as the Post Office may 
direct’. All outgoing parcels® must be posted: 


(1) by being handed to an officer on duty at the counter of a post office 


designated by the Post Office for that purpose at a time when the office is 
open to the public for the posting of parcels’; or 
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(2) in circumstances in which the Post Office permits that mode of posting, 
by being handed to an officer of the Post Office? authorised to receive 
parcels for the post otherwise than at such a post office counter’. 


Every outgoing parcel must bear the name and full address of the addressee and 
of the sender written by means other than a pencil, or by means of a copying ink 
pencil applied to a dampened surface!®. On the posting of an outgoing parcel, 
the sender must fill up a dispatch note in a prescribed!! form if required to do 
ae 


For the meaning of “outgoing”, see para. 727, note 6, ante. 

For the meaning of “postal packet”, see para. 727, note 3, ante. 

For the meaning of “parcel, see para. 727, note 4, ante. 

A postal packet which contains dutiable articles is required to bear such a label and have 

attached or contain such customs declarations as may be required by Treasury regulations: Post 

Office Overseas Letter Post Scheme 1977, para. 15 (2) (c). As to this scheme, see para. 727, note 

I, ante. As to the customs enactments and regulations, see paras. 780 et seq., post. 

s Ibid., para. 13 (2); Post Office Overseas Parcel Post Scheme 1977, para. 10 (3). As to the parcel 
post scheme, see para. 727, note 2, ante. 

6 For similar requirements as to the posting of registered postal packets and insured letters, see 

para. 747, text to note 6 (registered packets), and para. 749, note 3 (insured letters), post. 

Post Office Overseas Parcel Post Scheme 1977, para. ro (1) (a). 

For the meaning of “officer of the Post Office”, see para. 729, note 8, ante. 

Post Office Overseas Parcel Post Scheme, para. 10 (1) (b). 

Ibid., para. 10 (2). 

“Prescribed” means prescribed by the Post Office: ibid., para. 3 (1). 

Ibid., para. 10 (3). 


ES 
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733. Postage on packets other than parcels. The rate of postage charged on 
a postal packet! depends upon the description of the packet and, in the case of an 
air mail packet?, on the country or place to which it is addressed?. The 
descriptions of postal packets, to each of which separate rates apply, are: 


(1) a letter*, which includes any communication in the nature of current or 
personal correspondence and also a packet containing goods or articles of 
merchandise which is transmitted at the letter rate of postage’; 

(2) a postcard?, which means a card recognised as a postcard in accordance 
with the terms of the Universal Postal Convention for the time being in 
force”; 

(3) a printed packet’, which means a packet consisting of or containing only 
the following (whether printed, engraved, lithographed, mimeographed 
or photographed): newspapers and periodicals, books and pamphlets; 
sheets of music (except perforated shects intended for use with automatic 
musical instruments), visiting cards, address cards, and proofs of printing 
(with or without the relative manuscript); engravings, photographs and 
albums containing photographs; pictures, drawings, plans, maps and 
patterns intended for cutting out; prospectuses, advertisements, catalogues 
and notices; Or impressions or copies upon paper (or similar material) 
obtained by printing, engraving, lithography, mimeography, photo- 
graphy, or any other easily recognisable mechanical process other than 
tracing, a stamp or a typewriter’; 


Para. 733 Vol. 36: Post Office 478 


Dn 


(4) a small packet!0, which means a packet of goods!? which contains or bears 
no letter, note or other communication, except such as are expressly 
permitted??; l 

(5) a registered newspaper!3, which means a publication registered in the Post 
Office register of newspapers!*; 

(6) an All-up Newspaper!?, which means an outgoing printed packet 
consisting of, or containing, one or more registered newspapers (and 
nothing else), which is posted to an address in Europe and is marked 
conspicuously ‘‘All-up Newspaper” to indicate the sender’s desire that it 
should be accorded by the Post Office the same treatment, as regards its 
dispatch and delivery from the British postal area, as would be appro- 
priate to a packet transmitted at the letter rate of postage’®; 

(7) literature for the blind?*”, which means books or papers (including letters 
to or from blind persons) impressed or otherwise prepared for the use of 
the blind, plates bearing the characters of writing used for the blind and 
also voice records and special paper intended solely for the use of the blind 
which are sent by or addressed to an institute for the blind?®. 


For the meaning of “postal packet”, see para. 727, note 3, ante. 

“Air mail packet” means an outgoing (defined in para. 727, note 6, ante) postal packet 
intended by the sender to be conveyed through any part of its course in the post by an air mail 
service, not being a letter or postcard addressed to a destination to which letters or postcards 
are ordinarily conveyed by an air mail service although they do not bear any indication of the 
sender’s intention that they should be so conveyed: Post Office Overseas Letter Post Scheme 
1977, para. 3 (1). As to this scheme, see para. 727, note 1, ante. For the meaning of “letter” and 
“postcard”, see the text, heads (1) and (2). “Air mail service” means a service established by or 
under the direction of the Post Office for the conveyance of mails by air: para. 3 (1). An air 
mail packet must bear either a blue “Air Mail” label, or the words “PAR AVION (BY AIR MAIL)” 
written boldly or typed, on the left of the address: para. 26 (1). 

For the air mail postage rate zones, see ibid., para. 3 (2), Sch. 4 (amended by the Post Office 
Overseas Letter Post Amendment (No. 4) Scheme 1980). 

For the rates of postage on letters and postcards, see the Post Office Overseas Letter Post 
Scheme 1977, para. 5 (2), Sch. 1, Part II (surface mail), and para. 9, Sch. 3, Part I (air mail) (as 
amended: see note 3, supra). There are separate rates for air letters and forces air letters: see 
para. 9 (amended by the Post Office Overseas Letter Post Amendment (No. 2) Scheme 1979; 
Post Office Overseas Letter Post Amendment (No. 4) Scheme 1980). “Air letter” means an air 
mail packet (not being a forces air letter) consisting of a letter written on a special air letter 
form provided or approved by the Post Office; and “forces air letter” means an air mail packet 
consisting of a letter written on a special forces air letter form provided by the Post Office and 
addressed to, or sent to the British postal area (defined in para. 727, note s, ante) by, a member 
of the United Kingdom armed forces serving abroad or on board a Royal Naval ship on the 
high seas or in any port or place outside that area, or a member of the armed forces of the 
Commonwealth or of a state allied with the United Kingdom serving with British units or 
using a British forces address: para. 3 (1). For special rates for letters and postcards posted for 
transmission to a person on board a Royal Naval ship (whether on the high seas or in a port or 
place outside the British postal area) or for transmission (through a British forces post office or 
a postal administration which has agreed to deliver them at such rates without surcharge) to a 
member of the United Kingdom or Commonwealth armed forces serving outside the British 
postal area or to a member of the forces of a state allied to the United Kingdom serving with 
the United Kingdom or Commonwealth forces, see para. 5 (1), Sch. 1, Part I (surface mail) 
para. 9, Sch. 3, Part III, paras. 1, 2 (as amended: see note 3, supra) (air mail). 

Ibid: para. 3 (1) 

As to rates of postage, see note 4, supra. 

Post Office Overseas Letter Post Scheme 1977, para. 3 (1); and see the Universal Postal 
Convention (Lausanne, sth July 1974; TS 57 (1976); Cmnd. 6538). For rules applicable to 
postcards, see the Post Office Overseas Letter Post Scheme 1977, para. 21. 
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For rates of postage, see 1bid., para. 7 (4), Sch. 2, Part IV, para. 1 (amended by the Post Office 
Overseas Letter Post Amendment (No. 3) Scheme 1979) (surface mail); Post Office Overseas 
Letter Post Scheme 1977, para. 9, Sch. 3, Part Il (amended by the Post Office Overseas Letter 
Post Amendment (No. 4) Scheme 1980) (air mail). For the special rates corresponding to the 
special rates referred to in note 4, supra, and (as regards surface mail rates only) applicable also 
to packets posted on board a Royal Naval ship to an address in the British postal arca or posted 
to such an address by a member of the United Kingdom or Commonwealth forces serving 
outside the British postal area through a British forces post office at which British postage 
stamps are issued, see the Post Office Overseas Letter Post Scheme 1977, para. 7 (1), Sch. 2, Part Il 
(surface mail), and para. 9, Sch. 3, Part Ml, para. 3 (as amended: sce note 3, supra) (air mail). 
There are reduced rates for outgoing printed packets (other than air mail packets and All-up 
Newspapers (defined in the text, head (6)) consisting of or containing only newspapers and 
periodicals printed and published in the British postal area which mect certain conditions, 
books, pamphlets, musical scores or maps: paras. 6, 7 (2), Sch. 2, Part I (as so amended). As to 
the rates applicable to bulk posting in mail bags, see para. 735, post. 

Ibid., para. 22 (1). As to printed packets, details of matter which is not transmissible as or in 
such a packet, and conditions, see paras. 12, 22. Printed packets are subject to examination in 
the post and, except as provided in para. 22, every printed packet must be so made up that it 
can easily be examined, and there are detailed rules: see paras. 12, 22 (4), (5). Such a packet 
(other than an All-up Newspaper) must be conspicuously marked “Printed Papers” or 
“Printed Papers Reduced Rate” (if such is the case) on the left hand side above the address: 
para. 22 (7). A printed packet (other than an All-up Newspaper) may be withheld from 
dispatch until any subsequent dispatch: para. 23. As to outgoing printed packets which are 
transmissible at reduced rates (see note 8, supra), and details of matter which is not transmissible 
as or in such packets, and conditions, see para. 6. Such packets must be conspicuously marked 
“Printed Papers Reduced Rate” on the left hand side above the address: para. 6 (2) proviso. 

For rates of postage, see ibid., para. 7 (4), Sch. 2, Part IV (amended by the Post Office Overseas 
Letter Post Amendment (No. 2) Scheme 1979) (surface mail), and the Post Office Overseas 
Letter Post Scheme 1977, para. 9, Sch. 3, Part II (amended by the Post Office Overseas Letter 
Post Amendment (No. 4) Scheme 1980) (air mail). For special air mail rates corresponding to 
the special rates referred to in note 4, supra, see the Post Office Overseas Letter Post Scheme 
1977, para. 9, Sch. 3, Part III (amended by the Post Office Letter Post Amendment (No. 2) 
Scheme 1979). 

For the meaning of “goods”, see ibid., para. 24 (8). 

Ibid., para. 24 (1). No postage stamp or form denoting payment of postage (whether cancelled 
or not) or paper representing monetary value may be enclosed: para. 12. As to the invoices and 
other communications which may be sent with goods, and the other conditions applicable to 
small packets, see para. 24 (2), (4)-(7). Small packets are subject to examination in the post 
(para. 12) and, except as the Post Office may allow, and subject to para. 22 (5)—(7), they must 
be so made up that they can easily be examined (para. 22 (4)). Every such packet must be 
clearly marked “Small Packet” on the left hand side above the address and bear the necessary 
customs declaration: para. 24 (3). 

The surface mail rates of postage are the rates applicable to printed packets when they are 
posted as such: see note 8, supra. As to the rates applicable to All-up Newspapers, see note 15, 
infra. For air mail rates to countries outside Europe, see ibid., para. 9, Sch. 3, Part II (as 
amended: see note 3, supra). 

As to the registration of newspapers, sce the Post Office Inland Post Scheme 1979, para. 21 (see 
para. 709, ante), applied by the Post Office Overseas Letter Post Scheme 1977, para. 45, Sch. 8 
(amended by the Post Office Overseas Letter Post Amendment (No. 1) Scheme 1979). 

For rates of postage (except where the special rates for printed packets mentioned in note 8, 
supra, apply), sce the Post Office Overseas Letter Post Scheme 1977, para. 7 (3), Sch. 2, Part II 
(as amended: see note 3, supra). 

Ibid., para. 3 (1). For the meaning of “British postal area”, see para. 727, note $, ante. 

No postage is payable on an outgoing packet (other than an air mail packet) containing only 
literature for the blind: ibid., para. 8. As to air mail rates.on such a packet to Europe or 
elsewhere, see para. 9, Sch. 3, Part H (as amended: see note 3, supra). 

Ibid., para. 3 (1). A packet which consists of or contains any article liable to customs duty in 
the country of destination may not be posted as such a packet: para. 15 (1). As to conditions 
relating to contents, make-up and wrapping, see para. 25. The packet must be clearly marked 
on the left hand side, above the address, “Literature for the Blind (Cecogrammes)”: para. 25 (1) (b). 


Paras. 734-736 Vol. 36: Post Office 480 


734. Postage on parcels. Postage is charged and payable on outgoing? parcels? 
at rates depending upon weight and destination?. On parcels which exceed the 
limits of weight? and which the Post Office allows to be posted, postage is 
charged and payable at rates fixed by the Post Office. 


1 For the meaning of “outgoing”, see para. 727, note 6, ante. 

2 For the meaning of ““parcel”, see para. 727, note 4, ante. 

3 Post Office Overseas Parcel Post Scheme 1977, para. 5 (1), Sch. 1, Part I (amended by the Post 
Office Overseas Parcel Post Amendment (No. 3) Scheme 1980). As to these schemes, see para. 
727, note 2, ante. Separate rates are charged for air parcels: see Sch. 1, Part I (as so amended). 
“Air parcel’? means an outgoing parcel intended by the sender to be conveyed through any 
part of its course in the post by an air mail service: para. 3 (1). “Air mail service” means a 
service established by or under the direction of the Post Office for the conveyance of mails by 
air: para. 3 (1). The air parcel service is available only to such places as the Post Office may 
from time to time prescribe: para. 17 (2). Every air parcel must bear an “Air Mail” label close 
to the place (or to each place) where the address appears: para. 17 (1). Special rates, depending 
on weight alone, apply in the case of parcels, other than air parcels, addressed to a person on 
board a Royal Naval ship, whether on the high seas or in any port or place outside the British 
postal area (defined in para. 727, note 5, ante), or posted for transmission through a British 
forces post office to a member of the United Kingdom or Commonwealth armed forces 
serving outside that area, or to a member of the armed forces of a state allied to the United 
Kingdom serving outside that area with the United Kingdom or Commonwealth forces: para. 
5 (2), Sch. 1, Part I (as so amended). 

4 As to limits of weight, see para. 730, ante. 

5 Post Office Overseas Parcel Post Scheme 1977, para. $ (3). 


735. Transmission of printed matter in bulk at special rates. The Post 
Office may make arrangements with the senders of printed matter! by which the 
senders may enclose such matter in mail bags provided by the Post Office?, each 
bag containing only printed matter all of which is destined for transmission to 
the same person at the same address?. Postage is charged payable at special rates 
according to the weight of each bag and its contents*. The senders must comply 
with such conditions as the Post Office may from time to time consider 
expedient as to the make-up of the mail bags, the manner in which they are to 
be addressed and posted and returned, the total weight of each bag, the limits of 
weight and size of the individual items it contains, the manner in which the 
postage is to be paid and any incidental and supplementary matters5. 


1 “Printed matter” means anything which would be transmissible as or in a printed packet 
(defined in para. 733, head (3), ante): Post Office Overseas Letter Post Scheme 1977, para. 30 
(3). As to this scheme, see para. 727, note I, ante. 

2 Ibid., para. 30 (1). 

Ibid., para. 30 (2). 

4 Ibid., para. 30 (1). As to the rates of postage, see para. 10 (1) (amended by the Post Office 
Overseas Letter Post Amendment (No. 3) Scheme 1979; Post Office Overseas Letter Post 
Amendment (No. 4) Scheme 1980). Where postage is so charged, and is paid, on a mail bag, 
none is chargeable on the individual packets it contains: Post Office Overseas Letter Post 
Scheme 1977, para. 10 (2): 

5 Ibid., para. 30 (2). 
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736. Remission of postage and fees. The Post Office may remit in whole or 
in part any postage or other sums chargeable on postal packets! or parcels? in 
such cases or classes of cases as it may determine?. 
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1 For the meaning of “postal packet”, see para. 727, note 3, ante. 

2 For the meaning of “parcel”, sec para. 727, note 4, ante. 

3 Post Office Overseas Letter Post Scheme 1977, para. 44; Post Office Overseas Parcel Post 
Scheme 1977, para. 28. As to these schemes, see para. 727, notes 1, 2, ante. 


737. Payment of postage and fees. The postage and fees payable on every 
postal packet! and on every parcel? and the fees payable in respect of postal 
facilities must be prepaid?, except where the Post Office has granted credit 
facilities to the sender* or where the Post Office otherwise directs®. The 
provisions with respect to the manner in which payment of such postage or fees 
may be denoted and as to the use of postal franking machines® are similar to 
those applicable in the inland post”. 


For the meaning of “postal packet”, see para. 727, note 3, ante. 

For the meaning of “parcel”, see para. 727, note 4, ante. 

Post Office Overseas Letter Post Scheme 1977, para. 16 (1); Post Office Overseas Parcel Post 

Scheme 1977, para. 11 (1). As to these schemes, see para. 727, notes 1, 2, ante. 

4 Ibid., para. 11 (2); Post Office Overseas Letter Post Scheme 1977, para. 16 (2). 

5 Ibid., para. 16 (1); Post Office Overseas Parcel Post Scheme 1977, para. 11 (1). 

6 As to these provisions in relation to parcels, see ibid., paras. 11 (3)—(8), 29, Sch. 4 (amended by 
the Post Office Overseas Parcel Post Amendment (No. 1) Scheme 1979), applying the Post 
Office Inland Post Scheme 1979, Sch. 2 (relating-to the authorisation by the Post Office of the 
use of postal franking machines). As to postal packets, see the Post Office Overseas Letter Post 
Scheme 1977, paras. 16 (3)—(8), 45, Sch. 8 (amended by the Post Office Overseas Letter Post 
Amendment (No. 1) Scheme 1979) applying the Post Office Inland Post Scheme 1979, Sch. 2 
(relating to the authorisation of the use of postal franking machines). Where payment is 
denoted by franking machine or impression made by any other authorised device, special 
conditions and restrictions as to posting apply: see the Post Office Overseas Letter Post Scheme 
1977, para. 16 (5), and the Post Office Overseas Parcel Post Scheme 1977, para. 11 (5). 

7 For the provisions applicable in the inland post, see para. 702, ante. 
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738. Unpaid or underpaid postage. An outgoing! postal packet?, including 
an air mail packet? (other than an insured letter? or other registered postal 
packet>), on which no part or part only of the postage has been prepaid may, at 
the discretion of the Post Office, be forwarded, charged with the amount of the 
postage deficiency® (and if it is an air mail packet it may be dealt with as surface 
mail’), or returned to the sender for payment of that amount®. If it thinks fit, the 
Post Office may alternatively affix the necessary postage stamps (or indorse the 
packet for treatment as if full postage had been paid) and forward the packet, 
and the sender is then liable to pay on demand the amount of the postage 
deficiency”. 

An incoming!’ insured letter or other registered postal packet must be 
forwarded without any charge for postage deficiency unless redirected!! from an 
address outside the British postal area!?, but any other postal packet, unless so 
redirected, may be returned to the country of origin or may be forwarded 
charged with the postage deficiency and, at the discretion of the Post Office, an 
additional sum!?. 

Where an outgoing parcel! is received back from outside the British postal 
area for return to the sender in accordance with the relative postal arrange- 
ment!5, the sender is liable to pay the amount of any postage deficiency and any 
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unpaid fees and charges incurred'®, together with such postage for the return 
transmission and such other charges as the Post Office may consider appropriate 
having regard to the postal arrangement!’. An incoming parcel is charged with, 
and the addressee is liable to pay, any postage deficiency and any unpaid fees and 
diangc 

The Post Office may withhold any incoming packet or parcel from delivery 
or any returned outgoing parcel from being returned to the sender until all sums 
due, including any sum due on such a packet in respect of redirection from an 
address outside the British postal area, have been paid!?. 


For the meaning of “outgoing”, see para. 727, note 6, ante. 

For the meaning of “postal packet”, see para. 727, note 3, ante. 

For the meaning of “air mail packet”, see para. 733, note 2, ante. 

For the meaning of “insured letter”, see para. 728, note 7, ante, and as to insured letters, see 

para. 749, post. 

As to registered postal packets, see para. 747, post. 

In relation to a postal packet or a parcel, “postage deficiency” means, if no part of the postage 

payable on it has been prepaid, the full amount of the postage which ought to have been 

prepaid, and if part only of the postage has been prepaid, the difference between the full 

amount and the amount prepaid: Post Office Overseas Letter Post Scheme 1977, para. 17 (8); 

Post Office Overseas Parcel Post Scheme 1977, paras. 13 (2), 14 (2). As to these schemes, see 

para. 727, notes I, 2, ante, 

7 Post Office Overseas Letter Post Scheme 1977, para. 17 (3). 

8 Ibid., para. 17 (1) (amended by the Post Office Overseas Letter Post Amendment (No. 2) 
Scheme 1979). 

y Post Office Overseas Letter Post Scheme 1977, para. 17 (2). 

10 “Incoming” means received at a post office in the British postal area (defined in para. 727, note 
$, ante) through the post: ibid., para. 3 (1); Post Office Overseas Parcel Post Scheme 1977, 
para. 3 (1). l 

11 An incoming postal packet which was redirected from any address outside the British postal 
area to an address within that area must be forwarded charged with a specified sum, unless it 
was prepaid on redirection: Post Office Overseas Letter Post Scheme 1977, para. 17 (5). The 
sum charged for an insured letter or other registered postal packet is the difference, if any, between 
the amount of postage which would have been chargeable if the packet had been addressed 
originally to the new address and the amount of postage which was chargeable on the first 
transmission, whether or not the last-mentioned amount was fully prepaid: para. 17 (5) (b). On 
any other description of postal packet, the sum charged is the amount of postage which would 
have been chargeable if the packet had been addressed originally to the new address less the 
amount of postage, if any, prepaid on the first transmission and, if the whole or part of the 
postage on the first transmission was not prepaid, an additional sum may be charged at the 
discretion of the Post Office: para. 17 (s) (a). In either case, if the packet was transmitted by air 
after redirection without prepayment of additional postage in respect of transmission by air, 
the packet is chargeable with a further sum: para. 17 (5) (c). Where the total amount which 
would be so chargeable on a redirected packet of any description would be less than a certain 
minimum sum, the minimum sum must be charged: para. 17 (6). 

12 For the meaning of “British postal area”, see para. 727, note $, ante. 

13 Post Otfice Overseas Letter Post Scheme 1977, para. 17 (4). Where the total amount chargeable 
would be less than a certain minimum sum, the minimum sum must be charged: para. 17 (6). 

14 For the meaning of “parcel”, see para. 727, note 4, ante. 

15 For the meaning of “postal arrangement”, see para. 728, note 19, ante. 

16 Ie. fees and charges payable under the law, regulations or schemes in force in the British postal 
area or any country or place from or through which the parcel was transmitted: Post Office 
Overseas Parcel Post Scheme 1977, para. 14 (1). 

17 Ibid., para. 14 (1). The sender is so liable, whether or not the parcel is returned to him: para. 14 
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18 Ibid., para. 13. The fees and charges referred to are such as are mentioned in note 16, supra: para. 
03} (Gi). 
19 Ibid., para. 15 (1); Post Office Overseas Letter Post Scheme 1977, para. 17 (7). 
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739. Treatment of irregular packets or parcels. If any postal packet! or 
parcel? is found when in the post not to comply with a provision of the law of 
the country in which it was posted or to which it is addressed, or of any country 
through which it may pass?, or not to be accompanied by a document required 
by any such provision‘, it may be detained, or returned to the sender, or (unless 
it is a parcel) forwarded and delivered, or it may be dealt with or disposed of as 
the Post Office thinks fit?. If a postal packet is found to contain two or more 
postal packets addressed to different persons who are at different addresses, or an 
incoming® parcel is found to contain two or more postal packets or parcels so 
addressed, that packet or parcel may, if the Post Office thinks fit, be delivered to 
the addressee, subject to such charge as the Post Office may fix, not exceeding 
the aggregate amount of the separate charges which would have been payable in 
respect of all the packets or parcels it contains if each of them had been posted 
separately without prepayment of postage and, if they are contained in an 
incoming parcel, as if each of them had been so posted in the British postal area’ 
to the country of origin’. If the Post Office thinks fit, a postal packet of any 
particular description (other than a letter?) which is found when in the post not 
to comply with the provisions of the relevant scheme applicable to packets of 
that description!® may be treated as if it had been posted as a letter or as a packet 
of such other description as the Post Office considers appropriate!!. 


1 For the meaning of “postal packet”, see para. 727, note 3, ante. 

2 For the meaning of ““parcel”, see para. 727, note 4, ante. 

3 Le. including the Post Office Act 1953 (see s. 11, and para. 687, ante), the relevant scheme (i.e. 
the Post Office Overseas Letter Post Scheme 1977 or the Post Office Overseas Parcel Post 
Scheme 1977, as to which see para. 727, notes I, 2, ante) or the regulations under the 
enactments relating to customs (see para. 782, post): para. 12 (1); Post Office Overseas Letter 
Post Scheme 1977, para. 18 (1). As to the provisions of the schemes which prohibit the posting 
and (subject to the provision which follows in the text) the conveyance or delivery of certain 
postal packets and parcels by reason of their contents or otherwise, see paras. 728, 729, ante. 

As to such documents, see para. 732, ante, and para. 784, post. 

Post Office Overseas Letter Post Scheme 1977, para. 18 (1); Post Office Overseas Parcel Post 
Scheme 1977, para. 12 (1). 

6 For the meaning of “incoming”, see para. 738, note 10, ante. 

For the meaning of “British postal area”, see para. 727, note $, ante. 

Post Office Overseas Letter Post Scheme 1977, para. 18 (2); Post Office Overseas Parcel Post 
Scheme 1977, para. 12 (2). Such a packet or parcel is not admissible in the post and, subject to these 
provisions, may not be conveyed or delivered by post: see para. 728, text to notes 17, 18, ante. 
o For the meaning of “letter”, see para. 733, head (1), ante. 

10 Le. the Post Office Overseas Letter Post Scheme 1977. 

11 Ibid., para. 18 (3). 
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740. Undeliverable postal packets and parcels. At the discretion of the Post 
Office, an incoming! postal packet? which, for any reason, cannot be delivered 
may be returned to the sender, or destroyed or disposed of as the Post Office 
thinks fit?. An incoming parcel* which cannot be delivered, or an outgoing’ 
parcel which is received back from a place outside the British postal area® for 
return to the sender in accordance with the relative postal arrangement” and 
which cannot be returned, or an incoming or returnable parcel in respect of 
which any postage deficiency or fees and charges® have not been paid within 


Paras. 740, 741 Vol. 36: Post Office 484 


such period as the Post Office may consider reasonable, may be dealt with or 
disposed of as the Post Office thinks fit’. 


1 For the meaning of “incoming”, see para. 738, note 10, ante. 

2 For the meaning of “postal packet”, see para. 727, note 3, ante. 

3 Post Office Overseas Letter Post Scheme 1977, para. 19. As to this scheme, see para. 727, note 

iy Amie, 

For the meaning of “parcel”, see para. 727, note 4, ante. 

For the meaning of “outgoing”, see para. 727, note 6, ante. 

For the meaning of “British postal area”, see para. 727, note $, ante. 

For the meaning of “postal arrangement”, see para. 728, note 19, ante. 

As to the liability of the addressee or the sender (as the case may be) to pay any postage 

deficiency, unpaid fees and charges on delivery or return of a parcel, see para. 738, text and 

notes 14—18, ante. 

9 Post Office Overseas Parcel Post Scheme 1977, para. 16 (1). As to this scheme, see para. 727, 
note 2, ante. Where an incoming parcel cannot be delivered within a reasonable time, or is 
refused, but is subsequently delivered at the request of the sender or addressee, additional 
postage is charged and is payable by the addressee on its delivery: para. 16 (3). Where an 
incoming parcel cannot be delivered as originally addressed and the sender has furnished the 
address of a substituted addressee in accordance with the relative postal arrangement, additional 
postage is charged and is payable by the substituted addressee on its delivery at that address: 
para. 16 (2). 
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B. SPECIAL SERVICES AND FACILITIES 


741. Express delivery. An outgoing! postal packet? or parcel? which is 
intended by the sender to be delivered by special messenger must be marked 
“Express” or “Expres”, and a fee is chargeable which must be prepaid*. The 
service of delivery of outgoing parcels by special messenger is available only for 
parcels addressed to countries or places in which that service is provided for by 
the relative postal arrangement. Certain provisions of the inland post scheme 
apply in respect of the service of conveying a postal packet or parcel by special 
messenger from the Post Office office of delivery when that service is provided 
at the request of the addressee and in respect of some other express delivery 
Services”. 


For the meaning of “outgoing”, see para. 727, note 6, ante. 

For the meaning of “postal packet”, see para. 727, note 3, ante. 

For the meaning of “parcel”, see para. 727, note 4, ante. 

As to postal packets, see the Post Office Overseas Letter Post Scheme 1977, para. 29 (amended 

by the Post Office Letter Post Amendment (No. 2) Scheme 1979; Post Office Overseas Letter 

Post Amendment (No. 4) Scheme 1980) and, as to parcels, see the Post Office Overseas Parcel 

Post Scheme 1977, para. 19 (amended by the Post Office Overseas Parcel Post Amendment 

(No. 2) Scheme 1979; Post Office Overseas Parcel Post Amendment (No. 3) Scheme 1980). As 

to these schemes, see para. 727, notes I, 2, ante. 

s Post Office Overseas Parcel Post Scheme 1977, para. 19. For the meaning of “postal 
arrangement”, see para. 728, note 19, ante. 

6 See the Post Office Inland Post Scheme 1979, para. 27, Sch. 4, items 2, 4-7 (fees and provisions 

in respect of certain express delivery services: see para. 745, text and note 17, post), applied by 

the Post Office Overseas Letter Post Scheme 1977, para. 45, Sch. 8 (amended by the Post 

Office Overseas Letter Post Amendment (No. 1) Scheme 1979), and the Post Office Overseas 
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Parcel Post Scheme 1977, para. 29, Sch. 4 (amended by the Post Office Overseas Parcel Post 
Amendment (No. 1) Scheme 1979). 


742. Cash on delivery parcels. “Cash on delivery parcel’? means a parcel! 
upon which, in accordance with a postal arrangement?, the Post Office or the 
postal administration of a country or place outside the British postal area? 
undertakes at the request of the sender to secure the collection of a sum of 
money, called a “trade charge”, on his behalf from the addressee as a condition 
of delivery and upon which the sender has paid the fee for the cash on delivery 
service?. The trade charge must not exceed £50 or such lower limit as may be 
fixed by the relevant postal arrangement?. The sender of an outgoing® cash on 
delivery parcel must mark on its cover, by means other than a pencil, the word 
“Remboursement” followed by the amount of the trade charge”, which amount 
must also be marked, by such means, on the dispatch note if such a note is 
required®. He must also fill up, by the same means, a trade charge money order 
form?. Wherever the amount of the trade charge is required to be shown, no 
erasure or correction of that amount is permitted!*%. The Post Office must 
furnish the sender with a certificate of posting acknowledging payment of the 
cash on delivery fee and stating the amount of the trade charge!!. On receiving 
advice from the postal administration of the country or place of destination that 
the trade charge has been collected, the Post Office must remit the amount of 
the trade charge to the sender, or a person nominated by him, by means of a 
trade charge money order!” or by such other means as the Post Office thinks 
fits 

On the delivery of an incoming!‘ cash on delivery parcel, a fee is charged and 
payable in addition to any other sums due!?, and the parcel must not be given 
up to the addressee or opened at his request until that fee, the trade charge and 
any other sums due on it have been paid!®. The Post Office must remit the 
amount of the trade charge when received to the sender, or a person nominated 
by him, through the postal administration of the country or place of origin of 
the parcel by means of the trade charge money order form which accompanied 
the parcel, or by such other means as it thinks fit!’. 


For the meaning of “parcel”, see para. 727, note 4, ante. 

For the meaning of ‘postal arrangement”, see para. 728, note 19, ante. 

For the meaning of “British postal area”, see para. 727, note s, ante. 

Post Office Overseas Parcel Post Scheme 1977, para. 3 (1). For the fee which is charged and 

payable in addition to the postage and any other charges, see para. 20 (2) (a) (amended by the 

Post Office Overseas Parcel Post Amendment (No. 2) Scheme 1979; Post Office Overseas 

Parcel Post Amendment (No. 3) Scheme 1980). As to these schemes, see para. 727, note 2, ante. 

5 Post Office Overseas Parcel Post Scheme 1977, para. 20 (1). The charge must not include 
fractions of new pence: para. 20 (1). 

6 For the meaning of “outgoing”, see para. 727, note 6, ante. 

7 Post Office Overseas Parcel Post Scheme 1977, para. 20 (2) (b). 

8 Ibid., para. 20 (2) (c). As to dispatch notes, see para. 732, ante. 
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9 Ibid., para. 20 (2) (d). As to trade charge money orders, see note 12, infra. 

10 Ibid., para. 20 (2) (e : 

11 Ibid., para. 20 (2) (f) 

12 Ibid., para. 20 (2) (g The provisions of the Post Office Inland Post Scheme 1979, para. $1 
(crossing of trade charge money orders), para. 52 (payment to bankers), para. 53 (payment of 
out-of-date money orden), apply to such orders: Post Office Overseas Parcel Post Scheme 
1977, para. 29, Sch. 4 (amended by the Post Office Overseas Parcel Post Amendment (No. 1) 
Scheme 1979). 


Paras. 742—744 Vol. 36: Post Office 486 


13 Post Office Overseas Parcel Post Scheme 1977, para. 20 (2) (g). 

14 For the meaning of “incoming”, sec para. 738, note 10, ante. 

15 Post Office Overseas Parcel Post Scheme 1977,>para. 20 (3) (a) (amended by the Post Office 
Overseas Parcel Post Amendment (No. 2) Scheme 1979; Post Office Overseas Parcel Post 
Amendment (No. 3) Scheme 1980). 

16 Post Office Overseas Parcel Post Scheme 1977, para. 20 (3) (b). 

i7 Ibid., para O 


743. Delivery of parcels free of customs duty and charges. Where the 
relative postal arrangement! so provides, the sender of an outgoing? parcel’, 
other than a cash on delivery parcel*, may have the parcel delivered free of any 
customs duty, postal fees and charges which would otherwise be payable by the 
addressee under the law or regulations of the place of destination?. To obtain this 
service, the sender must mark on the cover of the parcel the words “To be 
delivered free of charges” or “Franc de Droits’’®, and he must pay at the time of 
posting a deposit of such sum as the Post Office may require in respect of any 
such duty, fees and charges as, in its opinion, may be charged in the place of 
destination and sign an undertaking to pay to the Post Office on demand the 
aggregate of the amounts so charged’. The deposit will be appropriated in or 
towards the amount payable under the undertaking® and, if it exceeds that 
amount, the excess will be repaid by the Post Office?. A fee is payable by the 
sender at the time when any amount is paid in accordance with the undertaking 
or any such excess is repaid!®. If the relative postal arrangement so provides, the 
sender of an outgoing cash on delivery parcel may have the parcel delivered free 
of customs duty and of all other charges which would otherwise be due on 
delivery, except the trade charge!!. The cover of the parcel must be marked 
with the words “To be delivered free of charges except the trade charge’’!? and 
the foregoing provisions with respect to the deposit and undertaking and 
payment of the fee apply!?. 


1 For the meaning of “postal arrangement”, see para. 728, note 19, ante. 
2 For the meaning of “outgoing”, see para. 727, note 6, ante. 

3 For the meaning of ““parcel”, see para. 727, note 4, ante. 

4 For the meaning of “cash on delivery parcel”, see para. 742, ante. 

5 See the Post Office Overseas Parcel Post Scheme 1977, para. 21 (1). As to this scheme, see para. 
727, note 2, ante. 

6 Ibid., para. 21 (1) (c). 

7 Ibid., para. 21 (1) (a). Payment of the deposit or of any amount due under the undertaking 
may be denoted by a postal franking machine: para. 21 (3). A certificate of posting with a 
receipt for the deposit must be given to the sender: para. 21 (1) (d). 

ES bj. pera on (Gi) (EI). 

o Ibid., para. 21 (1) (e). 

10 Ibid., para. 21 (1) (b) (amended by the Post Office Overseas Parcel Post Amendment (No. 2) 
Scheme 1979; Post Office Overseas Parcel Post Amendment (No. 3) Scheme 1980). 

11 Post Office Overseas Parcel Post Scheme 1977, para. 21 (2). For the meaning of “trade charge” 
and as to cash on delivery parcels generally, see para. 742, ante. 

12 Ibid., para. 21 (2) proviso. 

13) bid paral ar (0): 


744. Redirection after delivery. A postal packet! or a parcel? may be 
redirected from its original address, or any substituted address3, to the same 
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addressee at any other address either within or outside the British postal area4 
provided the sender has not forbidden redirection by a note on the address side 
and (except in the case of a postal packet redirected to an address in the British 
postal area, the Channel Islands, the Isle of Man or the Republic of Ireland) the 
packet or parcel is eligible for transmission to the country of the new address and 
complies with the conditions applicable to such transmission5. If the new address 
of a postal packet is in the Channel Islands, the Isle of Man or the Republic of 
Ireland, the packet must have been eligible for transmission to that address from 
the country in which it was posted and must comply with the conditions 
applicable to incoming packets®. 

Except as the Post Office may allow, a postal packet which is redirected from 
an address in the British postal area more than one day after the day of its 
delivery’? at that address, or which, before redirection, has been opened or 
altered, or on which the name of the addressee originally written has been 
obscured by an adhesive label used to indicate the new address, must be treated 
as if it had been posted anew, without prejudice to the liability of any person for 
any sums which became chargeable before redirection®. 

An incoming? registered postal packet! or insured letter!! which is redirected 
from an address in the British postal area must be accepted for further 
transmission as a redirected registered packet or insured letter, as the case may 
be, if, but only if, it does not appear to have been opened and it is reposted 
without any additional cover by being delivered to an officer on duty at a post 
Office’? or, except in the case of an insured letter, to-an officer of the Post 
Office!3 authorised to receive packets for registration elsewhere!*. An incoming 
insured letter redirected as such to an address outside the British postal area must 
comply with the conditions applicable to insured letters posted in that area to 
that address, unless that address is in the Republic of Ireland, the Channel Islands 
or the Isle of Man, in which case it must comply with such conditions as may be 
imposed by the postal administration of the country, bailiwick or place in which 
the address is situated!*. 

A postal packet, other than a registered packet!® on which a registration fee in 
excess of the minimum registration fee has been paid!”, which was posted in the 
British postal area, the Channel Islands, the Isle of Man or the Republic of 
Ireland and transmitted under the scheme relating to the inland post!® to an 
address in the British postal area may be redirected from its original address to 
the same addressee at any address which is not in the British postal area, the 
Channel Islands, the Isle of Man or the Republic of Ireland, provided that the 
sender has not forbidden redirection by a note on the address side of the packet 
and the packet is eligible-for transmission to the country of the new address and 
complies with the conditions applicable to such transmission??. 

An incoming parcel may not be redirected if it appears to have been opened 
or altered or if the name of the addressee originally written on it has been 
obscured2°. On redirection of an incoming parcel to an address in the British 
postal area, additional postage is chargeable equal in amount to the postage 
which would be appropriate if it were posted anew in that area to that address; if 
such postage is not prepaid on redirection, it is payable by the addressee, and 
delivery may be withheld unless it is paid?!. However, the Post Office may 
remit such additional postage if the parcel is redirected on the day of delivery or 
on the following day?? to an address served by the same delivery office as the 
original address or in the same local parcel delivery area??. A parcel redirected to 
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an address outside the British postal area will be delivered free of postage in 
respect of its redirection if the person redirecting it pays additional postage of an 
amount which would be appropriate if it were posted anew in that area to that 
addness?*. 


1 For the meaning of “postal packet”, see para. 727, note 3, ante. 
2 For the meaning of “parcel”, see para. 727, note 4, ante. 

3 As to the substitution of an address where a parcel cannot be delivered and in accordance with 
the relative postal arrangement the sender has furnished a substituted address, sce the Post 
Office Overseas Parcel Post Scheme 1977, para. 16 (2), and para. 740, note 9, ante. As to the 
scheme, sce para. 727, note 2, ante. 

For the meaning of “British postal arca”, sec para. 727, note s, ante. 

Post Office Overseas Letter Post Scheme 1977, para. 40 (1) (a), (c) (as to which see para. 727, 
note 1, ante); Post Office Overseas Parcel Post Scheme 1977, para. 24 (1). No compensation 
may be paid for loss or damage occurring in the post after redirection unless full postage and, 
in the case of an insured parcel, a fresh insurance fce was prepaid on redirection: see para. 750, 
note 2, post. 

6 Post Office Overseas Letter Post Scheme 1977, para. 40 (1) (b). 

7 Sundays, Christmas Day, New Year's Day, Good Friday and public holidays are disregarded: 
ibid., para. 40 (2). 

8 Ibid., para. 40 (2). If the person redirecting an incoming postal packet to a new address outside 
the British postal area, the Channel Islands, the Isle of Man or the Republic of Ireland wishes it 
to be forwarded by an air mail service (defined in para. 733, note 2, ante), he must pay 
additional postage: see para. 40 (6). 

9 For the meaning of “incoming”, see para. 738, note 10, ante. 

10 As to the registration of postal packets, sec para. 747, post. 

11 For the meaning of “insured letter”, see para. 728, note 7, ante, and as to insured letters, see 
para. 749, post. l 

12 Post Office Overseas Letter Post Scheme 1977, para. 40 (3), (4). 

13 For the meaning of “officer of the Post Office”, sec para. 729, note 8, ante. 

14 Post Office Overseas Letter Post Scheme 1977, paras. 32 (2) (b), 40 (3). 

15 Ibid., para. 40 (s). 

16 As to the registration of packets in the inland post, see para. 716, ante. 

17 Post Office Overseas Letter Post Scheme 1977, para. 40 (7) proviso (b). 

18 Le. the Post Office Inland Post Scheme 1979, as to which see para. 694, ante. 

19 Post Office Overseas Letter Post Scheme 1977, para. 40 (7). The provision in the text to note 8, 

supra, applies: para. 40 (7). A registered inland packet must be reposted in the same manner as 

on redirection under that scheme of an incoming registered postal packet (see the text to notes 

9—14, supra): para. 40 (7) proviso (a). A packet posted as a recorded delivery packet ceases to be 

transmitted as such on redirection: para. 40 (7) proviso (c). As to the recorded delivery service, 

see para. 719, ante. 

Post Office Overseas Parcel Post Scheme 1977, para. 24 (1) (c). 

Ibid., para. 24 (2). 

The days mentioned in note 7, supra, are disregarded: ibid., para. 24 (3). 

Ibid., para. 24 (3). 

Ibid., para. 24 (4). Prepayment of such additional postage on redirection will not relieve the 

addressee from liability for any customs duty or from any such fees or charges as are referred 

to in para. 21: para. 24 (4). As to such fees and charges, see para. 743, ante. 
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745. Special facilities. Certain provisions of the scheme relating to the inland 
post with respect to special facilities! extend to postal packets? and parcels? 
transmitted in the overseas post*. The special facilities include (1) the provision at 
Post Office delivery offices of private boxes in which postal packets or parcels 
await collection by the addressee®; (2) the posting or delivery of postal packets or 
parcels in the owner's private bag®; (3) the selectapost service, by which postal 
packets or parcels addressed to the same address which are intended for different 
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points of destination at that address (as indicated in the address by codes, box 
numbers or descriptions) are separated, with or without delivery by the postman 
to more than one such point”; and (4) the redirection of postal packets and 
parcels by the Post Oftice, on the application of the addressee, from the original 
address to another address of the same addressces. Postal packets and parcels 
posted outside the British postal area? may be addressed “Poste Restante” to a 
post office in that area to be called for by the addressee!®. Other facilities 
available in the overseas post are international reply coupons!!, certificates of 
posting of unregistered postal packets!*, advice of delivery of outgoing 
registered postal packets!’ and insured parcels!* at the request of the sender made 
at the time of posting! and inquiry into the suspected loss or non-delivery of an 
outgoing registered postal packet or insured or uninsured parcel!®. All these 
facilities may be provided by the Post Office, at such times, during such periods, 
at such post offices, in such circumstances and on such conditions, as the Post 
Office may from time to time consider expedient! 7. 


1 As to the scheme, see the Post Office Inland Post Scheme 1979, and para. 694, note 1, ante. As 

to special facilities, sec para. 715, ante. 

For the meaning of “postal packet”, see para. 727, note 3, ante. 

For the meaning of “parcel”, see para. 727, note 4, ante. 

See the Post Office Overseas Letter Post Scheme 1977, para. 45, Sch. 8 (amended by the Post 

Office Overseas Letter Post Amendment (No. 1) Scheme 1979) and the Post Office Overseas 

Parcel Post Scheme 1977, para. 29, Sch. 4 (amended by the Post Office Overseas Parcel Post 

Amendment (No. 1) Scheme 1979), which apply certain provisions of the Post Office Inland 

Post Scheme 1979, including paras. 27, 34, Sch. 3, items 8—16, 18, and, in relation to postal 

packets only, Sch. 3, items 1, 3, 7, 17. Where Sch. 3, items 6-18, are being provided, they 

extend to packets and parcels in the overseas post without extra charge, except, in relation to 

parcels, as mentioned in note 8, infra: see the Post Office Overseas Letter Post Scheme 1977, 

Sch. 8 (as so amended), and the Post Office Overseas Parcel Post Scheme 1977, Sch. 4 (as so 

amended). As to the schemes, see para. 727, notes 1, 2, ante. 

5 See the Post Office Inland Post Scheme 1979, Sch. 3, item 8 (applied as mentioned in note 4, 
supra). 

6 See ibid., Sch. 3, item 9. 

7 See ibid., Sch. 3, item 16. 

8 See ibid., Sch. 3, item 10. On delivery of each parcel redirected, the additional postage and fees 
referred to in the Post Office Overseas Parcel Post Scheme 1977, para. 24 (redirection after 
delivery), are payable: sce Sch. 4 (as amended: see note 4, supra). As to additional postage 
chargeable on redirection after delivery, see para. 744, text to note 21, ante. 

y For the meaning of “British postal area”, see para. 727, note $, ante. 

10 See the Post Office Inland Post Scheme 1979, para. 34 (applied as mentioned in note 4, supra); 
and see para. 715, note 8, ante. 
11 “International reply coupon” means a coupon issued in accordance with the terms of the 
Universal Postal Convention for the time being in force which may be bought at post offices 
in the British postal area and presented outside that area in any country which is a member of 
the Universal Postal Union, or bought in such a country and presented at such a post office, for 
exchange or part exchange for postage stamps of such value, or postal stationery of such value 
and kind, as may be permitted in accordance with the terms of the convention: Post Office 
Overseas Letter Post Scheme 1977, para. 39 (1); and see the Universal Postal Convention 
(Lausanne, sth July 1974, TS 57 (1976); Cmnd. sy88). The charge for such a coupon is 25p: 
Post Office Overseas Letter Post Scheme 1977, para. 39 (2). 
A certificate of posting may be given at the request of the sender if the Post Office thinks fit, 
on payment of a fee: see ibid., para. 31, and the Post Office Inland Post Scheme 1979, Sch. 3, 
item 1. As to a duplicate certificate of posting a registered postal packet, see Sch. 3, item 3, 
applied as mentioned in note 4, supra. Compensation for loss or damage is not payable in 
respect of an outgoing postal packet unless such a certificate was obtained: see para. 750, text to 
note 18, post. For the meaning of “outgoing”, see para. 727, note 6, ante. 
13 As to the registration of postal packets, sce para. 74.7, post. 
14 As to the insurance of parcels, sec para. 749, post. 
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15 The request must be made on a form prescribed by the Post Office and a fee paid: see the Post 
Office Overseas Letter Post Scheme 1977, para. 38 (1) (amended by the Post Office Overseas 
Letter Post Amendment (No. 2) Scheme 1979) (registered postal packets), and the Post Office 
Overseas Parcel Post Scheme 1977, para. 25 (1) (amended by the Post Office Overseas Parcel 
Post Amendment (No. 2) Scheme 1979) (insured parcels). 

16 The request for such an inquiry must be made within one year after the day of posting, and, 
unless an advice of delivery fee was paid on posting, an inquiry fee must be paid: see ibid., 
para. 25 (2) (parcels), and the Post Office Overseas Letter Post Scheme 1977, para. 38 (2) 
(registered. postal packets). 

17 Post Office Inland Post Scheme 1979, para. 27, applied as mentioned in note 4, supra, in respect 
of the facilities referred to in the text to notes 4—10, supra. In respect of the other facilities, see 
the Post Office Overseas Letter Post Scheme 1977, para. 27, and the Post Office Overseas 
Parcel Post Scheme 1977, para. 18. 


746. Clearance through customs of incoming packets and parcels. The 
Post Office may charge a fee with respect to the clearance through customs of an 
incoming! postal packet? or mail bag containing printed matter transmitted in 
bulk3, or an incoming parcel*, and such fee, if charged, is payable by the 
addressee on delivery?. Where parcels are stored in bond, a higher fee may be 
charged, depending upon the period for which they are stored®. Certain facilities 
may be afforded on the application of the addressee with respect to the 


clearance through customs of an incoming postal packet or parcel in bond’. The 


facilities are (1) making a search for the packet or parcel with a view to 
expediting customs examination®; (2) permitting the addressee or his authorised 
agent to attend and inspect the packet or parcel’; (3) readdressing the packet or 
parcel to any person within or outside the British postal area!°; (4) permitting 
the addressee or his authorised agent to attend the place where the packet or 
parcel is, so to readdress it!!; or (5) transferring the packet or, following a 
customs notice to the addressee, the parcel to another place appointed as a place 
for customs examination!?, 


1 For the meaning of “incoming”, sec para. 738, note 10, ante. 

2 For the meaning of “postal packet”, see para. 727, note 3, ante. 

3 As to the transmission of printed matter in bulk, see para. 735, ante. For the meaning of 
“printed matter’’, see para. 735, note 1, ante. 

4 For the meaning of parcel h see para. 727, note 4, ante. 

5 Post Office Overseas Letter Post Scheme 1977, para. 15 (3) (amended by the Post Office 
Overseas Letter Post Amendment (No. 2) Scheme 1979; Post Office Overseas Letter Post 
Amendment (No. 4) Scheme 1980); Post Office Overseas Parcel Post Scheme 1977, para. 9 
(amended by the Post Office Overseas Parcel Post Amendment (No. 2) Scheme 1979; Post 
Otfice Overseas Parcel Post Amendment (No. 3) Scheme 1980). As to these schemes, see para. 
FET, OWED Tl, Dy eae 

6 For details and the fees, see the Post Office Overseas Parcel Post Scheme 1977, para. 26 (5)-(7) 
(amended by the Post Office Overseas Parcel Post Amendment (No. 3) Scheme 1980). 

7 For details of, and as to the fees in respect of, postal packets, see the Post Office Overseas Letter 
Post Scheme 1977, para. 41, Sch. 7 (amended by the Post Office Overseas Letter Post 
Amendment (No. 4) Scheme 1980); and in respect of parcels, see the Post Office Overseas 
Parcel Post Scheme 1977, para. 26 (1)-(4), Sch. 3 (amended by the Post Office Overseas Parcel 
Post Amendment (No. 3) Scheme 1980). 

8 Post Office Overseas Letter Post Scheme 1977, para. 41 (1) (a); Post Office Overseas Parcel 
Post Scheme 1977, para. 26 (1) (a). 

9 Ibid., para. 26 (1) (b); Post Office Overseas Letter Post Scheme 1977, para. 41 (1) (b). 

10 Ibid., para. 41 (1) (c); Post Office Overseas Parcel Post Scheme 1977, para. 26 (1) (c). For the 
meaning of “British postal area”, see para. 727, note 5, ante. 

11 Ibid., para. 26 (1) (d); Post Office Overseas Letter Post Scheme 1977, para. 41 (1) (d) 

12 Ibid., para. 41 (1) (e); Post Office Overseas Parcel Post Scheme 1977, para. 26 (1) (e) 


C. REGISTRATION AND INSURANCE 


747. Registration of packets other than parcels. Any outgoing! postal 
packet?, other than a printed packet or a small packet? for transmission through 
a British forces post office outside the British postal area*, may be registered®. 
The packet must be handed to an officer on duty at a post office or, unless it is to 
be insured®, to an officer of the Post Office? authorised to receive packets for 
registration elsewhere? and a registration fee must be paid in addition to the 
postage”, receipt of which will be acknowledged on a certificate of posting given 
to the sender!%. On delivery of an incoming!! registered packet the recipient 
must give a written receipt forit- 


1 For the meaning of “outgoing”, see para. 727, note 6, ante. 

2 For the meaning of “postal packet”, sec para. 727, note 3, ante. There is no provision for the 
registration of a parcel. 

For the meaning of “printed packet” and “small packet”, see para. 733, heads (3), (4), ante. 

For the meaning of “British postal arca”, see para. 727, note 5, ante. 

5 Post Office Overseas Letter Post Scheme 1977, para. 32 (1) (amended by the Post Office 
Overseas Letter Post Amendment (No. 2) Scheme 1979). A registered packet must not be 
addressed by means of a pencil (Post Office Overseas Letter Post Scheme 1977, para. 32 (2) (a)), 
but if it is not to be insured (sce para. 749, note 4, post), a copying ink pencil may be used 
unless the envelope has a transparent panel (para. 32 (2) (a) proviso); nor may the addressee be 
identified by initials only (para. 32 (2) (a)). 

As to insurance, see para. 749, text to note 4, post. 

For the meaning of “officer of the Post Office”, see para. 729, note 8, ante. 

Post Office Overseas Letter Post Scheme 1977, para. 32 (2) (b). 

9 As to the registration fee, see ibid., para. 32 (2) (c) (amended by the Post Office Overseas Letter 
Post Amendment (No. 2) Scheme 1979; Post Office Overseas Letter Post Amendment (No. 4) 
Scheme 1980). As to these schemes, see para. 727, note I, ante. 

10 Post Office Overseas Letter Post Scheme 1977, para. 32 (2) (d). 

11 For the meaning of “incoming”, see para. 738, note 10, ante. 

12 Post Office Overseas Letter Post Scheme 1977, para. 32 (3). Where such a receipt is not 
obtained, the packet may nevertheless be delivered, or may be withheld and dealt with or 
disposed of as the Post Office may think fit: para. 32 (3). 
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748. Compulsory registration and insurance. Every outgoing! postal packet? 
marked with the word “registered” or otherwise obviously intended to be 
registered which was not posted in the manner required in the case of an 
outgoing registered packet? must: 


(1) if the registration fee on the packet has been prepaid, be registered before 
it is forwarded?; l 

(2) if the registration fee has not been prepaid in full, be withheld from 
transmission and may be returned to the sender for registration5. 


An outgoing postal packet containing certain valuable articles® which is found in 
the post unregistered must not be forwarded until it has been registered (and, if 
the regulations of the country or place to which it is addressed so rea’, 

insured’), for which purpose it may be returned to the sender’. An incoming? 

postal packet containing any such articles which is found in the post unregistered 
may be forwarded to the addressee as a registered postal packet and delivered to 
him on payment of the registration fee, or it may be returned to the postal 
administration of the country or place of origin!°. 
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For the meaning of “outgoing”, see para. 727, note 6, ante. 
For the meaning of “postal packet”, see para. 727, note 3, ante. 
As to registration and the manner of posting registered postal packets, see para. 747, ante. 

Post Office Overseas Letter Post Scheme 1977, para. 34 (1) (a). As to the scheme, see para. 727, 

note 1, ante. The packet may be detained for that purpose until the next ordinary dispatch of 
packets after that by which it would otherwise have been forwarded: para. 34 (1) (a). 

s Ibid., para. 34 (1) (b). 

6 Those articles are coin (defined in para. 728, note 11, ante), bank notes, currency notes, 
securities or instruments payable to bearer, platinum, gold or silver, whether manufactured or 
not, precious stones, jewels or other valuable articles: ibid., para. 34 (2). 

7 As to insurance, see para. 749, post. 

8 Post Office Overseas Letter Post Scheme 1977, para. 34 (2). 

9 For the meaning of “incoming”, see para. 738, note 10, ante. 

10 Post Office Overseas Letter Post Scheme 1977, para. 34 (2). 


LES 4 


749. Insured letters and parcels. An outgoing! insured letter? must be 
registered? and must be posted by handing it to an officer on duty at a post office 
for registration and insurance? An outgoing parcelë may be insured if the 
relevant postal arrangement® so provides”. The sender of the letter or parcel 
must mark on the cover, by means other than a pencil, “Insured for” followed 
by the amount, in words and figures, for which it is to be insured, being an 
amount which does not exceed the limit specified by the relevant scheme or, if 
less, its real value”, and he must pay a compensation fee in the case of a letter, or 
an insurance fee in the case of a parcel, the amount of which depends upon the 
amount for which the letter or parcel is insured?. Receipt will be acknowledged 
by a certificate of posting given to the sender!'%. There are detailed rules with 
respect to the envelope or packing and the sealing and securing of an outgoing 
insured letter!! or insured pancel: On delivery of an incoming!? insured letter 
or parcel, the recipient is required to give a receipt for it'4. 


1 For the meaning of “outgoing”, sce para. 727, note 6, ante. 

2 For the meaning of “letter”, see para. 733, head (1), ante, and for the meaning of “insured 
letter”, see para. 728, note 7, ante. 

3 Post Office Overseas Letter Post Scheme 1977, para. 35 (1) (a). As to the scheme, see para. 727, 
note 1, ante, and as to registration, sce para. 747, ante. 

4 Ibid., para. 35 (1) (g). The letter must not be addressed by means of a pencil, nor may the 
addressee be identified by initials only: para. 35 (1) (b). 

s For the meaning of ““parcel”, sec para. 727, note 4, ante. 

6 For the meaning of “postal arrangement” in relation to parcels, see para. 728, note 19, ante. 

7 Post Office Overseas Parcel Post Scheme 1977, para. 22 (1). As to this scheme, see para: 7275 
note 2, ante. The parcel must not be addressed by means of a pencil, nor may the addressee be 
identified by initials only: para. 22 (1) (a). As to the posting of parcels, sec para. 732, ante. 

8 Post Office Overseas Letter Post Scheme 1977, para. 3s (1) (d) (amended by the Post Office 
Overseas Letter Post Amendment (No. 2) Scheme 1979; Post Office Overseas Letter Post 
Amendment (No. 4) Scheme 1980) (insured letters); Post Office Overseas Parcel Post Scheme 
1977, para. 22 (1) (e) (amended by the Post Office Overscas Parcel Post Amendment (No. 2) 
Scheme 1979; Post Office Overseas Parcel Post Amendment (No. 3) Scheme 1980) (insured 
parcels). The amount for which a parcel is to be insured must similarly be marked on the 
dispatch note, if such a note is required (see para. 732, text to notes 11, 12, ante): Post Office 
Overseas Parcel Post Scheme 1977, para. 22 (1) (£). The limit of the amount for which a parcel 
or a letter may be insured will be lower than that specified by the scheme if the arrangement 
with the postal administration of the country of destination so provides: para. 22 (1) (e); Post 
Office Overseas Letter Post Scheme 1977, para. 35 (1) (d). No erasure or correction of the 
amount marked or of the address is permitted (except on redirection of a letter): para. 
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35 (1) (e); Post Office Overseas Parcel Post Scheme 1977, para. 22 (1) (g). As to payment of 
compensation for loss ‘or damage, sce paras. 750, 751, post. As to the liability to repay 
compensation paid for the loss of an over-insured letter or parcel which subsequently comes 
into the possession of the Post Office, see para. 751, note 6, post. 

9 As to compensation fees, which are payable in addition to postage, see the Post Office Overseas 
Letter Post Scheme 1977, para. 35 (1) (f), Sch. 6 (as amended: see note 8, supra), and as to 
insurance fees, see the Post Office Overseas Parcel Post Scheme 1977, para. 22 (1) (h), Sch. 2, 
Part I (as amended: see note 8, supra). 

10 Ibid., para. 22 (1) (i); Post Office Overseas Letter Post Scheme 1977, para. 32 (2) (d). 

11 For the rules applicable to insured letters, see ibid., para. 35 (1) (c), and see para. 731, note 8, 
ante. 

12 For the rules applicable to insured parcels, see the Post Office Overseas Parcel Post Scheme 
1977, para. 22 (1) (b)~(d), and see para. 731, note 9, ante. 

13 For the meaning of “incoming”, see para. 738, note 10, ante. 

14 Post Office Ovenen Letter Post Scheme 1977, para. 35 (2); Post Office Overseas Parcel Post 
Scheme 1977, para. 22 (3). Where such a receipt is not obtained, the parcel or letter may 
nevertheless be delivered, or withheld and dealt with or disposed of as the Post Office may 
think fit: para. 22 (3); Post Office Overseas Letter Post Scheme 1977, para. 35 (2). 


D. VOLUNTARY COMPENSATION AND THE COMPLAINTS PANEL 


750. Compensation. Subject to certain conditions! and exceptions?, the Post 
Office, although not legally liable to do so?, may pay such sum, within certain 
limits‘, as it thinks just by way of compensation for loss or damage in the post in 
respect of an insured letter>, a registered postal packet® (other than an insured 
letter) or an insured or uninsured parcel’? to any person who, in its opinion, 
establishes a reasonable claim to such compensation as the sender or addressee®. 
No compensation may be paid if the letter, packet or parcel was lost, damaged 
or destroyed in circumstances beyond the control of the postal administration in 
whose service the loss, damage or destruction occurred”. 

Subject to certain conditions!® and exceptions!!, the Post Office may also pay 
such sum, not exceeding a certain amount??, as it thinks just to any person who, 
in its opinion, establishes a reasonable claim as the sender or addressee of a postal 
packet of any other description, except an All-up Newspaper!? or a packet 
consisting of, or containing, only literature for the blind!*, in respect of any 
article!5 of pecuniary value enclosed in or forming part of the packet if the Post 
Office is satisfied that the article was lost or damaged while in its custody?'. 

No compensation may be paid in respect of an outgoing!” unregistered postal 
packet or an outgoing parcel unless a certificate of posting was obtained by the 
sender?8. 


1 For these conditions, see para. 751, post. 

2 No compensation may be paid for loss or damage which occurred while the packet or parcel 
was in course of further transmission by post following redirection after delivery, unless the 
packet or parcel was redirected by being posted anew and full postage and, in the case of an 
insured parcel, a fresh insurance fee where possible was prepaid; nor may compensation be paid 
in respect of a postal packet or parcel which has been destroyed or otherwise dealt with or 
disposed of by the Post Office pursuant to the Post Office Act 1953, s. 8 (3) (see para. 688, 
ante), or certain provisions of the relevant scheme, or by another postal administration in 
accordance with the local law: see the Post Office Overseas Letter Post Scheme 1977, para. 36 
(7), (8) (substituted by the Post Office Overseas Letter Post Amendment (No. 1) Scheme 1979) 
(insured letters); para. 33 (4), (5) (as so substituted) (other registered packets); and the Post 
Office Overseas Parcel Post Scheme 1977, para. 23 (6), (7) (substituted by the Post Office 
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Overseas Parcel Post Amendment (No. 1) Scheme 1979) (insured and uninsured parcels). As to 
the schemes, see para. 727, notes I, 2, ante. As to redirection after delivery, see para. 744, ante. 
The provisions of the schemes referred to here are those mentioned in para. 739, note $, and 
para. 740, notes 3, 9, ante. 

As to exemption of the Post Office from liability for loss of or damage to things in the post, 
see para. 686, ante. 

As to such limits, see para. 751, post. 

For the meaning of “letter”, see para. 733, head (1), ante. For the meaning of “insured letter”, 
see para. 728, note 7, ante, and as to insured letters, see para. 749, ante. 

For the meaning of “postal packet”, see para. 727, note 3, ante, and as to the registration of 
postal packets, see para. 747, ante. 

For the meaning of “parcel”, see para. 727, note 4, ante, and as to insured parcels, sce para. 749, 
ante. s 

The provisions of the relevant schemes with respect to the payment of compensation differ in 
their precise terms: see the Post Office Overseas Letter Post Scheme 1977, para. 36 (1) 
(substituted by the Post Office Overseas Letter Post Amendment (No. 1) Scheme 1979) 
(compensation payable where an insured letter or any article of pecuniary value enclosed in or 
forming part of it has been lost or damaged); para. 33 (1) (as so substituted) (compensation 
payable where the Post Office is satisfied that a registered postal packet, other than an insured 
letter, has been lost, or any article of pecuniary value enclosed in or forming part of it has been 
lost or damaged); and the Post Office Overseas Parcel Post Scheme 1977, para. 23 (1) 
(substituted by the Post Office Overseas Parcel Post Amendment (No. 1) Scheme 1979) 
(compensation payable where the Post Office is satisfied that any article of pecuniary value 
enclosed in or forming part of an insured or uninsured parcel has been lost or damaged). 
Compensation is not payable under these provisions in respect of a parcel for transmission 
through a British forces post office outside the British postal area: see para. 23 (substituted by 
the Post Office Overseas Parcel Post Amendment (No. 1) Scheme 1979, and amended by the 
Post Office Overseas Parcel Post Amendment (No. 2) Scheme 1979); but the Post Office Inland 
Post Scheme 1979, para. 42, Sch. 6, relating to the compensation fee parcel service, and para. 
47, Sch. 8, relating to compensation for certain postal packets and parcels (see paras. 720, 721, 
ante), are applied in relation to an outgoing parcel posted for transmission through such a 
British forces post office: see the Post Office Overseas Parcel Post Scheme 1977, para. 29, Sch. 4 
(as amended by the Post Office Overseas Parcel Post Amendment (No. 1) Scheme 1979; Post 
Office Overseas Parcel Post Amendment (No. 2) Scheme 1979). 

Post Office Overseas Letter Post Scheme 1977, para. 33 (6) (substituted by the Post Office 
Overseas Letter Post Amendment (No. 1) Scheme 1979) (registered packets), para. 36 (9) (as 
substituted) (insured letters); Post Office Overseas Parcel Post Scheme 1977, para. 23 (11) 
(substituted by the Post Office Overseas Parcel Post Amendment (No. 1) Scheme 1979) 
(insured and uninsured parcels). 

As to the conditions, sec para. 751, post. 

The same exceptions apply as are mentioned in note 2, supra: see the Post Office Overseas 
Letter Post Scheme 1977, para. 37 (6), (7) (substituted by the Post Office Overseas Letter Post 
Amendment (No. 1) Scheme 1979). 

As to the limits of compensation, see para. 751, post. 

For the meaning of “All-up Newspaper”, see para. 733, head (6), ante. 

For the meaning of “literature for the blind”, see para. 733, head (7), ante. 

No compensation may be paid in respect of an article enclosed in an unregistered postal packet 
if the article is such that a packet containing it, if found unregistered in the post, would be 
subject to compulsory registration: Post Office Overseas Letter Post Scheme 1977, para. 37 (4) 
(as substituted: see note 11, supra). As to compulsory registration, see para. 748, ante, and as to 
such articles, see para. 748, note 6, ante. 

Ibid., para. 37 (1) (as substituted: see note 11, supra). 

For the meaning of “outgoing”, see para. 727, note 6, ante. 

Post Office Overseas Letter Post Scheme 1977, para. 37 (8) (b) (as substituted: see note TI, 
supra) (unregistered postal packets); Post Office Overseas Parcel Post Scheme 1977, para. 23 (8) 
(b) (as substituted: see note 9, supra) (parcels). Such a certificate is given on the registration of a 
postal packet, including an insured letter (see para. 749, ante), and on the insuring of a parcel 
(see para. 749, ante), but in other cases a certificate is obtainable only on payment of a fee: see 
the Post Office Overseas Letter Post Scheme 1977, para. 31, and para. 745, note 12, ante. In all 
cases it is a condition of payment of compensation in respect of an outgoing postal packet or 
parcel that such a certificate is produced or delivered to the Post Office if the Post Office so 
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requires: see the Post Office Overseas Letter Post Scheme 1977, para. 37 (8) (b) (unregistered 
postal packets), para. 33. (7) (b) (registered postal packets), para. 36 (10) (b) (insured letters) (all 
substituted by the Post Office Overseas Letter Post Amendment (No. 1) Scheme 1979); Post 
Office Overseas Parcel Post Scheme 1977, para. 23 (8) (b) (as substituted: see note y, supra) 
(insured and uninsured parcels). As to such conditions, see para. 751, note 9, post. 


751. Limits and conditions subject to which compensation may be paid. 
There is an overriding limit to the amount of compensation for loss or damage 
which may be paid! in respect of any one postal packet? or parcel?, and its 
contents. For an insured letter or an insured parcel* the limit depends upon the 
amount of the compensation fee or insurance fee paid by the sender (or charged 
to him pursuant to a credit arrangement) in addition to the postage, and for an 
uninsured parcel it depends upon the weight of the parcel?. Subject to this limit, 
the maximum amount which may be paid in respect of any lost or damaged 
article is such sum as, in the opinion of the Post Office, represents: 


(1) if the Post Office is satisfied that the article was lost or rendered valueless, 
its market value (excluding the value of any message or communication) 
at the time of posting; and 

(2) in any other case, the amount by which that value was diminished by the 
damages. 


Where the Post Office pays compensation in respect of an insured letter or a 
parcel, it may additionally pay a sum equal to the postage (and, for an insured 
letter, the registration fee) paid by the sender”. Claims must be submitted within 
a period of twelve months beginning with the date of posting, and com- 
pensation may not be paid unless the Post Office is satisfied that the conditions 
required to be complied with in relation to the packet or parcel have been 
complied with”. 


1 As to the payment of compensation, see para. 750, ante. 

2 For the meaning of “postal packet”, see para. 727, note 3, ante. 

3 For the meaning of “parcel”, see para. 727, note 4, ante. 7 

4 For the meaning of “insured letter”, see para. 728, note 7, ante, and as to insured letters and 
insured parcels, see para. 749, ante. 

5 As to the limits of compensation for packets, see the Post Office Overseas Letter Post Scheme 
1977, para. 33 (2) (substituted by the Post Office Overseas Letter Post Amendment (No. 2) 
Scheme 1979), (uninsured registered packets), the Post Office Overseas Letter Post Scheme 1977, 
para. 36 (2), (3), Sch. 6 (amended by the Post Office Overseas Letter Post Amendment (No. 1) 
Scheme 1979; Post Office Overseas Letter Post Amendment (No. 2) Scheme 1979; Post Office 
Overseas Letter Post Amendment (No. 4) Scheme 1980) (insured letters), and the Post Office 
Overseas Letter Post Scheme 1977, para. 37 (2) (substituted by the Post Office Overseas Letter 
Post Amendment (No. 1) Scheme 1979) (other postal packets). As to the limits of 
compensation for uninsured and insured parcels, see the Post Office Overseas Parcel Post 
Scheme 1977, para. 23 (2), Sch. 2 (amended by the Post Office Overseas Parcel Post 
Amendment (No. 1) Scheme 1979; Post Office Overseas Parcel Post Amendment (No. 2) 
Scheme 1979; Post Office Overseas Parcel Post Amendment (No. 3) Scheme 1980). The 
maximum amount of compensation for which a letter or parcel may be insured may be less 
than that specified in the relevant scheme if a lower maximum has been fixed in accordance 
with a postal arrangement (defined in para. 728, note 19, ante) with the other postal 
administration concerned: see the Post Office Overseas Letter Post Scheme 1977, paras. 35 (1) 
(d), 36 (2), (3) (amended by the Post Office Overseas Letter Post Amendment (No. 1) Scheme 
1979; Post Office Overseas Letter Post Amendment (No. 2) Scheme 1979; Post Office Overseas 
Letter Post Amendment (No. 4) Scheme 1980), and the Post Office Overseas Parcel Post 
Scheme 1977, paras. 22 (1) (e), 23 (2) (b), (c) (amended by the Post Office Overseas Parcel Post 
Amendment (No. 1) Scheme 1979; Post Office Overseas Parcel Post Amendment (No. 2) 
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Scheme 1979: Post Office Overseas Parcel Post Amendment (No. 3) Scheme 1980). As to these 
schemes, see para. 727, notes I, 2, ante. 

6 Post Office Overseas Letter Post Scheme 1977, para. 33 (2) (this maximum applies to uninsured 
registered packets if transmitted through a British forces post office, but not otherwise), para. 
36 (4) (insured letters), para. 37 (3) (other postal packets) (all amended by the Post Office 
Overseas Letter Post Amendment (No. 1) Scheme 1979; Post Office Overseas Letter Post 
Amendment (No. 2) Scheme 1979); Post Office Overseas Parcel Post Scheme 1977, para. 23 (3) 
(substituted by the Post Office Overseas Parcel Post Amendment (No. 1) Scheme 1979) 
(parcels). If compensation has been paid to any person for loss of an over-insured letter or 
parcel which subsequently comes into the possession of the Post Office and is tendered to that 
person, he is liable to repay the compensation, or such part of it as the Post Office may require: 
Post Office Overseas Letter Post Scheme 1977, para. 36 (11) (substituted by the Post Office 
Overseas Letter Post Amendment (No. 1) Scheme 1979); Post Office Overseas Parcel Post 
Scheme 1977, para. 23 (12) (substituted by the Post Office Overseas Parcel Post Amendment 
(No. 1) Scheme 1979). 

7 Ibid., para. 23 (13) (as substituted: see note 6, supra); Post Office Overseas Letter Post Scheme 
1977, para. 36 (5) (as substituted: see note 6, supra). 

8 Ibid., para. 33 (7) (a) (uninsured registered packets), para. 36 (10) (a) (insured letters), para. 37 
(8) (a) (other postal packets) (all as substituted: see note 6, supra); Post Office Overseas Parcel 
Post Scheme 1977, para. 23 (8) (a) (as substituted: see note 6, supra) (parcels). A fee is payable 
on making an application for compensation in respect of a registered packet, an insured letter 
or a parcel, other than an application in respect of damage, but is refunded if compensation is 
paid: see the Post Office Overseas Letter Post Scheme 1977, para. 38 (3) (as substituted: see note 
6, supra) (registered postal packet, insured letter); Post Office Overseas Parcel Post Scheme 
1977, para. 25 (3) (as substituted: see note 6, supra) (parcels). 

y The conditions include conditions as to postal packets and parcels containing articles the 
posting of which is prohibited by statute or the relevant scheme (see para. 728, ante), the 
addressing of packets or parcels, the strength of cover and manner of fastening, the packing of 
contents (see para. 731, ante), the production of the certificate obtained on posting outgoing 
packets and parcels, the requirement of a declaration by the addressee of non-delivery where 
loss of a parcel or an uninsured and unregistered postal packet is claimed or, where a postal 
packet or parcel has been delivered and a claim is made for the loss or abstraction of, or 
damage to, its contents, the production of the cover and (if damage is claimed) the damaged 
article with the packing material and any container: see the Post Office Overseas Letter Post 
Scheme 1977, para. 33 (3), (7), Sch. 10 (uninsured registered packets), para. 36 (6), (10), Sch. 10 
(insured letters), para. 37 (s), (8), Sch. 10 (other postal packets) (all substituted by the Post 
Office Overseas Letter Post Amendment (No. 1) Scheme 1979); Post Office Overseas Parcel 
Post Scheme 1977, para. 23 (5), (8)-(10) (substituted by the Post Office Overseas Parcel Post 
Amendment (No. 1) Scheme 1979). No compensation may be paid for certain valuable articles 
contained in an unregistered postal packet which, if found in the post, would be subject to 
compulsory registration (sce para. 750, note 15, ante); nor may compensation be paid in respect 
of outgoing uninsured parcels containing certain valuable articles if addressed to a country to 
which insured parcels may be sent (see the Post Office Overseas Parcel Post Scheme 1977, 
paras. 6 (3), 23 (4) (as so substituted), and para. 728, ante). For a description of such articles, see 
para. 728, note 14, ante. 


752. The complaints panel. The provisions of the scheme relating to the 
inland post with respect to arrangements for the submission to a complaints 
panel of complaints arising out of applications for compensation under that 
scheme! apply also in relation to applications for compensation payable under 
the schemes relating to the overseas post?. 


1 Le. the Post Office Inland Post Scheme 1979, para. 74: see paras. 722, 723, ante. 

2 See the Post Office Overseas Letter Post Scheme 1977, para. 45, and see Sch. 8 (substituted by 
the Post Office Overseas Letter Post Amendment (No. 1) Scheme 1979); Post Office Overseas 
Parcel Post Scheme 1977, para. 29, and see Sch. 4 (substituted by the Post Office Overseas 
Parcel Post Amendment (No. 1) Scheme 1979). As to the payment of compensation under 
those schemes, see paras. 750, 751, ante. 
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(v) Intelpost 


753. The Intelpost Electronic Mail Service. “Intelpost” is a service for the 
high speed transmission of written or printed documents, diagrams, still pictures 
and other matter deemed suitable by the Post Office for such transmission to and 
from places in the United Kingdom from and to such other places outside the 
United Kingdom as the Post Office may from time to time determine!. The 
service provides for the reception of such items at a central transmission centre, 
their transmission electronically for reception and reproduction in facsimile at a 
central reception centre and the delivery of such reproductions to the 
addressees?. 

An Intelpost item? may be sent only to an address within a delivery area from 
time to time defined by the postal authority in the country of destination*. The 
sender may hand in the item at any post office designated for the purpose by the 
Post Otfice or hand it to a Post Office messenger authorised to receive it®. He 
must furnish the addressee’s name and the address for delivery® written in 
Roman characters in the language, or one of the languages, of the country of 
destination’ and in a form which will enable the item to be delivered without 
difficulty or the need for inquiries and which conforms with the requirements of 
the postal authority of that country?. An Intelpost item must not contain 
anything which, in the opinion of the Post Office, is libellous or grossly 
offensive or of an indecent, obscene or menacing character’. It must not exceed 
210 millimetres by 297 millimetres in size or have an all round margin of less 
than 10 millimetres!®. The Post Office may refuse or stop transmission of an 
item which does not, in its opinion, comply with these requirements!!. 


1 Post Office Electronic Mail Scheme 1980, para. 2 (1). The scheme was made under the Post 
Office Act 1969, s. 28 (see para. 682, ante), and is set out in the London Gazette, 17th June 
1980. 

2 Post Office Electronic Mail Scheme 1980, para. 2 (1). 

3 “Intelpost item” means an item accepted for transmission or received in facsimile by Intelpost 
in accordance with the scheme (ibid., para. 2 (2)); such an item is deemed not to be a telegram 
of any description for the purpose of any scheme made under the Post Office Act 1969, s. 28 
(Post Office Electronic Mail Scheme 1980, para. 2 (2)). 

4 Ibid., para. 4 (3). 

s Ibid., para. 3. If it is handed to a messenger the sender must pay an extra charge: see para. 754, 
post. The sender must supply his name and the full address to which the original of the item 
may be returned and to which any inquiries may be made: para. $. The sender or addressee 
may be required by the Post Office to produce evidence of his identity: para. 10. The originals 
of all items, except items the transmission of which has been refused or stopped on the grounds 
of contravention of para. 6 (see the text to note 9, infra), must be returned to the sender unless 
he has made prior arrangements to collect them or has requested that they be forwarded to the 
addressee: para. 9. 

6 Ibid., para. 4 (1). 

7 Ibid., para. 4 (4). 

8 Ibid., para. 4 (2). 

9 Ibid., para. 6. 

10 Ibid., para. 7. The reproducing quality of the item must be deemed suitable by the Post Office 
for transmission (see the text to note 1, supra), but the item may nevertheless be sent if the 
sender, having been advised that, in the opinion of the Post Office, it is unsuitable, indicates his 
wish that transmission should proceed: para. 7. 

11 Ibid., para. 8 (1). 


754. Intelpost charges. The charges for transmission of Intelpost items are such 
as may be fixed from time to time by the Post Office?. Where a service 
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comparable to the Post Office “Expresspost”? service is available in the country 
of destination, the sender may have an Intelpost item delivered by that service at 
a charge so fixed+. If an item for transmission is collected by a messenger? an 
additional charge is payable®. The Post Office may remit or refund in whole or 
in part any sum payable in such cases as it may determine’. Except where the 
sender has made prior arrangements with the Post Office for a credit account®, 
all charges must be prepaid, unless the Post Office otherwise directs’. 


For the meaning of “intelpost item”, see para. 753, note 3, ante. 

Post Office Electronic Mail Scheme 1980, para. 11. As to this scheme, see para. 753, note 1, 

ante. 

3 Le. the express packet service (as to which see para. 712, note 6, ante): ibid., para. 12. 

4 Ibid., para. 12. 

s. See para. 753, text to note §, ante. 

6 Post Office Electronic Mail Scheme 1980, para. 3. 

7 Ibid., para. 14. No refund may be made in respect of an item transmitted at the request of the 
sender after he was warned that, in the opinion of the Post Office, it was of a reproducing 
quality unsuitable for transmission (see para. 753, note 10, ante): para. 14. 

8 See ibid., para. 13 (2). 

9 Ibid., para. 13 (1). If it is found at the office of delivery of an Intelpost item for which there is 

no credit arrangement that any sum payable in respect of it has not been paid, delivery may be 

withheld until it is paid by the addressee or by the sender: para. 8 (2). 


Wow 


(vi) The Postal Remittance Service 


755. Application of the postal order scheme. The scheme! made by the Post 
Office? with respect to postal orders? applies: 


(1) to the issue, payment and treatment of postal orders within the British 
Islands by the Post Office’; 

(2) to the issue and payment of such orders within the British Islands with the 
authority of the Post Office and on its behalf by persons holding office 
under the Crown; 

(3) to the issue and payment of postal orders under the authority of the Post 
Office outside the British Islands in a Royal Naval ship (on the high seas 
or in any port or place) or at a British forces post office’; and 

(4) to the payment in the British Islands of Irish postal orders’ by or under 
the authority of the Post Office’. 


It also applies to postal orders issued at a post office under the charge of the 
postal administration of a country outside the British Islands pursuant to an 
arrangement? with that postal administration or with the government of that 
country!0. 


1 Le. the Post Office (Postal Order) Scheme 1971 (set out in the London Gazette, 3rd February 
1971), amended by the Post Office (Postal Order) Amendment (No. 1) Scheme 1973 (London 
Gazette, 29th June 1973) and the Post Office (Postal Order) Amendment (No. 10) Scheme 1980 
(London Gazette, 28th March 1980). 

For the power to make such schemes, see the Post Office Act 1969, s. 28, and para. 682, ante; 

see also s. 70 (7), and para. 757, text to note 8, post. 

3 “Postal order” means a postal order issued as a British postal order by the Post Office or, with 
its authority and on its behalf, by a person holding office under the Crown, or issued by the 
postal administration of a country outside the British Islands in pursuance of such an 
arrangement as is mentioned in note 9, infra: Post Office (Postal Order) Scheme 1971, para. 3 (1). 
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“The British Islands” means the United Kingdom: para. 3 (1) (amended by the Post Office 
(Postal Order) Amendment (No. 1) Scheme 1973). 

4 Le. except as mentioned in the text, head (3), and in the text to note 10, infra, the scheme 
applies within the British Islands only: Post Office (Postal Order) Scheme 1971, para. 14 (1). 

s Seenibidparas 13: 

6 Ibid., para. 14 (2). 

7 “Irish postal order” means an order similar to a British postal order issued by the postal 
administration of the Republic of Ireland: ibid., para. 3 (1). 

8 Ibid., para. 14 (4). 

9 Le. such an arrangement as is mentioned in the Post Office Act 1953, s. 24, namely an 
arrangement made with the government or postal administration of any other country for the 
transmission of small sums through post offices (defined in para. 663, note 1, ante) under the 
charge of the Post Office and the postal administration of that country by means of orders for 
the payment of money: Post Office Act 1953, s. 24; Post Office Act 1969, s. 76, Sch. 4, para. 2 
(10). “Any other country” includes the Channel Islands and the Isle of Man: Postal Services 
(Channel Islands Consequential Provisions) Order 1969, S.I. 1969 No. 1368, art. 11; Postal 
Services (Isle of Man Consequential Provisions) Order 1973, S.I. 1973 No. 960, art. 13. Both 
orders were made under the Post Office Act 1969, s. 87 (1): sce para. 607, note 4, ante. 

10 Post Office (Postal Order) Scheme 1971, para. 14 (3). 


756. Issue of postal orders. Postal orders! are issued in such denominations 
and on payment of such fees as are determined by the scheme made by the Post 
Office?. The name of the payee? and the office at which an order is payable may 
be inserted at the request of the applicant for the order before it is issued, or it 
may be issued in blank, in which case the applicant must insert the payee’s name 
(and may also insert the name of the office of payment) before he parts with the 
order*. A postal order may nevertheless be paid if it is presented for payment 
with the space for the payee’s name left blank?. No alteration may be made in 
the name of the payee or of the office of payment as originally inserted, except 
by the direction of the Post Office®. A postal order may be crossed generally by 
the addition on the face of it of two parallel transverse lines, with or without the 
words “and Company” (or any abbreviation of those words) between them’, in 
which case it may be paid only to a banker®; or it may be crossed specially to a 
banker by the addition of the banker’s name”, in which case it may be paid only 
to that banker, or to his agent for collection!®. 


1 For the meaning of “postal order”, see para. 755, note 3, ante. 

2 Le. the Post Office (Postal Order) Scheme 1971, as to which see para. 755, note 1, ante. For the 
denominations in which postal orders are issued and the postage stamps which may be affixed 
to increase the value of an order, see para. 4 (amended by the Post Office (Postal Order) 
Amendment (No. 10) Scheme 1980). As to the postage stamps which may be affixed to orders 
issued by a postal administration of a country outside the British Islands (see para. 755, text to 
note 10, ante), see the Post Office (Postal Order) Scheme 1971, para. 14 (3). As to stamps 
affixed to Irish postal orders (defined in para. 755, note 7, ante), see para. 14 (4) proviso. For 
the fees payable on the issue of a postal order, see para. 5, Schedule (as so amended). The 
amount for which an order is issued and the fee payable must be prepaid: para. 6. The Post 
Office may remit any fee in whole or in part in such cases or classes of case as 1t may 
determine: para. 12. 

3 “Payee” means the person entitled to receive the amount of a postal order or of an Irish postal 
order: ibid., para. 3 (1). 

A Ses HopeL, jaen 7 (i), (2). 

s Ibid., para. 7 (3). 

6 Ibid., para. 7 (4). 

7 Ibid., para. 8 ( 

8 Ibid., para. 8 ( 

9 Ibid., para. 8 ( 

10 Ibid., para. 8 (5). 
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757. Payment of postal orders. Where the payee’s name! has been inserted in 
an uncrossed postal order, the order must not be paid unless the receipt is signed, 
or purports to be signed, by him or on his behalf?; and where the receipt has 
been signed, the paying officer may, if he thinks fit, require the person 
presenting the order for payment to sign his name on it?. If the paying officer 
thinks fit, a person presenting for payment an order on which the payee’s name 
has not been inserted may be required to sign the receipt before payment is 
made‘. In any case, if he thinks fit, the paying officer may take reasonable steps 
to satisfy himself as to the signature on the receipt and, if the receipt 1s not signed 
in his presence, that the person presenting the order is the person entitled to 
receive payment or his authorised agent?. No proceedings lie against the Post 
Office for loss or damage due to refusal by it to pay, or delay in paying, a 
money or postal order issued by it or by a foreign administration®. A scheme’ 
may provide that a money or postal order so issued will not, after the expiration 
of a specified period, be paid by the Post Office except on satisfaction of 
specified conditions®. 

A crossed postal order? presented for payment by a banker may be paid at any 
post office in the British Islands!° even if made payable at a particular post 
office!!. Except where the banker to whom the order is crossed has again crossed 
it specially to another banker as his agent for collection'?, payment of an order 
crossed specially to more than one banker must be refused?3. A crossed order 
presented for payment by the collecting banker may be paid notwithstanding 
that the receipt on it is not signed if it bears either the name of that banker 
written or stamped on its face, or a code or device of that banker approved by 
the Post Office placed in a position so approved!*. Unless there is an express 
arrangement to the contrary, a postal order presented for payment by a banker 
must not be paid until it has been examined by such officer!> as the Post Office 
may direct!®. Any person acting as a banker in the British postal area!” who, in 
collecting in that capacity for any principal, has received payment or been 
allowed by the Post Office in account in respect of any postal order, or of any 
document purporting to be a postal order, incurs no liability to anyone except 
that principal by reason of having received the payment or allowance or having 
held or presented the order or document for payment; but the principal for 
whom the order or document has been so held or presented is not relieved of 
any liability in respect of his possession of the order or document or of the 
proceeds of 11°. 


For the meaning of “payee”, see para. 756, note 3, ante. 

Post Office (Postal Order) Scheme 1971, para. 9 (1). 

Ibid., para. 9 (4). 

Ibid., para. 9 (2). 

Ibid., para. 9 (3). The paying officer may refuse or delay payment if it appears to him necessary 
to do so for any reason whatever: see para. 9 (5). 

Post Office Act 1969, s. 70 (6). For the meaning of “foreign administration”, see para. 689, 
note I, ante. As to the meaning of “money order”, see para. 758, note 1, post. 

Le. a scheme made under ibid., s. 28 (see para. 682, ante): s. 70 (7). 

Ibid., s. 70 (7). A postal order presented for payment after the expiration of a period of six 
months after the last day of the month in which it was issued is not to be paid until it has been 
referred to a post office for inquiry, and it may be retained until the Post Office is satisfied that 
it ought to be paid: Post Office (Postal Order) Scheme 1971, para. 11. This provision does not 
apply to Irish postal orders (defined in para. 755, note 7, ante), and the period within which 
such orders may be paid and the conditions on which they may be paid after the expiration of 
any period depend upon the relevant enactments and regulations in force in the Republic of 
Ireland: para. 14 (4) (c). 
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9 For the meaning of “postal order”, see para. 755, note 3, ante. As to crossed postal orders, see 
para. 756, ante. 

10 For the meaning of “the British Islands”, see para. 755, note 3, ante. 

11 Post Office (Postal Order) Scheme 1971, para. 10 (2). As to the scheme, see para. 755, note I, 
ante. 

ña Ses miel, pera (5) 

13 Ibid., para. 8 (6). 

14 Ibid., para. 10 (1) (a). Where an order is crossed specially to a banker, it must be the name, 
code or device of that banker (para. 10 (1) (b)) or, if he has crossed it specially to an agent for 
collection, the name, code or device of that agent (para. 10 (1) (c)). 

1s “Officer” means a person engaged in the business of the Post Office: ibid., para. 3 (1). 

16 Ibid., para. 10 (3). 

17 For the meaning of “British postal area”, see para. 677, note 2, ante. 

18 Post Office Act 1953, s. 21 (3); Post Office Act 1969, s. 76, Sch. 4, para. 2 (8). 


758. Protection of the Post Office when paying orders. In the following 
cases the Post Office has statutory protection when paying a money order or a 


postal order!, or where such an order which it has issued is paid outside the 
United Kingdom: 


(1) 


(2) 


where, in the British Islands?, a money or postal order issued by the Post 

Office is presented for payment by a banker to whom it has been 

delivered for collection, payment of it to him discharges it?; 

where, in the British Islands: 

(a) an uncrossed money or postal order issued by the Post Office, being 
an order expressed to be payable to a person specified or described in 
it and being, or purporting to be, signed by him or on his behalf*, or 

(b) an uncrossed postal order so issued, being an order not expressed to be 
payable to such a person, 

is presented for payment otherwise than by a banker to whom it has been 

delivered for collection, payment of the order to the person by whom it is 

presented discharges it®; 

a money or postal order issued by the Post Office is discharged by its 

payment outside the British Islands in accordance with arrangements in 

that behalf made by the Post Office’; 


where a money or postal order issued by a foreign administration® is paid 


by the Post Office to a banker to whom it has been delivered for 

collection on behalf of a person other than the true owner of the order, 

the Post Office is not liable to the true owner of the order by reason of 
having paid it to that banker’; and 

where: 

(a) an uncrossed money or postal order issued by a foreign adminis- 
tration, being an order expressed to be payable to a person specified 
or described in it and purporting to be signed by him or on his 
behalf?°, or 

(b) an uncrossed postal order so issued, being an order not expressed to be 
payable to such a person!!?, 

is presented to the Post Office for payment otherwise than by a banker to 

whom it has been delivered for collection or the true owner of the order, 

payment of the order by the Post Office to the person presenting 1t does 
not render the Post Office liable to the true owner of the order??. 


Paras. 758-760 Vol. 36: Post Office 502 


1 “Money order” and “postal order” are not defined in the Post Office Act 1969, nor were they 


defined in the Post Office Act 1953, although they were referred to in ss. 20 (1), 21 (1) (both | 


repealed). Such orders are not negotiable instruments: Fine Art Society Ltd v Union Bank of 
London Ltd (1886) 17 QBD 70s, CA. The Bills of Exchange Act 1882, ss. 76-81, relating to 
crossed cheques (sce BANKING, vol. 3, para. 99), and the Cheques Act 1957, s. 4 (1) (sce 
BANKING, vol. 3, para. 101), do not apply to them: sce BANKING, vol. 3, para. 121, text to note 
4. References in this paragraph, except in head (3), to a money order issued by the Post Office 
include references to an order (corresponding to such a money order) for the payment of 
moncy in the British Islands (defined in note 2, infra) issued by it in pursuance of such an 
arrangement as is mentioned in the Post Office Act 1953, s. 24 (see para. 755, note 9, ante): 
Post Office Act 1969, s. 70 (8). The Post Office ceased to issue money orders, except orders 
payable in certain countries abroad, on Ist June 1978. In place of those orders, National 
Girobank drafts issucd by the Post Office in its capacity as a banker, are sold at post offices. 
Money orders issued in some countries are still paid by the Post Office. 

2 “The British Islands”, in the provisions set out in heads (1)-(3), means the United Kingdom: 
ibid., s. 86 (1); Postal Services (Channel Islands Consequential Provisions) Order 1969, S.I. 
1969 No. 1368, art. 7; Postal Services (Isle of Man Consequential Provisions) Order 1973, S.I. 
1973 No. 960, art. 8 (both orders were made under the Post Office Act 1969, s. 87 (1): see para. 
607, note 4, ante). 

3 Ibid., s- 70 (1). Sce further BANKING, vol. 3, para. 121. 

4 See ibid., s. 70 (2) (a). As to crossing postal orders, sce para. 756, ante. 

$ See ibid., s. 70 (2) (b)- 

6 Ibid., s. 70 (2). 

7 Ibid., s. 70 (3). 

8 For the meaning of “foreign administration”, sce para. 689, note I, ante. 

9 Post Office Act 1969, s. 70 (4). 

10 See ibid., s. 70 (s) (a). 
11 See ibid., s- 70 (5) (b). 
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759. Money orders wrongly paid to bankers. Where, after payment by the 
Post Office to a banker to whom it has been delivered for collection of a money 
order issued by the Post Office! or a foreign administration?, it is found that the 
order ought not to have been paid, the sum paid may be deducted from sums 
subsequently falling to be paid by the Post Office to that banker by way of 
payment of money orders so issued that have been delivered to him for 
collection”. 


1 The Post Office no longer issues money orders: see para. 758, note 1, ante. References to a 
money order issued by the Post Office include references to an order (corresponding to such a 
money order) for the payment of money in the British Islands issued by the Post Office in 
pursuance of such an arrangement as is mentioned in the Post Office Act 1953, s. 24 (see para. 
755, note 9, ante): Post Office Act 1969, s. 71 (2). For the meaning of “the British Islands”, see 
para. 758, note 2, ante. 

2 For the meaning of “forcign administration”, sec para. 689, note 1, ante. Money orders issued 
in some countries are still paid by the Post Office: sec para. 758, note 1, ante. 

3 Post Office Act 1969, s. 71 (1). 


760. Payment of wages by postal order or money order. Notwithstanding 
the statutory provisions that the entire amount of the wages payable to certain 
employees! must be paid in current coin of the realm?, payment of wages to any 
such employee may lawfully be made by postal order? or money order‘ if the 
employee has requested his employer in writing to do so, specifying the 
particular mode of payment, and the employer agrees?. A request for payment 
by postal order or money order implies a request that the orders are to be sent 
by post, unless the contrary is expressly stated in the requestó. 
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If there has been no such request by the employee and agreement by the 
employer as to payment of wages, but at the time when the employee’s wages 
fall to be paid he is absent from the proper or usual place for the payment and 
the employer has reasonable grounds for believing that he is absent on duty” or 
on account of illness or personal injury’, the employer may pay his wages by 
postal order or money order unless the employee has given written notice to the 
employer that he does not wish to have any of his wages paid in that way?. 


1 As to the employces to whom these provisions apply, see EMPLOYMENT, vol. 16, paras. 789—790, 

800, para. 801, note 8. 

See the Truck Act 1831, ss. 1, 3; the Hosiery Manufacture (Wages) Act 1874, ss. 1, 3; the 

Stannaries Act 1887, s. 12; and EMPLOYMENT, vol. 16, paras. 787—801. 

3 “Postal order” means a postal order issued by the Post Office: Payment of Wages Act 1960, 
s. 7 (1); Post Office Act 1969, s. 76, Sch. 4, para. 67. 

4 “Money order” means a money order issued by the Post Office: Payment of Wages Act 1960, 
s. 7 (1); Post Office Act 1969, Sch. 4, para. 67. Money orders are no longer issued by the Post 
Office: see para. 758, note 1, ante. 

5 See the Payment of Wages Act 1960, s. 1. Other ways of payment authorised by this Act, if so 
requested and agreed, are payment into the employee’s bank account and payment by cheque: 
see EMPLOYMENT, vol. 16, para. 801. 

6 Ibid., s. 6 (5) (b). There is no such implication in the case of a request for payment by cheque 

(see note 5, supra) which does not expressly provide for the use of the post: s. 6 (s) (a). 

The employee must have duties which require his absence at that time: ibid., s. 4 (2) (a). 

Ibid., s. 4 (2) (b). 

9 See ibid., s. 4 (1), (2). Payment into a bank account or by cheque (see note 5, supra) is not 
authorised by this provision. If part only of the employee's wages are covered by a request and 
agreement for payment by postal order or money order, or for payment into a bank account 
or by cheque, the employer may pay the balance by postal order or money order (but not by 
any other of those means), where the employee is absent in such circumstances: s. 4 (3). See 
further EMPLOYMENT, vol. 16, para. 803. 
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(vii) Banking Services 


761. The Post Office as a banker. As regards the provision by the Post Office 
of a banking service in the exercise of its power to do so!, the Post Office is 
deemed for all purposes to be a bank and a banker and to be carrying on the 
business of banking and a banking undertaking’. The statutory prohibition on 
the acceptance of deposits in the course of carrying on a deposit-taking business? 
does not apply to the Post Office*; nor does the statutory restriction on the use 
by a person of a name or description indicating that he is a bank or a banker or 
is carrying on a banking business? apply to the Post Office in the exercise of its 
powers to provide banking services®. If it appears to the Treasury necessary or 
expedient to do so in the national interest, it may, by order, give a direction 
that, on a day specified in the order, the Post Office must suspend the operation 
of any banking service provided by it in the exercise of that power’. 


1 Le. its power under the Post Office Act 1969, s. 7 (1) (b); Post Office (Banking Services) Act 
1976, s. I (1) (as to which see para. 615, ante): Post Office Act 1969, s. 40. 

2 Ibid., s. 40. It follows that, in the exercise of that power, the Post Office is a banker for the 
purpose of the provisions of the Bills of Exchange Act 1882, ss. 60, 76-81, and the Cheques 
Act 1957, s. 1 (which protect bankers paying cheques), and s. 4 (which protects bankers 
collecting payment of cheques): see BANKING, vol. 3, paras. 54, 56 (payment of cheques) and 
paras. 101-103 (collecting payment of cheques). Similarly, the Post Office National Girobank 
(see para. 762, note I, post) is a bank for the purposes of the Payment of Wages Act 1960, as to 
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which see para. 760, ante, and EMPLOYMENT, vol. 16, para. 801. In the exercise of that power, 
the Post Office is also a banker for the following purposes: (1) the Bankers’ Books Evidence 
Act 1879 (admissibility as evidence of copies of entries of bankers’ books and records: see 
BANKING, vol. 3, paras. 124—130); (2) the Agricultural Credits Act 1928 (agricultural charges on 
farming stock and agricultural assets in favour of a bank as security for advances or payments 
under guarantee by the bank: see AGRICULTURE, vol. 1, paras. 1230-1235) and; (3) the Solicitors 
Act 1974 (rules as to solicitors’ accounts at banks for clients’ money and trust money: sec 
SOLICITORS): see the Banking Act 1979, s. $1 (1), Sch. 6, paras. 1, 2, 9. 

3 Le. the prohibition in ibid., s. 1, which does not apply to a recognised bank or a licensed 
institution within the meaning of the Banking Act 1979 (see ss. 3, 50 (1)) or to a person 
specified in Sch. 1: sees. 2 (1). 

4 Ibid., s. 2 (1) (d), Sch. 1, para. 3. As to the duty of the Post Office to ensure that its liabilities as 
a banker to its customers are matched by holdings of certain assets, see para. 651, ante. 

5 Le. the restriction under ibid., s. 36 (1). 

6 See ibid., s. 36 (1) (£). 

7 Banking and Financial Dealings Act 1971, s. 2 (1) (£). The Treasury's power to give a direction 
under s. 2 (1) (a) that a banker should not, except with Treasury permission, effect any 
transaction or a transaction of a specified kind does not apply, as regards the Post Office, in 
respect of any business carried on in the exercise of that power: s. 2 (2). See further BANKING, 
vol. 3, para. 50. 


762. Banking services provided by the Post Office. The Post Office 
provides its banking services under contracts with its customers and not under 
the provisions of a scheme'. In addition to a basic current account service with 
the facility of drawing cheques, a considerable range of banking facilities are 
offered such as deposit and budget accounts, personal loans, guarantee cards and 
the issue of foreign currency. There are facilities at post office counters for 
payments to be made, whether by account holders or other persons, to the credit 
of customers’ accounts, for the withdrawal of money by customers and for the 
payment of cheques. 
1 For the power to make schemes under the Post Office Act 1969, s. 28, see para. 682, ante, and 
as to the provision of services under contract, sec para. 685, ante. The Post Office provides its 
banking services under the trading name “National Girobank”. The terms and conditions on 


and subject to which the banking services and facilities are provided are contained in service 
booklets, copies of which are available on application at post offices. 


(4) CONVEYANCE OF MAILS 


(i) Inland 


763. Duty of railway undertakers to carry mails. On notice from the Post 
Office!, railway undertakers? must provide at their own costó regular mail 
trains* and receive, take up, deliver and leave mail bags? and officers of the Post 
Office® accompanying those bags at such places on the railway’, on such days, at 
such times in the day and subject to all such reasonable requirements and 
restrictions as to speed of travelling®, places, times and duration of stoppages and 
times of arrival as the Post Office may from time to time direct?. Since railway 
undertakers have no option but to admit upon their line the vehicles and 
appliances of the Post Office, they will not be answerable to their passengers for 
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injuries occasioned by them!°. It would seem that although the undertakers carry 
mails'! under compulsion they are bound to use proper care and skill!?. 

Railway undertakers are entitled to such reasonable remuneration as may be 
determined, in default of agreement between them and the Post Office, by the 
Transport Tribunal!? for performing regular mail train services'!* and other 
services!S. Where an agreement or award fixing remuneration for regular mail 
train services performed by the undertakers has been in force for three years and 
the undertakers consider themselves aggrieved by its terms, they may by notice 
under their common seal require that it be referred to the Transport Tribunal 
for determination whether any and if so what alteration ought to be made in 
it16, Neither the performance of any regular mail train services nor the provision 
of such services as increased or reduced by the Post Office under its powers to do 
so!” is to be suspended, postponed or deferred by reason only that the 
remuneration to be paid for them has not been either agreed or determined!®. 


t As to the power of the Post Office to give notice to this effect, see para. 766, post. The railway 
undertakers must in all respects comply with the notice: Post Office Act 1953, s. 33 (2); Post 
Office Act 1969, ss. 20 (1) (b), (2) (a), 76, Sch. 4, para. 2 (1). 

2 “Railway undertakers’? means any authority, body or person authorised by an enactment to 
construct, work or carry on a railway: Post Office Act 1953, s. 87 (1). Certain restrictions as to 
the making of byelaws etc. repugnant to the Post Office Act 1953 are imposed on railway 
undertakers: see s. 39; Post Office Act 1969, s. 20 (2) (b). As to the powers of railway 
undertakers to make byelaws etc., see RAILWAYS. 

3 As to the remuneration of railway undertakers, see the text to notes 13—16, infra. 

4 “Regular mail train” means such vehicles attached to ordinary trains or, as the case may be, 
such special trains as may be sufficient for the conveyance of mail bags (defined in para. 679, 
note 10, antc) to the satisfaction of the Post Office: Post Office Act 1953, ss. 33 (2), 87 (1); Post 
Office Act 1969, s. 20 (1), (2) (a), Sch. 4, para. 2 (1). 

5 For the meaning of “mail bag”, see para. 679, note 10, ante. 

6 For the meaning of “officer of the Post Office”, see para. 643, note 1, ante. An officer of the 
Post Office accompanying mails can recover damages for negligence, as the duty of care owed 
by carriers to persons lawfully on their vehicles is not dependent on any contract: Collett v 
London and North Western Rly Co (1851) 16 QB 984. See also CARRIERS, vol. 5, para. 381; 
NEGLIGENCE, vol. 34, para. 26, note 2 

7 For the purposes of the Post Office Act 1953, “railway” included any tramroad or tramway 
authorised by any enactment passed after 1st January 1893, not being a tramway authorised by 
any enactment to be constructed wholly along a public road or street without any deviation 
from it: ss. 43 (1), (3), 44 (s) (repealed). A tramroad or tramway was deemed to be so 
authorised for the purpose of its inclusion in the expression “railway” if its construction was 
first authorised or the time for its construction was extended by an enactment passed after that 
date: s. 43 (2) (repealed). The repeal of these provisions does not operate to annul any provision 
of a local Act or order requiring the performance of services in regard to the conveyance of 
mails, and any such provision must be construed as if the repeal had not been effected: Post 
Office Act 1969, s. 137 (3). 

8 A regular mail train is not required to travel at any time on any part of a railway at a speed in 
excess of the maximum speed for the time being prescribed by the undertakers for the safe 
running of trains on that part of the railway: Post Office Act 1953, s. 33 (4). The Post Office is 
entitled to six months’ notice of any intended alteration in the rate of speed of a regular mail 
train: s. 33 (3); Post Office Act 1969, s. 20 (1) (b), (2) (a). 

9 Post Office Act 1953, s. 33 (2); Post Otfice Act 1969, s. 20 (1) (b), (2) (a), Sch. 4, para. 2 (1). As 
to the power of the Post Office to give such directions, see para. 766, post. As to the penalty 
for failure to comply with this provision, see para. 768, post. 

10 Pirie v Caledonian Rly Co 1890 17 R (Ct of Sess) 1157, where a passenger put her head out of 
the window and struck a mail bag hanging at the side of the line. 

11 “Mail” includes every conveyance by which postal packets are carried, whether it be a ship, 
aircraft, vehicle, horse or any other conveyance, and also a person employed in conveying or 
delivering postal packets (defined in para. 677, note 3, ante); and “vehicle” includes a railway 
vehicle: Post Office Act 1953, s. 87 (1). For the meaning of “ship”, see para. 678, note 9, ante. 
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12 Collett v London and North Western Rly Co (1851) 16 QB 984 at 989, per Lord Campbell CJ. 

13 For the principles which were followed by the Railway and Canal Commission (now replaced 
by the Transport Tribunal) in deciding disputes between railway undertakers and the 
Postmaster General, see Waterford, Limerick and Western Rly Co v Postmaster-General (1900) 11 
Ry & Can Tr Cas 77; Great Western Rly Co v Postmaster-General (1903) 12 Ry & Can Tr Cas 
11; Great Northern Rly Co (Ireland) v Postmaster-General (1909) 13 Ry & Can dir Cas 200 Asito 
the composition and jurisdiction of the Transport Tribunal, see the Transport Act 1962, s. $7 
(1). The tribunal sits in two divisions: the Railway Rates Division (s. $7 (2); Transport 
(London) Act 1969, s. 27 (s)), which exercises the jurisdiction conferred by the Post Office Act 
1953 (Transport Act 1962, s. 57 (3); Transport (London) Act 1969, ss. 27 (IAS Clie)» 
and the Road Haulage Appeals Division (see the Transport Act 1962, s. 57 (2), (4); Transport 
Act 1968, ss. 94 (8), 165 (d), Sch. 10, Part II, Sch. 18, Part IV; and ROAD TRAFFIC). As to the 
constitution, powers and procedures of the tribunal in relation to the jurisdiction of the 
Railway Rates Division, see the Transport Act 1962, s. $7 (12), Sch. 10; Transport Tribunal 
Rules 1965, S.I. 1965 No. 1687, rr. 5—11, 49 (1) (a), Sch. 1, Forms 2, 3, $ (amended by S.I. 1970 


No. 491; S.L. 1973 No. 934). 

14 Post Office Act 1953, s. 35; Post Office Act 1969, s. 20 (1) (b), (2) (a). 

15 Post Office Act 1953, s. 38 (2); Post Office Act 1969, s. 20 (1) (d), (2) (a). The other services 
referred to are those performed under the Post Office Act 1953, s. 38 (1) (as to which see para. 

764, post). 

Ibid., s. 37. The provision of any regular mail train services must not be interrupted or 

impeded by reason of the reference to the Transport Tribunal: s. 37 proviso. 

17 As to these powers, see para. 767, post. 

18 Post Office Act 1953, ss. 35 proviso, 36 (2) proviso; Post Office Act 1969, s. 20 (1) (b), (2) (a). 
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764. Conveyance otherwise than by regular mail trains. The obligation on 
railway undertakers! to carry mail bags? applies not only where notice requiring 
the provision of regular mail trains? has been given by the Post Office’, but also 
where mail bags, whether or not accompanied by an officer of the Post Office”, 
are tendered to the undertakers for conveyance by any train, and in such cases 
the undertakers must afford all reasonable facilities for the receipt and delivery of 
the mail bags at any of the stations without requiring the bags to be booked or 
interposing any other delay?. 


1 For the meaning of “railway undertakers”, see para. 763, note 2, ante. 

2 As to this obligation, see para. 763, ante. For the meaning of “mail bag”, see para. 679, note 10, 
ante. 

3 For the meaning of “regular mail train”, see para. 763, note 4, ante. 

4 See para. 763, note 1, ante. 

s For the meaning of “officer of the Post Office”, see para. 643, note 1, ante. Where the mail 
bags are accompanied by an officer of the Post Office, the undertakers must permit him to 
receive and deliver the bags at any station and render him such assistance as he may require: 
Post Office Act 1953, s. 38 (1); Post Office Act 1969, ss. 20 (1) (d), (2) (a), 76, Sch. 4, para. 2 
(1). Any officer of the Post Office may be sent by the Post Office with mail bags not exceeding 
the weight of luggage allowed to any other passenger, or subject to the undertakers” rules 
regarding excess weight, by any passenger train upon the same conditions as any other 
passenger; and the undertakers are not then responsible for the safe custody or delivery of the 
mail bags: Post Office Act 1953, s. 38 (3); Post Office Act 1969, s. 20 (1) (d), (2) (a), Sch. 4, 
para. 2 (1). 

6 Post Office Act 1953, s. 38 (1); Post Office Act 1969, s. 20 (1) (d), (2) (a), Sch. 4, para. 2 (1). As 
to remuneration, see para. 763, ante. As to the penalty for refusal or neglect to convey mail 
bags, see para. 768, post. 


765. Conveyance on ships used by railway undertakers. The statutory 
provisions relating to the conveyance by railway of mail bags! and officers of the 
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Post Office accompanying them?, extend, subject to the necessary modifications, 
to the conveyance of such bags and officers by any mechanically-propelled ship? 
owned or worked by railway undertakers* for the purpose of carrying on 
communications between any towns or ports, whether situated in the British 
postal area? or not®, and also to such a ship in respect of which the undertakers 
are parties to any agreement for using, maintaining or working it for such 
purpose’. 


For the meaning of “mail bag”, see para. 679, note 10, ante. 

Le. the provisions of the Post Office Act 1953 (see paras. 763, 764, ante, and paras. 766 et seq., 
post): s. 42. For the meaning of “officer of the Post Office”, see para. 643, note I, ante. 

For the meaning of “ship”, see para. 678, note 9, ante. 

For the meaning of “railway undertakers”, see para. 763, note 2, ante. 

For the meaning of “British postal area”, see para. 677, note 2, ante. 

Post Office Act 1953, s. 42 (a); Post Office Act 1969, ss. 20 (1) (b), 76, Sch. 4, para. 2 (1). 

Post Office Act 1953, s. 42 (b); Post Office Act 1969, s. 20 (1) (b), Sch. 4, para. 2 (1). In this 
case the provisions do not extend to parcels: Post Office Act 1953, s. 42 proviso; cf. s. 29, and 
para. 772, post. As to the conveyance of mails by ship generally, see paras. 770 et seq., post. 
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766. Powers of the Post Office in relation to regular mail trains. By 
written notice! the Post Office may require any railway undertakers? to convey 
either by ordinary trains or, if necessary, by special trains, at such times as it 
directs?, all mail bags* tendered to the undertakers together with any officers of 
the Post Office> accompanying those mail bags®. It has also power: 


(1) to require that the whole of the inside of any vehicle used for the 
conveyance of mail bags is to be exclusively appropriated for that 
purpose’; 

(2) where the train is a special train, to require that the whole of it is to be 
appropriated to the service of the Post Office to the exclusion of all other 
traffic except such as it may sanction®; 

(3) to require the undertakers to provide sorting carriages? and to attach them 
to such regular mail trains as the Post Office may direct!®; and 

(4) for the purpose of security, to give reasonable directions to the railway 
undertakers respecting the conveyance, delivery and leaving of mail bags 
and officers of the Post Office accompanying them and vehicles?! used for 
their conveyance, and the undertakers are responsible for any failure on 
the part of their officers or servants to comply with these directions??. 


At least twenty-eight days’ notice must be given: Post Office Act 1953, s. 33 (1). Any notice 
may be served by leaving it at any station belonging to the undertakers: s. 40; Transport Act 
1962, s. 95 (1), Sch. 12; Post Office Act 1969, s. 20 (2) (b). 

2 For the meaning of “railway undertakers”, see para. 763, note 2, ante. 

3 These words do not restrict the Post Office to naming fixed and definite hours; the times of 
departure and running may be related to the times of arrival of connecting services by sea or 
rail: R v Great Northern Rly Co of Ireland [1907] 2 IR 242. 

For the meaning of “mail bag”, see para. 679, note 10, ante. 

For the meaning of “officer of the Post Office”, see para. 643, note 1, ante. 

Post Office Act 1953, s. 33 (1); Post Office Act 1969, ss. 20 (1) (b), (2) (a), 76, Sch. 4, para. 2 
(1). As to the duty of railway undertakers to carry mail bags, see paras. 763 et seq., ante. See 
also R v Great Northern Rly Co of Ireland [1907] 2 IR 242 (mandamus to compel train running 
under notice from the Postmaster General to await arrival of mails). 

7 Post Office Act 1953, s. 34 (1) (a); Post Office Act 1969, s- 20 (1) (b), (2) (a), Sch. 4, para. 2 (1). 
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8 Post Office Act 1953, s- 34 (1) (b); Post Office Act 1969, s. 20 (1) (b), (2) (a), Sch. 4, para. 2 (1). 
Notice under this head must be given in writing: Post Office Act 1953, s. 34 (1) (b). As to the 
service of such notice, see note 1, supra. a 

9 “Sorting carriages” means separate vehicles provided and equipped by the undertakers and 
fitted up as the Post Office may direct for the purpose of sorting postal packcts in it: Post 
Office Act 1953, s- 34 (2); Post Office Act 1969, s. 20 (1) (b), (2) (a). Sch. 4, para. 2 (1). The 
royal arms must be painted on the outside of every sorting carriage instead of any other 
marking prescribed by law in respect of railway vehicles, but the want of the royal arms on 
any vehicle belonging to the Post Office does not form an objection to the running of that 
vehicle on any railway: Post Office Act 1953, s- 34 (4); Post Office Act 1969, s. 20 (1) (b), 2 (a), 
Sch- 4. para- 2 (1). 

10 Post Office Act 1953, s- 34 (2); Post Office Act 1969, s. 20 (1) (b), (2) (a). For the meaning of 
“regular mail train”, see para. 763, note 4, ante. As to the penalty for failure to comply with 
this requirement, see para. 768, post. 

11 For the meaning of “vehicle”, see para. 763, note IT, ante. 

12 Post Office Act 1953, s- 34 (5); Post Office Act 1969, s- 20 (1) (b), (2) (a), Sch. 4, para. 2 (1). 
This does not entitle any officer of the Post Office to interfere with or give orders to an engine 
driver or other person in charge of a railway engine; the correct procedure, if any cause of 
complaint arises, is to state the complaint to the officer of the railway undertakers in charge of 
the train or to the chief officer on duty at any station on the railway: Post Office Act 1953, 
s. 34 (5) proviso; Post Office Act 1969, s. 20 (1) (b), (2) (a), Sch. 4, para. 2 (1). As to the penalty 
for failure to observe directions given by the Post Office, see para. 768, post. 


767. Alterations of regular mail train services. By written notice!, the Post 
Office may require any railway undertakers? performing any regular mail train 
services? to render additional services from such date and of such a nature as may 
be specified in the notice*. The Post Office may also by written notice direct the 
discontinuance in whole or in part of any regular mail train services?. 

An agreement or award as to remuneration for regular mail train services 
ceases to have effect from the date specified in any notice given by the Post 
Office in exercise of this power, and the remuneration to be paid for the services 
aswso altered is such as may be fixed by a new agreement or, m Geiault of 
agreement, as may be determined by the Transport Tribunal®. Where a 
reference is made to the tribunal in these circumstances, it may award 
compensation to the railway undertakers for loss occasioned by the alteration or 
discontinuance of their services”. The Post Office is also liable to pay com- 
pensation to the undertakers where it has given less than six months’ notice to 
discontinue, in whole or in part, any regular mail train services, if such 
discontinuance is either without cause stated, or 1s for any stated cause other than 
the default of the undertakers in the performance of any services required of 
them by the Post Office or the breach by them of any agreement with the Post 
Office’. 


As to the service of notices, see para. 766, note 1, ante. 

For the meaning of “railway undertakers”, see para. 763, note 2, ante. 

“Regular mail train services” means services performed under the Post Office Act 1953, ss. 33, 

34 (see paras. 763, 766, ante), including services performed under those sections by virtue of 

s. 42 (see para. 765, ante): s. 87 (1); Post Office Act 1969, s. 137 (1), (4), Sch. 8, Part I. 

4 Post Office Act 1953, s. 36 (1) (a); Post Office Act 1969, s. 20 (1) (b), (2) (a). The date specified 
in the notice must be not less than twenty-eight days from the service of the notice: Post Office 
Act T953, s- 36 (1) (a): Sce also note s- miiia- 

s Ibid., s. 36 (1) (b); Post Office Act 1969, s. 20 (1) (b), (2) (a). This provision and the Post Office 

Act 1953, s. 36 (1) (a), operate notwithstanding any agreement or award as to remuneration: 

s. 36 (1); Post Office Act 1969, s. 20 (1) (b), (2) (a). 
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6 Post Office Act 1953, s. 36 (2); Post Office Act 1969, s. 20 (1) (b), (2) (a). As to the Transport 
Tribunal, see para. 763; note 13, ante. 

7 Post Office Act 1953, s. 36 (3); Post Office Act 1969, s- 20 (2) (a). 

8 Post Office Act 1953, s. 36 (4); Post Office Act 1969, s. 20 (2) (a). The compensation is to be 
such full and fair compensation as may be agreed between the parties or, in default of 
agreement, as may be determined by the Transport Tribunal: Post Office Act 1953, s. 36 (4). 


768. Offences relating to conveyance of mails by railway. Railway 
undertakers! are liable on summary conviction to a fine? if they: 


(1) refuse or neglect to carry any mail bags? tendered to them for that 
purpose by any officer of the Post Office?; 

(2) refuse to carry on their railway? any sorting carriage® or other vehicle 
when required to do so by the Post Office under the provisions of the 
Post Office Act 19537; 

(3) refuse or neglect to receive, take up, deliver or leave any mail bags, 
officers of the Post Office, sorting carriages or other vehicles at such 
places, at such times, on such days, and subject to such reasonable 
requirements and restrictions as to speed of travelling, places, times and 
duration of stoppages, as the Post Office may direct’; or 

(4) fail to observe such directions respecting the conveyance of mail bags, 
sorting carriages and other vehicles on their railway as the Post Office 
may give’. 

1 For the meaning of “railway undertakers”, see para. 763, note 2, ante. 

2 The fine is a sum not exceeding £50: Post Office Act 1953, s. 41; Post Office Act 1969, ss. 20 
(2) (b), 76, Sch. 4, para. 2 (1); Criminal Law Act 1977, ss. 31 (6), 65. 

3 For the meaning of “mail bag”, see para. 679, note 10, ante. 

4 Post Office Act 1953, s. 41 (a); Post Office Act 1969, s. 20 (2) (b), Sch. 4, para. 2 (1). As to the 
undertakers’ statutory duty to carry mail bags, see paras. 763 et seq., ante. For the meaning of 
“officer of the Post Office”, see para. 643, note I, ante. 

5 For the meaning of “railway”, see para. 763, note 7, ante. 

6 For the meaning of “sorting carriage”, see para. 766, note 9, ante. 

7 Post Office Act 1953, s. 41 (b); Post Office Act 1969, s. 20 (2) (b). For the relevant provisions, 
see para. 766, ante. 

8 Post Office Act 1953, s. 41 (c); Post Office Act 1969, s. 20 (2) (b). As to the undertakers’ 
statutory duties referred to, see paras. 763 et seq., ante. 

.9 Post Office Act 1953, s. 41 (d); Post Office Act 1969, s. 20 (2) (b). As to the powers of the Post 

Office to give such directions, see para. 766, ante. 


769. Conveyance of mail bags by public service vehicles. If required by 
the Post Office by written notice, the British Railways Board and the London 
Transport Executive, in respect of any service of public service vehicles provided 
by them!, and local authorities authorised to run public service vehicles under 
certain provisions?, must perform such reasonable services in regard to the 
Gouveyance of mail bags? as the Post Office may direct In default of 
agreement, the remuneration for services performed under these provisions is 
determined by the Transport Tribunal”. 

The Post Office is not authorised to require mail bags to be conveyed in a 
public service vehicle which is conveying or is intended to convey passengers 
only and not goods or parcels® if the mail bags are either unaccompanied by an 
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officer of the Post Office” travelling as a passenger’, or are in excess of the 
maximum weight fixed for the luggage of ordinary passengers’. Where any such 
vehicle is conveying or intended to convey both parcels and passengers but not 
goods, the Post Office cannot require mail bags to be carried in excess of the 
maximum weight for ordinary parcels or for the luggage of ordinary passengers, 
whichever is the greater!. 

Mail bags carried in Great Britain in a public service vehicle must be carried 
so as not to inconvenience the passengers, but the custody of the bags by any 
officer of the Post Office accompanying them must not be interfered with"!. 


1 Post Office Act 1953, s. 44 (1) (b); Transport Act 1962, s. 32 (1), Sch. 2, Part I; Post Office Act 
1969, s. 20 (1) (c), (2) (a); Transport (London) Act 1969, s. 17, Sch. 3, para. 1 (1), (2) (g). For 
the meaning of “public service vehicle”, see para. 679, note 12, ante. 

2 Le. under the Road Traffic Act 1930, Part V (ss. 101-110), in respect of services of such 
vehicles on any route authorised under Part V: Post Office Act 1953, s. 44 (1) (c); Post Office 
Act 1969, s. 20 (1) (c), (2) (a). 

3 For the meaning of “mail bags”, see para. 679, note 10, ante. 

4 Post Office Act 1953, s. 44 (1); Post Office Act 1969, s. 20 (2) (a). 

5 Post Office Act 1953, s. 44 (2); Post Office Act 1969, s. 20 (1) (c), (2) (a). The operation of this 
provision is not affected by the Transport Charges &c. (Miscellaneous Provisions) Act 1954: see 
s. 14 (7). As to the Transport Tribunal, see para. 763, note 13, ante. 

6 For the meaning of “parcel”, see para. 677, note 3, ante. 

For the meaning of “officer of the Post Office”, see para. 643, note I, ante. 

Post Office Act 1953, s. 45 (1) (a); Post Office Act 1969, ss. 20 (1) (c), (2) (a), 76, 137 (1), (3), 

sekta paras 2 (i), coo Parti. 

9 Post Office Act 1953, s- 45 (1) (b). i 
10 Ibid., s. 45 (3); Post Office Act 1969, s. 20 (1) (c), (2) (a), Sch. 4, para. 2 (1), Sch. 8, Part I. 
11 Post Office Act 1953, s- 45 (4); Post Office Act 1969, s. 137 (1), Sch. 8, Part I. 
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(ii) Conveyance by Ship and Aircraft 


770. Duty of ship’s master to carry mail bags. Every master! of a ship 
outward bound must receive on board his ship every mail bag? tendered to him 
by an officer of the Post Office? for conveyance, and, having received it, he must 
deliver it, on arriving at the port or place of his destination, without delay‘. If he 
fails to do so, he is liable on summary conviction to a fine?. 

There is no similar obligation on the commander® of an outward bound 
aircraft, but Her Majesty may by Order in Council make provisions as to the 
conditions under which goods, including mails’, may be carried by air®. 


1 In relation to a ship (defined in para. 678, note 9, ante), “master” includes every person (except 
a pilot) having command or charge of the ship, whether the ship is a ship of war or other ship: 
Post Office Act 1953, s. 87 (1). 

For the meaning of “mail bag”, see para. 679, note 10, ante. 

3 For the meaning of “officer of the Post Office”, see para. 643, note 1, ante. 

4 Post Office Act 1953, s. 25 (1); Post Office Act 1969, s. 76, Sch. 4, para. 2 (1). As to the 
obligation of railway undertakers to carry mail bags in ships used by them, see para. 765, ante. 
As to the carriage of mails by ship generally, see SHIPPING. 

5 Post Office Act 1953, s. 25 (2). The fine is a sum not exceeding £200: s. 25 (2). For a case of 

injunction restraining refusal to receive mail bags before the Post Office Act 1953, see A-G v 

Cunard SS Co (1886) 3 TLR 262, DC. 

In relation to an aircraft, “commander” includes the pilot or other person in charge of the 

aircraft: Post Office Act 1953, s. 87 (1). 
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7 “Goods” includes mails: Civil Aviation Act 1949, s. 63 (4). 
8 Ibid., s. 8 (2) (f). See the Air Navigation Order 1976, S.I. 1976 No. 1783, art. 77, and cf. 
AVIATION, vol. 2, para. 1301. 


771. Postal packets on board inward bound ships and aircraft. Every 
master of a ship!, and every commander? of an aircraft, inward bound, must 
collect all postal packets? on board his ship or aircraft provided that those postal 
packets are within the exclusive privilege of the Post Office* and are not owners’ 
letters>. He must enclose those packets in some bag or other covering sealed with 
his seal and addressed to the Post Office, and without delay deliver them to the 
proper officer of the Post Office? demanding them, or, if no such demand is 
made, then at the post office? with which he can first communicate®. Failure to 
comply with these requirements renders him liable on summary conviction to a 
fine?. Further, he must not break bulkt? in any port or place before he has 
complied with these requirements, and if he does he is liable on summary 
conviction to a fine!!. 

An officer of customs and excise!? has power to refuse to permit bulk to be 
broken on board such a ship or aircraft until he is satisfied that any postal packets 
brought in that ship or aircraft and required to be so delivered have been so 
delivered!; and he has power to search any such ship or aircraft for postal 
packets within the exclusive privilege of the Post Office, and to seize them and 
forward them to the nearest post office!4. 


1 For the meaning of “master”, see para. 770, note 1, ante, and for the meaning of “ship”, see 

para. 678, note 9, ante. 

For the meaning of “commander”, see para. 770, note 6, ante. 

For the meaning of “postal packet”, see para. 677, note 3, ante. 

As to the exclusive privilege of the Post Office, see paras. 677 et seq., ante. 

Post Office Act 1953, s- 26 (1), (2); Post Office Act 1969, ss. 23 (1), 76, Sch. 4, para. 2 (1). As to 

what are owners” letters for the purpose of this provision, see para. 773, post. 

For the meaning of “officer of the Post Office”, see para. 643, note 1, ante. 

For the meaning of “post office”, see para. 663, note 1, ante. 

Post Office Act 1953, s. 26 (2); Post Office Act 1969, s. 23 (1), Sch. 4, para. 2 (1). 

Post Office Act 1953, s. 26 (3). The fine is a sum not exceeding £200: s. 26 (3). 

As to what constitutes breaking bulk, see SALE OF GOODS. 

Post Office Act 1953, s. 26 (4). The fine is a sum not exceeding £50: s. 26 (4); Criminal Law 

Acton, s. 31:(6)(9). 

12 As to customs officers, see CUSTOMS AND EXCISE, vol. 12, para. 601. 

13 Post Office Act 1953, s. 26 (5). 

14 Ibid., s. 26 (6); Post Office Act 1969, s. 23 (1), Sch. 4, para. 2 (1). The Post Office Act 1953, s. 8 
(3) (see para. 688, ante), applies to any packet so forwarded: s. 26 (6). 
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772. Carriage of parcels by coasting ship. The Post Office has power to 
require the carriage of parcels! by any person who owns or works any 
mechanically-propelled ship? carrying on regular communications between one 
United Kingdom port and another United Kingdom port or place, or any 
home-trade ship3, other than a ship owned or worked by railway undertakers‘. 
The person owning or working the ship is entitled to be paid direct such 
remuneration as may be determined by the Transport Tribunal in default of 
agreement between him and the Post Office5. 
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For the meaning of “parcel”, see para. 677, note 3, ante. 

For the meaning of “ship”, sce para. 678, note 9, ante. 

“Home-trade ship” includes every ship employed in trading or going within the limits of the 

United Kingdom, the Channel Islands, the Isle of Man and the continent of Europe between 

the River Elbe and Brest inclusive: Merchant Shipping Act 1894, s. 742, applied by the Post 

Office Act 1953, s. 29 (1). 

4 Ibid., s. 29 (1); Post Office Act 1969, s. 20 (1) (a), (2) (a). As to the obligation of railway 
undertakers (defined in para. 763, note 2, ante) to carry mail bags in ships owned or worked by 
them, see para. 765, ante. 

5 Post Office Act 1953, s. 29 (2); Post Office Act 1969, s. 20 (1) (a), (2) (a). As to the constitution, 

functions and procedure of the Transport Tribunal, see para. 763, note 13, ante. 
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773. Owners” letters. Certain privileges attach to letters addressed to the 
owner, charterer or consignee of a ship! or aircraft inward bound or to the 
owner, consignee or shipper of any goods carried in one, being letters, other 
than those excepted from the exclusive privilege of the Post Office?, on the 
address or superscription of which the addressee is described as such owner, 
charterer, consignee or shipper? and provided, in the case of a letter addressed to 
an owner, consignee or shipper of goods, that it appears by the manifest, in the 
case of a ship, or by the manifest and declaration, in the case of an aircraft, that 
the addressee has goods on board the ship or aircraft*. Any such letter required 
to be delivered to a person at the place of arrival of the ship or aircraft must be 
delivered by the master> of the ship or the commander® of the aircraft free of 
inland postage’, and the person to whom it is deliverable is entitled to delivery 
before the delivery of any other postal packets® to the Post Office”. If the letter is 
required to be delivered at any other place in the British postal area! it must be 
delivered by post on payment of inland postage only!!. 


For the meaning of “ship”, see para. 678, note 9, ante. 

As to the exceptions to the exclusive privilege of the Post Office, see paras. 678 et seq., ante. 
Post Office Act 1953, s. 27 (1) (a); Post Office Act 1969, ss. 23 (1), 76, Sch. 4, para. 2 (1). 

Post Office Act 1953, s. 27 (1) (b). 
For the meaning of “master”, see para. 770, note 1, ante. 

For the meaning of “commander”, see para. 770, note 6, ante. 

“Inland postage” means the postage chargeable on an inland postal packet; and “inland” in 
relation to a postal packet or any description of one means posted within the British postal area 
and addressed to some place in that area: Post Office Act 1953, s. 87 (1). Unless the context 
otherwise requires, “postage” means postage chargeable by the Post Office: Post Office Act 
1969, Sch. 4, para. 2 (25). 

8 For the meaning of “postal packet”, see para. 677, note 3, ante. 

9 Post Office Act 1953, s. 27 (2); Post Office Act 1969, Sch. 4, para. 2 (1). 
10 For the meaning of “British postal area”, see para. 677, note 2, ante. 
i Moye Olas AOS, S. 2 (E) 
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774. Immunity of mails from proceedings in rem. Mails are not liable to 
be arrested or detained for salvage or general average!. 


1 Young v SS Scotia [1903] AC sor, PC. See also The Parlement Belge (1880) 5 PD 197 at 212, 
CA; Crown Proceedings Act 1947, s. 29; Post Office Act 1960, s. 64 (1). See para. 689, ante; 
and SHIPPING. 


775. Harbour charges on mail bags. Statutory provisions made with respect 
to harbour authorities! exempting mail bags? or any description of mail bags 
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from charges ceased to have effect on Ist October 19693. However, no charge 
imposed by a harbour authority in respect of goods brought into, taken out of 
or carried through a harbour* which, in the exercise and performance of 
statutory powers and duties, it is engaged in improving, maintaining or 
managing applies to goods contained in (1) mail bags carried by the Post Office 
or consigned by it to another for carriage, whether to a foreign administration? 
or not, or by a foreign administration to it for carriage®; or (2) mail bags 
consigned by one foreign administration to another, being mail bags which, 
when in the United Kingdom, are in the charge of the Post Office”. Charges in 
respect of mail bags and their contents exigible by a harbour authority at such a 
harbour are not payable before the expiration of the period of eight weeks 
beginning with the day on which the bags are brought within the limits of the 
harbour, notwithstanding anything in any statutory provision made with respect 
to the harbour authority?. 


1 “Harbour authority” has the same meaning as in the Harbours Act 1964 (see s. §7 (1) and 
PORTS AND HARBOURS, para. 408, note I, ante) and the references in these provisions to a 
harbour which, in the exercise and performance of statutory powers and duties, a harbour 
authority is engaged in improving, maintaining or managing must be construed as if they were 
contained in that Act: Post Office Act 1969, ss. 66 (4), 86 (1). 

2 For the meaning of “mail bag”, see para. 689, note 1, ante. 

3 Le. the appointed day for the purposes of the Post Office Act 1969 (see para. 601, note 3, ante): 
s. 66 (1). See also para. 614, ante. 

4 “Harbour” has the same meaning as in the Harbours Act 1964 (see s. 57 (1), and PORTS AND 

HARBOURS, para. 401, text and notes 6, 7, ante): Post Office Act 1969, s. 86 (1). 

For the meaning of “foreign administration”, see para. 689, note I, ante. 

Post Office Act 1969, s. 66 (2) (a). 

Ibid., s. 66 (2) (b). 

Ibid., s. 66 (3). Such charges are recoverable by means of proceedings instituted in that behalf 

in any court of competent jurisdiction to the exclusion of any other means: s. 66 (3). 
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776. Control of mail bags by harbour authorities. Nothing in any statutory 
provision made before or after the Post Office Act 1969 with respect to a 
harbour authority! extends to regulate or subject to control mail bags? carried 
by the Post Office or consigned by it to another for carriage, whether to a 
foreign administration? or not, or by a foreign administration to the Post Office 
for carriage*, or mail bags consigned by one foreign administration to another, 
being mail bags which, when in the United Kingdom, are in the charge of the 
Post Office’. 


1 As to the meaning of “harbour authority”, see para. 775, note 1, ante. 

2 For the meaning of “mail bag”, see para. 689, note I, ante. 

3 For the meaning of “foreign administration”, see para. 689, note I, ante. 
4 Post Office Act 1969, s. 67 (a). 

5 Ibid., s. 67 (b). 


777. Falsely superscribing owners’ letters. Any person who, with intent to 
evade any postage’, falsely superscribes a letter as being for the owner, charterer 
or consignee of the ship? or aircraft conveying the letter, or for the owner, 
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consignee or shipper of goods shipped in it, is liable on summary conviction to a 
Ae.. 


1 For the meaning of “postage”, see para. 773, note 7, ante. 

2 For the meaning of “ship”, see para. 678, note 9, ante. 

3 Post Office Act 1953, s. 27 (4). The fine is a sum not exceeding £25: s. 27 (4); Criminal Law 
Act 1977, s. 31 (6), (9). As to summary proceedings, see MAGISTRATES, vol. 29, paras. 315 et seq. 


778. Possession and detention of postal packet subject to the Post Office 
monopoly. Any person who, being the master! or commander’, one of the 
officers or crew, or a passenger, of a ship? or aircraft inward bound, knowingly 
has in his baggage or in his possession or custody any postal packet*, except a 
postal packet not within the exclusive privilege of the Post Office®, after the 
master of the ship or commander of the aircraft has sent any part of the postal 
packets on board to the Post Office, is liable on summary conviction to a fine®. 
If he detains any such packet after demand made either by an officer of customs 
and excise” or by any person authorised by the Post Office to demand the postal 
packets on board the ship or aircraft, he is liable on summary conviction to a 
fines. 


For the meaning of “master”, see para. 770, note I, ante. 

For the meaning of “commander”, see para. 770, note 6, ante. 

For the meaning of “ship”, see para. 678, note 9, ante. 

For the meaning of “postal packet”, see para. 677, note 3, ante. 

As to the exclusive privilege of the Post Office, see paras. 677 et seq., ante. 

Post Office Act 1953, s. 28; Post Office Act 1969, ss. 23 (1), 76, Sch. 4, para. 2 (1). The fine is a 
sum not exceeding £25 for every postal packet: Post Office Act 1953, s. 28; Criminal Law Act 
1977, s- 31 (6), (9). 

See CUSTOMS AND EXCISE, vol. 12, para. 601. 

Post Office Act 1953, s. 28; Post Office Act 1969, s. 23 (1), Sch. 4, para. 2 (1). The fine is a sum 
not exceeding £25 for every postal packet: Post Office Act 1953, s. 28; Criminal Law Act 
1977, S. 31 (6), (9). 
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779. Interference with mail bag by master or commander. A master of a 
ship! or a commander? of an aircraft who either opens a sealed mail bag? with 
which he is entrusted for conveyance4, or takes out of a mail bag with which he 
is entrusted for conveyance any postal packet® or other thing, is liable on 
summary conviction to a fine®. Any person to whom postal packets have been 
entrusted by the master of a ship or the commander of an aircraft to deliver to 
the Post Office who breaks the seal or in any manner wilfully opens them is 
liable on summary conviction to a fine’. 


1 For the meaning of “master”, see para. 770, note 1, ante, and for the meaning of “ship”, see 
para. 678, note 9, ante. 

For the meaning of “commander”, see para. 770, note 6, ante. 

For the meaning of “mail bag”, see para. 679, note 10, ante. 

Post Office Act 1953, s. 32 (1) (a). 

For the meaning of “postal packet”, see para. 677, note 3, ante. 

Post Office Act 1953, s. 32 (1) (b). The fine is a sum not exceeding £200: s. 32 (1). 

Ibid., s. 32 (2); Post Office Act 1969, s. 76, Sch. 4, para. 2 (1). The fine is a sum not exceeding 
£50: Post Office Act 1953, s. 32 (2); Criminal Law Act 1977, s. 31 (6), (9). 
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(5) eC U Saws AN DIESE IS E 


780. Application of Customs and Excise Acts to postal packets. The 
enactments for the time being in force relating to customs or excise apply! in 
relation to goods contained in such postal packets? as are specified in regulations 
made by the Treasury? brought into or sent out of the United Kingdom by post 
from or to any place outside the United Kingdom as they apply in relation to 
goods otherwise imported, exported or removed into or out of the United 
Kingdom from or to any such place*. Customs or excise duties charged on 
imported goods, or other charges? payable in respect of a postal packet®, are 
recoverable by the Post Office in any court of competent jurisdiction as if they 
were simple contract debts’. 


1 Le. subject to modifications and exceptions made by regulations made by the Treasury under 
the Post Office Act 1953, s. 16 (2) (see para. 781, and para. 782, note 3, post): s. 16 (1). 

2 For the meaning of “postal packet”, see para. 677, note 3, ante. 

See the Post Office Act 1953, s. 16 (2) (a); Post Office Act 1969, s. 76, Sch. 4, para. 2 (4); and 

para. 781, post. As to the regulations in force, see paras. 782, 784, post. 

4 Post Office Act 1953, s. 16 (1); Postal Services (Channel Islands Consequential Provisions) 
Order 1969, S.I. 1969 No. 1368, art. 9 (a); Customs and Excise Management Act 1979, s. 177 
(1), Sch. 4, para. 12, Table, Part I; Postal Services (Isle of Man Consequential Provisions) Order 
1973, S.I. 1973 No. 960, art. 11 (1). For the purposes of the Exchange Control Act 1947, s. 34, 
Sch. 5, Part II, para. 1 (1) (which applies the enactments relating to customs or excise in 
relation to anything prohibited to be imported or exported by Part IV (ss. 21-23), except with 
Treasury permission), the Post Office Act 1953, s. 16, is itself an enactment relating to customs 
or excise in relation to all foreign postal packets (including letters and letter packets): see the 
Exchange Control Act 1947, Sch. §, Part III, para. 1 (2); Post Office Act 1953, s. 16 (4). In 
relation to any postal packet, “foreign” means either posted in the British postal area (defined 
in para. 677, note 2, ante) and sent to a place outside that area, or posted in a place outside that 
area and sent to a place within that area, or in transit through that area to a place outside that 
area: s. 87 (1). As to exchange control generally, see MONEY, vol. 32, paras. 272-315. As to the 
enactments relating to customs or excise, see CUSTOMS AND EXCISE, vol. 12, paras. 501 et seq. As 
to the application of those enactments to imported goods chargeable with value added tax, see 
para. 781, note I0, post. 

s Such duties and charges include any payable to the Post Office or to any other postal 
administration: Post Office Act 1969, s. 76, Sch. 4, para. 2 (5). 

6 Le. a postal packet to which the enactments relating to customs or excise apply by virtue of 
regulations under the Post Office Act 1953, s. 16: Post Office Act 1969, Sch. 4, para. 2 (5). As 
to such packets, see para. 782, post. 

7 Ibid., Sch. 4, para. 2 (5); Customs and Excise Management Act 1979, Sch. 4, para. 12, Table, 
Part I. In any proceedings for the recovery of charges so payable, a certificate of the Post Office 
of the amount of the charges is evidence of that fact: Post Office Act 1969, Sch. 4, para. 2 (5). 
As to evidence of postage and other sums payable in respect of postal packets, see para. 693, 
ante. 
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781. Power to make customs and excise regulations. On the recom- 
mendation of the Commissioners of Customs and Excise and the Secretary of 
State!, the Treasury may make regulations?: 


(1) for specifying the postal packets? to which the enactments relating to 
customs or excise are to apply‘; 

(2) for making modifications or exceptions in the application of those 
enactments to such packets?; 

(3) for enabling officers of the Post Office to perform, for the purposes of 
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those enactments and otherwise, all or any of the duties of the importer, 
exporter or person removing the goods’; 

(4) for carrying into effect any arrangement with the government or postal 
administration of any other country with respect to foreign postal 


packets®; and 
(s) for securing the observance of those enactments and for punishing any 
contravention of the regulations’. 


Such regulations may make special provision in relation to value added tax!®. 


1 The Secretary of State must consult with the Post Office before making a recommendation: 
Post Office Act 1969, s. 76, Sch. 4, para. 2 (4). As to the Secretary of State, see para. 601, note 
9, ante. 

Such regulations are to be made by statutory instrument and different regulations may be made 

for foreign and inland postal packets respectively: Post Office Act 1953, s. 16 (2); Post Office 

Act 1969, Sch. 4, para. 2 (4). For the meaning of “forcign”, see para. 780, note 4, ante, and for 

the meaning of “‘inland”’, see para. 773, note 7, ante. As to the regulations made in the exercise 

of this power, see paras. 782-784, post. 

For the meaning of “postal packet”, see para. 677, note 3, ante. 

Post Office Act 1953, s. 16 (2) (a); Post Office Act 1969, Sch. 4, para. 2 (4). 

Post Office Act 1953, s- 16 (2) (b); and see para. 782, note 3, post. 

For the meaning of “officer of the Post Office”, see para. 643, note 1, ante. 

Post Office Act 1953, s. 16 (2) (c). As to these duties, see CUSTOMS AND EXCISE, vol. 12, paras. 

674 et seq. (importation), and paras. 716 et seq. (exportation). 

8 Ibid., s. 16 (2) (d). “Any other country” includes the Bailiwick of Jersey and the Bailiwick of 
Guernsey (Postal Services (Channel Islands Consequential Provisions) Order 1969, S.I. 1969 
No. 1368, art. 9 (d)) and the Isle of Man (Postal Services (Isle of Man Consequential Provisions) 
Order 1973, S.I. 1973 No. 960, art. 11 (2)). 

9 Post Office Act 1953, s. 16 (2) (e). 

10 See the Finance Act 1972, s. 17 (4). The enactments relating generally to customs or excise 
duties on imported goods are applied as if all goods imported into the United Kingdom were 
liable to duties (whether of customs or excise) and as if those duties included value added tax 
chargeable on the importation of goods: see s. 17 (1). As to value added tax, see CUSTOMS AND 
EXCISE, vol. 12, paras. 864—990. 
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782. Customs and excise regulations as to postal packets. Regulations 
made by the Treasury! apply the enactments relating to customs and excise?, 
subject to certain modifications and exceptions?, to all postal packets*, other than 
postcards and telegrams, which are posted in the United Kingdom for 
transmission to any place outside it or which are brought by post into the 
United Kingdom?. Dutiable goodsé must not be brought by post into the 
United Kingdom from a place outside the United Kingdom and the Isle of Man 
for delivery in the United Kingdom or the Isle of Man”, except (1) in a parcel, a 
letter packet?, a small packet!% or a datapost packet'!; or (2) in a printed packet!? 
provided that the goods are of such a description as to be transmissible in such a 
packet*?. 


1 Le. under the Post Office Act 1953, s. 16 (2), as to which see para. 781, ante. 

2 As to those enactments, see para. 780, note 4, and para. 781; note 10, ante; and see note 6, infra. 

3 For the modifications and exceptions, see the Postal Packets (Customs and Excise) Regulations 
1975, S.I. 1975 No. 1992, reg. 5. 

4 For the meaning of “postal packet”, see para. 677, note 3, ante. 

s Postal Packets (Customs and Excise) Regulations 1975, reg. 4. 
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6 “Dutiable goods” means goods of a class or description subject to any duty of customs or 
excise, whether or not they are in fact chargeable with that duty and whether or not that duty 
has been paid, and includes goods chargeable with value added tax and goods subject to any 
other charge on importation: ibid., reg. 2 (1), (4); Customs and Excise Management Act 1979, 
5 (e 

7 Subject to certain exceptions, goods removed into the United Kingdom from the Isle of Man 

are deemed not to be imported into the United Kingdom, and goods removed from the 

United Kingdom to the Isle of Man are deemed not to be exported from the United Kingdom: 

see the Isle of Man Act 1979, ss. 8, 9. 

For the meaning of “parcel”, except in relation to the inland post, see para. 727, note 4, ante. 

That definition is applied by the Postal Packets (Customs and Excise) Regulations 1975, reg. 2 

(2). For 1ts meaning in relation to the inland post, see para. 698, note 3, ante, applied by reg. 2 

(3). As to the application of the Post Office Inland Post Scheme 1979 to postal packets 

transmitted between the United Kingdom and the Isle of Man, see para. 694, ante. 

9 “Letter packet” means a packet transmitted at the letter rate of postage and containing goods: 
Postal Packets (Customs and Excise) Regulations 1975, reg. 2 (1); and see para. 733, head (1), 
ante. 

10 For the meaning of “small packet”, see para. 733, head (4), ante. That definition is applied by 
bidi reena (2): 

11 Ibid., reg. 6 (a). “Datapost packet” means a postal packet containing goods posted in the 
United Kingdom as a datapost packet for transmission to a place outside the United Kingdom 
in accordance with the terms of a contract entered into between the Post Office and the sender, 
or a postal packet received at a post office in the United Kingdom from a place outside the 
United Kingdom for transmission and delivery in the United Kingdom as if it were a datapost 
packet: reg. 2 (1). 

12 For the meaning of “printed packet”, see para. 733, head (3), ante. That definition is applied by 
ibid., reg. 2 (2). 

13 Le. under the Post Office Overseas Letter Post Scheme 1977, para. 22 (see para. 733, note 9, 
ante): Postal Packets (Customs and Excise) Regulations 1975, reg. 6 (b). 
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783. Post Office functions under customs and excise regulations. The 
proper! officer of the Post Office? is authorised by regulations made by the 
Treasury? to perform, in relation to any postal packet* or its contents, such of 
the duties imposed on the importer or exporter of goods by virtue of the 
customs enactments? as the Commissioners of Customs and Excise may require®. 
The proper officer of the Post Office must deliver to the proper officer of 
Customs and Excise any postal packet which the commissioners require to be 
delivered to them on the ground that any goods contained in it are liable to 
forfeiture under the customs enactments, including those regulations’. In such 
cases or classes of case as the commissioners may require, the proper officer of 
the Post Office must produce to the proper officer of Customs and Excise and, if 
required by him in the case of any packet, open for customs examination, postal 
packets arriving in, or about to be dispatched from, the United Kingdom’. If a 
notice requiring entry to be made of goods brought by post into the United 
Kingdom or a full and accurate account of them to be delivered is sent to the 
addressee of the packet containing them or to the importer of the goods and that 
notice is not complied with within twenty-eight days of the date of the notice or 
such longer period as the commissioners may allow, then, unless the com- 
missioners have required the packet to be delivered to them on the ground that 
any of its contents are liable to forfeiture, the Post Office must: 


(1) return the goods to the sender of the packet or otherwise export them in 
accordance with any request appearing on it; 
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(2) deliver them to the proper officer of Customs and Excise!°, who may 
cause them to be deposited in a Queen's warehouse??; or 

(3) with the commissioners’ permission, destroy them under the supervision 
of the proper officer of Customs and Excise??, 


On delivering a postal packet, the proper officer of the Post Office may demand 
payment of any duty! or other sum due to the commissioners on it!4, and if 
payment of such duty is not made, the Post Office may, if the commissioners 
agree, dispose of any goods contained in it, as it thinks fit!S. 


1 In relation to an officer, “proper” means appointed or authorised by the Commissioners of 
Customs and Excise or the Post Office to perform any duty in relation to a postal packet: 
Postal Packets (Customs and Excise) Regulations 1975, S.J. 1975 No. 1992, reg. 2 (1). 

2 For the meaning of “officer of the Post Office”, see para. 643, note 1, ante. 

3 Le. by the Postal Packets (Customs and Excise) Regulations 1975, made under the Post Office 
Act 1953, 8. 16 (2), as to which see para. 781, ante. 

4 For the meaning of “postal packet”, see para. 677, note 3, ante. 

5 As to those duties, see CUSTOMS AND EXCISE, vol. 12, paras. 674 et seq. (importation), and paras. 
716 et seq. (exportation). 

6 Postal Packets (Customs and Excise) Regulations 1975, reg. 11. As to the charges made by the 
Post Office with respect to clearance through customs and the services and facilities in relation 
to customs clearance etc., see paras. 725, 726, ante (incoming parcels and packets from the 
Channel Islands, the Isle of Man and the Republic of Ireland), and para. 746, ante (other 
incoming parcels and packets). 

7 Ibid., reg. 17. This provision also applies to goods required to be delivered on the ground that 
they are liable to forfeiture under the Exchange Control Act 1947 (see para. 780, note 4, ante): 
Postal Packets (Customs and Excise) Regulations 1975, reg. 17. 

8 Ibid., reg. 12. 

9 Ibid., reg. 14 (1) (a). 

10 Ibid., reg. 14 (1) (b). 

11 Ibid., reg. 14 (2). “Queen's warehouse” means any place provided by the Crown or appointed 
by the commissioners for the deposit of goods for the security of the goods and of the duties 
chargeable on them: Customs and Excise Management Act 1979, s. 1 (1). Goods so deposited 
may be sold if not cleared by the importer within three months or such longer timé as the 
commissioners may allow: see s. 40 (3); Postal Packets (Customs and Excise) Regulations 1975, 
regs. 2 (4), 14 (2); and see CUSTOMS AND EXCISE, vol. 12, paras. 681, 701. 

> Moll. 93. mal (00) (Lo). 

13 “Duty” includes value added tax and any other charge on imported goods: ibid., reg. 2 (1). 

14 Ibid., reg. 15 (1). Sums received must be paid by the Post Office to the commissioners: reg. 15 


1). 

15 Ibid., reg. 15 (2). If any amount other than duty is not paid, the Post Office must deliver the 
packet to the proper officer of Customs and Excise: reg. 15 (3). As to the recovery of customs 
duty etc., see para. 780, ante. 


784. Customs declarations and other documents. There are special require- 
ments with respect to customs declarations and green labels applicable in relation 
to parcels!, printed packets? containing dutiable goods?, small packets4, letter 
packetsó and datapost packets® which are brought by post into the United 
Kingdom or posted in the United Kingdom to a place outside it”, other than 
parcels and packets which were posted in the Isle of Man for delivery in the 
United Kingdom or posted in the United Kingdom for delivery in the Isle of 
Man, or posted in a place outside the United Kingdom and the Isle of Man for 
delivery in such a places. 

Every such parcel must have affixed to it or be accompanied by a customs 
declaration fully and correctly stating the nature, quantity and value of the 
goods which it contains and such other particulars as the Commissioners of 
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Customs and Excise or the Post Office may require?. Every such packet must 
bear on the outside the top portion of a green label in the prescribed!° form and 
have attached?! to it a similar customs declaration!?, except that where the value 
of the packet does not exceed £50 a customs declaration is not required if the 
packet bears on the outside a green label in the prescribed form in which the 
declaration as to the description, net weight and value of the contents has been 
fully and correctly completed!3. Every mail bag containing printed packets 
enclosing dutiable goods posted in bulk!* must have affixed to the bag label a 
green label in the prescribed form!>. Every postal packet containing goods to be 
exported by post without payment of any customs or excise duty to which they 
are subject, or on drawback or repayment of such duty, must, on its removal to 
the post office, be accompanied by such shipping bill, declaration or other 
document containing such particulars as the commissioners may require!®, and 
have affixed to its outer cover in the form and manner so required a label 
printed with the words “Exported under Revenue control by Post”, or must be 
distinguished in such other manner as may be so required!’. 


1 As to the meaning of “parcel”, see para. 782, note 8, ante. 

For the meaning of “printed packet”, see para. 733, head (3), ante. That definition is applied by 

the Postal Packets (Customs and Excise) Regulations 1975, S.I. 1975 No. 1992, reg. 2 (2). 

3 For the meaning of “dutiable goods” generally, see para. 782, note 6, ante. The provisions 
relating to printed packets posted in the United Kingdom for exportation refér to goods 
dutiable in the country of destination: see ibid., reg. 8 (1) (b), (c). 

4 For the meaning of “small packet”, see para. 733, head (4), ante. That definition is applied by 

ibid., reg. 2 (2). 

For the meaning of “letter packet”, see para. 782, note 9, ante. 

For the meaning of “datapost packet”, see para. 782, note 11, ante. 

See the Postal Packets (Customs and Excise) Regulations 1975, regs. 7, 8. For the power to 

make such regulations, see para. 781, ante. Dutiable goods must not be brought by post into 

the United Kingdom (except from the Isle of Man) for delivery in the United Kingdom or the 

Isle of Man, except in a parcel or in such a packet as is mentioned in the text: see para. 782, 

ante. A packet or parcel is liable to forfeiture for failure to comply with the regulations: reg. 

16. 

See ibid., reg. 9 (2). As to the removal of goods from and to the Isle of Man to and from the 

United Kingdom, see para. 782, note 7, ante. 

See ibid., regs. 7 (1) (a), (2), 8 (1) (a), (2). At the request of the Post Office, the commissioners 

may allow the bringing in or the exportation with a single customs declaration of a 

consignment of parcels all of which are brought into the United Kingdom or posted for 

exportation together, sent by the same person and addressed to the same addressee: regs. 7 (2) 

proviso, 8 (2) proviso. 

10 “Prescribed” means prescribed by the provisions of the Universal Postal Convention and 
detailed regulations made under it for the time being in force: ibid., reg. 2 (1); and see the 
Universal Postal Convention (Lausanne, sth July 1974, TS $7 (1976); Cmnd. $988). 

11 Where a packet is posted to a place outside the United Kingdom, the customs declaration must 
be enclosed in it if the postal administration of the country of destination so requires: ibid., reg. 
8 (3), (4) (b). A registered letter packet, whether imported or posted for exportation, may have 
the customs declaration enclosed in the packet: regs. 7 (3) proviso, 7 (4) proviso, 8 (3) proviso, 
8 (4) proviso. 

12 See ibid., regs. 7 (1) (b), (c), (3), (4) (b), 8 (1) (b), (c), (3), (4) (b). 

13 Ibid., regs. 7 (1) (c), (4) (a), 8 (1) (c), (4) (a). 

14 Le. under the Post Office Overseas Letter Post Scheme 1977, para. 30 (see para. 735, ante): 
Postal Packets (Customs and Excise) Regulations 1975, reg. 9 (1). 

15 Ibid., reg. 9 (1). This requirement is in addition to the requirements of regs. 7 (1) (b), (c), (3), 
(4), 8 (1) (b), (c), (3), (4) (see supra): reg. 9 (1). - 

16 Ibid., reg. 10 (a). 

17 Ibid., reg. 10 (b). The proper officer of the Post Office (see para. ,783, note 1, ante) accepting an 
outgoing packet bearing the label or other required distinguishing mark must indorse a 
certificate of posting on the appropriate document and give it to the sender: reg. 13. 
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785. Detention of postal packets containing contraband. The Post Office 
may detain any postal packet! suspected to contain any goods chargeable with 
any duty charged on imported goods, whether a customs or an excise duty?, 
which has not been paid or secured, or any goods in the course of importation, 
exportation or removal into or out of the United Kingdom contrary to any 
prohibition or restriction for the time being in force with respect to them under 
or by virtue of any enactment, and may forward the packet to the Com- 
missioners of Customs and Excise?. 

Where a packet has been so forwarded the commissioners may open and 
examine it either (1) in the presence of the person to whom it is addressed*, or 
(2) if, after notice in writing from them requiring his attendance left at or 
forwarded by post to the address on the packet, the addressee fails to attend, or, 
if that address is outside the British postal area5, then in his absence®. If the 
commissioners then find any such contraband, prohibited or restricted goods, 
they may detain the packet and its contents for the purpose of taking 
proceedings with respect to it”. If they find none, they must either deliver the 
packet to the addressee upon his paying any postage and other sums chargeable 
on it or, if he is absent, forward the packet to him by post®. 


1 For the meaning of “postal packet”, see para. 677, note 3, ante. 

2 It would seem that this empowers the detention of postal packets suspected to contain goods 
on the importation of which value added tax is chargeable and has not been paid or secured: 
see para. 781, note 10, ante. : 

3 Post Office Act 1953, s. 17 (1); Post Office Act 1969, s. 76, Sch. 4, para. 2 (6); Customs and 
Excise Management Act 1979, s. 177 (1), Sch. 4, para. 12, Table, Part I; Postal Services 
(Channel Islands Consequential Provisions) Order 1969, S.I. 1969 No. 1368, art. 10; Postal 
Services (Isle of Man Consequential Provisions) Order 1973, S.I. 1973 No. 960, art. 12. 

4 Post Office Act 1953, s. 17 (2) (a). 

5 For the meaning of “British postal arca”, see para. 677, note 2, ante. 

6 Post Office Act 1953, s. 17 (2) (b). 
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3- OFFENCES AND LEGAL PROCEEDINGS 
(1) OFFENCES 


786. Offences generally. Various offences against the Post Office are defined 
by statute’. Some of these have been mentioned elsewhere as part of the general 
criminal law*; some have been mentioned previously in connection with 
particular aspects of the law relating to the Post Office3 and others are described 
in later paragraphs. Statutory authority for the detention of postal packets from 
addressees has been conferred in certain instances’. 

Any person is guilty of an offence who solicits or endeavours to procure any 


other person to commit an offence punishable on indictment under the Post 
Office Act 19535. 
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Le. chiefly by the Post, Office Act 1953, ss. 53, 55-65A, 68; Post Office Act 1969, ss. 76, 78, 
IU, Sl, para, San Ts antl: 

2 See CRIMINAL LAW, vol. 11, para. 936 (Post Office Act 1953, ss. 22, $7: issuing money orders 
with fraudulent intent and secreting of postal packets by persons engaged in the business of the 
Post Office), para. 1028 (Post Office Act 1969, s. 78: sending offensive or false messages by 
means of public telecommunications service), para. 1301 (Post Office Act 1953, s. 53: 
unlawfully taking away or opening a mail bag etc.), para. 1302 (s. 55: fraudulent retention of 
mail bag or postal packet), para. 1303 (s. 56: criminal diversion of letters from addressee), para. 
1304 (Theft Act 1968, s. 14: thefts etc. of mails from outside England), and para. 1339 (Post 
Office Act 1953, s. 23: forgery of money orders, which for this purpose includes postal orders: 
Post Office Act 1969, Sch. 4, para. 2 (9)). The provisions of the Post Office Act 1953, ss. 52, 54, 
containing specific offences of stealing and receiving a stolen mail bag or postal packet were 
repealed by the Theft Act 1968, s. 33 (3), Sch. 3, Part I. Those offences are now liable to 
prosecution under the general provisions of ss. 1, 22: see CRIMINAL LAW, vol. 11, paras. 1262 et 
seq., 1289 et seq. 

3 Sce para. 681, ante (offences connected with the Post Office letter monopoly); paras. 687, 688, 
ante (sending prohibited articles by post); para. 768, ante (offences connected with conveyance 
of mails by rail); paras. 777-779, ante (offences connected with postal packets carried by ship or 
aircraft). For offences in respect of telegrams, see TELECOMMUNICATIONS. 

4 See e.g. para. 785, ante. See also CONSTITUTIONAL LAW, vol. 8, para. 1196, text and note I. 
Provision for the detention of postal packets addressed to patients detained in hospitals is made 
by the Mental Health Act 1959, ss. 36, 153: see MENTAL HEALTH, vol. 30, para. 1121. Apart 
from such special authority, a person whose letters are opened by another may be able to 
obtain an injunction to restrain the diversion of them: see INJUNCTIONS, vol. 24, para. 1027. See 
also paras. 787 et seq., post. 

5 Post Office Act 1953, s. 68. The punishment is imprisonment for a term not exceeding two 
years: s. 68. See also R v James (1890) 24 QBD 439, where a prisoner inducing a postman to 
intercept letters was held to be an accessory before the fact. As to complicity in crime, see 
CRIMINAL LAW, vol. 11, paras. 42-49. As to incitement to commit crimes, sec CRIMINAL LAW, 
vol. 11, para. 57. 


787. Injury to letter boxes and telephone kiosks. A person commits an 
offence who places or attempts to place in or against a post office letter box! or 
telephone kiosk or cabinet any fire, match, light, explosive or dangerous 
substance, filth, noxious or deleterious substance?, or any fluid, or commits a 
nuisance in or against it, or does or attempts to do anything likely to injure the 
box, kiosk or cabinet or its appurtenances or contents’. 


1 For the meaning of “post office letter box”, see para. 663, note 1, ante. 

2 For the offence of sending explosive or dangerous substances through the post, see the Post 
Office Act 1953, s. 11 (1) (a); Post Office Act 1969, s. 76, Sch. 4, para. 2 (3); and para. 687, 
ante. 

3 Post Office Act 1953, s. 60 (1). The punishment on conviction on indictment is imprisonment 
for a term not exceeding twelve months, and on summary conviction a fine not exceeding the 
prescribed sum (defined in POLICE, para. 305, note $, ante): s. 60 (2); Criminal Justice Act 1967, 
s. 92 (1), Sch. 3, Part 1; Criminal Law Act 1977, ss. 28 (2), (7), 64, 65. 


788. Negligence or misconduct of letter carriers. Any person, employed to 
convey or deliver a mail bag! or a postal packet? in course of transmission by 
post?, or to perform any other duty in respect of such mail bag or postal packet, 
is liable on summary conviction to a fine? if he: 


(1) without authority, while so employed, or while the mail bag or postal 
packet is in his custody or possession, leaves it, or suffers any person, not 
being the person in charge of it, to ride in the place appointed for the 
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person in charge of it in or upon any vehicle? used for its conveyance, or 
to ride in or upon a vehicle so used and not licensed to carry passengers, 
or upon a horse used for its conveyance on horseback®; 

(2) is guilty of any act of drunkenness while so employed’; 

(3) is guilty of carelessness, negligence or other misconduct by which the 
safety of the mail bag or postal packet is endangered?; 

(4) without authority collects, receives, conveys or delivers a postal packet 
otherwise than in the ordinary course of post’; 

(5) gives false information of an assault or attempt at robbery upon him*0; or 

(6) loiters on the road or passage, or wilfully misspends his time so as to 
retard the progress or delay the arrival of a mail bag or postal packet in 
course of transmission by post, or does not use due care and diligence 
safely to convey a mail bag or postal packet at the due speed!!, 


For the meaning of “mail bag”, see para. 679, note 10, ante. 

For the meaning of “postal packet”, see para. 677, note 3, ante; see also para. 799, post. 

For the purposes of the Post Office Act 1953, a postal packet is deemed to be in course of 
transmission by post from the time of its being delivered to any post office to the time of its 
being delivered to the addressee: s. 87 (2) (a). The delivery of a postal packet of any description 
to a letter carrier or other person authorised to receive postal packets of that description for the 
post, or to an officer of the Post Office, or to a person engaged in the business of the Post 
Office, to be dealt with in the course of his duty, is delivery to a post office: s. 87 (2) (b); Post 
Office Act 1969, s. 76, Sch. 4, para. 2 (24). The delivery of a postal packet at the premises to 
which it is addressed or redirected (except if they are a post office from which it is to be 
collected), or to the addressee’s servant or agent or to some other person considered to be 
authorised to receive the packet, is a delivery to the addressee: Post Office Act 1953, s. 87 (2) 
(c); Post Office Act 1969, s. 79. For the meaning of “post office” and “post office letter box”, 
see para. 663, note I, ante. 

The fine is a sum not exceeding £50: Post Office Act 1953, s. $9; Criminal Law Act 1977, 


s. 31 (6), (9). 


For the meaning of “vehicle”, see para. 763, note 11, ante. 

Post Office Act 1953, s. 59 (1) (a). As to the conveyance of mail bags generally, see paras. 763 
et seq., ante. 

Ibid., s. $9 (1) (b). 

iiad s s91) (c). 

Ibid., s. $9 (1) (d). 

Ibid., s. $9 (1) (e). 

Ibid., s. s9 (1) (f). As to the wilful detaining or delaying of postal packets, see also para. 795, 


post. 


789. Imitation of stamps, envelopes, forms, marks and dies. It is an 
offence, punishable on summary conviction by a fine! for any person without 
due authority: 


(1) to make, issue or send by post or otherwise any envelope, wrapper, card, 
form or paper in imitation of one issued by or under the authority of the 
Post Office or any other postal administration, or having on it any words, 
letters or marks which signify or imply, or may reasonably lead the 
recipient to believe, that a postal packet? bearing them is sent on Her 
Majesty's service?; 

(2) to make on any envelope, wrapper, card, form or paper for the purpose 
of being issued or sent by post or otherwise, or otherwise used, any mark 
in imitation of or similar to or purporting to be any stamp or mark of any 
post office under the authority established by the Post Office* or under 
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any other postal administration or any words, letters or marks which 
signify or imply, or may reasonably lead the recipient to believe, that a 
postal packet bearing them is sent on Her Majesty’s service5; or 

(3) to issue or send by post or otherwise any envelope, wrapper, card, form 
or paper so markedé. 


= 


Sce the Post Office Act 1953, s- 62 (2). The fine is a ir not exceeding £10: Post Office Act 
TOS J Criminal Justice Act 1967, ss. 92, 106 (2), (3), Sch. 3, Parts I, IV. 

For the meaning of “postal packet”, see para. 677, note X Dea see also para. 799, post. 

Post Office Act 1953, s. 62 (1) (a); Post Office Act 1969, s. 76, Sch. 4, para. 2 (14). 

For the meaning of “post office”, see para. 663, note 1, ante. As to the authority established by 
the Post Office, see the Post Office Act 1969, s. 6, and para. 609, ante. 

Post Office Act 1953, s. 62 (1) (b); Post Office Act 1969, Sch. 4, para. 2 (14). 

Post Office Act 1953, s. 62 (1) (c). 
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790. Fictitious stamps. Except for such purposes as may be approved by the 
Post Office in writing, and in accordance with any conditions as may be 
attached to the approval, it is an offence for any person: 


(1) to make, knowingly utter, deal in or sell any fictitious stamp!; 

(2) to have in his possession, unless he shows a lawful excuse’, any fictitious 
stamp?; or 

(3) to make or, unless he shows a lawful excuse, have in his possession* any 
die, plate, instrument or materials for making any fictitious stamp?. 


It is also an offence knowingly to use for the purposes of the Post Offices any 
fictitious stamp’. 

A person who commits any of these offences is liable on summary conviction 
to a fine?, 

The importation into the United Kingdom of any facsimile, imitation or 
representation, whether on paper or otherwise, of any stamp for denoting any 
rate of postage, whether of the British postal area? or of any country outside that 
area!°, or of any die, plate, instrument or materials for making such a facsimile, 
imitation or representation??, is prohibited?!?. 


1 Post Office Act 1953, S 63 (1) (a); Post Office Act 1969, s. 76, Sch. 4, para. 2 (15). “Fictitious 
stamp” means any facsimile, imitation or representation, whether on paper or otherwise, of 
any stamp for the time being authorised or required to be used for the purpose of the Post 
Office, or of any current stamp for denoting a rate of postage of any country outside the 
British postal area (defined in para. 677, note 2, ante): Post Office Act 1953, s. 63 (6); Post 
Office Act 1969, s. 77, Sch. 5, para. 3. The provisions relating to fictitious stamps were formerly 
contained in the Post Office Act 1908, s. 65 (repealed), and were applied or adapted in relation 
to other kinds of stamps, i.e. those used for the collection of income tax (see the Income Tax 
Act 1952, s. 70 (repealed)); entertainment duty stamps (Finance (New Duties) Act 1916, s. 2 (3) 
(repealed)); tobacco tokens for old age pensioners (Finance Act 1947, s. 4 (2) (b) (repealed)). 
For those purposes, it is expressly provided that references to the Post Office Act 1908, s. 65, 
in, or in any regulations made under, any enactment applying or adapting s. 65 for the 
purposes of that enactment or any such regulations, unless the contrary intention appears, must 
be construed as a reference to that section as originally enacted: see the Post Office Act 1953, 
s. 63 (7), Sch. 2. Unauthorised facsimiles of national savings stamps are fictitious stamps within 
this provision (see the Post Office Act 1969, s. 122 (1); National Savings Stamps Regulations 
1969, S.I. 1969 No. 1343; National Debt Act 1972, ss. 10 (1), 16 (1), (3), 17 (4), (2)), and also of 
national insurance stamps (National Insurance Act 1965, ss. 14 (2), 108; National Insurance 
(Industrial Injuries) Act 1965, s. 67 (2); Post Office Act 1969, s. 121; National Insurance and 


Hu 


wa 


Paras. 790, 791 Vol. 36: Post Office 524 


Industrial Injuries (Stamps) Regulations 1970, S.I. 1970 No. 399; Social Security Act 1973, 
s. 100 (2) (b), Sch. 28, Part I; Social Security (Consequential Provisions) Act 1975, ss. 1 (2), 2, 
da, de Para! Sao. 3, para 113) (00). 

As to defacing unused adhesive stamps, and as to fraudulent practices not specially provided 
for by law in respect of any duty, see the Stamp Duties Management Act 1891, ss. 20, 21, and 
STAMP DUTIES. As to the fraudulent printing of stamps, including postage stamps, from a 
genuine die, fraudulent cutting, tearing or removing of stamps with intent to use them and 
similar matters, see the Stamp Duties Management Act 1891, s. 13; Post Office Act 1969, s. 118 
(1); and CRIMINAL LAW, vol. 11, para. 1377. As to offences relating to the fraudulent use of 
genuine stamps, including postage stamps, and similar matters, see the Stamp Act 1891, s. 9; 
Post Office Act 1969, s. 117 (1); and STAMP DUTIES. 

An innocent motive does not of itself constitute a lawful excuse (see Dickins v Gill [1896] 2 QB 
310, DC); nor is lack of knowledge that the stamps are fictitious a lawful excuse under this 
provision unless the stamps have been acquired lawfully, i.e. at a post office or from a licensed 
dealer (see Winkle v Wiltshire [1951] 1 KB 684, [1951] 1 All ER 479, DC). See also CRIMINAL 
LAW, vol. 11, para. 1377, note 17. 

Post Office Act 1953, s. 63 (1) (b). 

A newspaper proprietor and printer who ordered and kept in his possession a die for making 
uncoloured illustrations of a current colonial postage stamp in an illustrated stamp catalogue or 
newspaper was held to have the die in his possession without lawful excuse under the Post 
Office (Protection) Act 1884, s. 7 (c) (repealed): Dickins v Gill [1896] 2 QB 310, DC. Any 
person who without lawful authority or excuse has in his custody or possession any forged 
stamp or die as defined by the Stamp Duties Management Act 1891 (see s. 27, and STAMP 
DUTIES), knowing it to be forged, is guilty of an offence: Forgery Act 1913, s. 8 (2). As to 
forgery generally, see CRIMINAL LAW, vol. 11, paras. 1324 et seq., and in particular para. 1373 
and para. 1377, text and note 2. 

Post Office Act 1953, s. 63 (1). Any stamp, die, plate, instrument or materials found in the 
possession of any person in contravention of these provisions may be seized and must be 
forfeited: s. 63 (4). 

For the meaning of “the purposes of the Post Office”, see para. 663, note 1, ante. 

Post Office Act 1953, s. 63 (2). 

Ibid., s. 63 (3). The fine is a sum not exceeding £50: s. 63 (3); Criminal Law Act 1977, s. 31 
(6), (9). 

For the meaning of “British postal area”, see para. 677, note 2, ante. 

See the Post Office Act 1953, s. 63 (5) (a); Postal Services (Isle of Man Consequential 
Provisions) Order 1973, S.I. 1973 No. 960, art. 14. 

See the Post Office Act 1953, s. 63 (5) (b). 

Ibid., s. 63 (5). 


791. False notices. An offence is committed by any person who, without the 
authority of the Post Office!, places or maintains in or on any house, wall, door, 
window, box, post, pillar or other place belonging to him or under his control 
any of the following words, letters or marks: 


(1) the words “post office” or “postal telegraph office” or “public telephone 
call office’’2; 

(2) the words “letter box” with words, letters or marks which signify or 
imply, or may reasonably lead the public to believe, that it is a post office 
letter box; or 

(3) words, letters or marks which signify or imply, or may reasonably lead 
the public to believe, that any house or place is a post office, or a place 
where the public may make telephone calls, or that any box is a post 
office letter box’. 


An offence is also committed by any person who, without the authority of the 


Post Office, places or maintains in or on any ship, vehicle®, aircraft or premises 
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belonging to him or under his control’, or uses in any document in relation to 
himself or any other person or in relation to any ship, vehicle, aircraft or 
premises$, the words “Royal Mail” or “Royal Air Mail”, or any words, letters 
or marks which signify or imply or may reasonably lead the public to believe 
that the ship, vehicle, aircraft or premises is or are used by the Post Office or 
with its authority for the purpose of collecting or conveying postal packets, or 
that he or that other person is authorised by the Post Office to collect or convey 
such packets?. 


Any person committing any of these offences is liable on summary conviction 
to ane!” 

Every person required by a notice given by the Post Office to remove or 
efface or to cease to use such words, letters or marks referred to above!!, or to 
remove or effectually to close up any letter box belonging to such person or 
under his control which has been a post office letter box, must comply with the 
requirement!?. 


1 As to the authority established by the Post Office, see the Post Office Act 1969, s. 6, and para. 
609, ante. 

2 Post Office Act 1953, s. 64 (1) (a); Post Office Act 1969, s. 76, Sch. 4, para. 2 (14). For the 
meaning of “post office”, see para. 663, note I, ante. 

3 Post Office Act 1953, s. 64 (1) (b). For the meaning of “post office letter box”, see para. 663, 
note I, ante. 

4 Ibid., s. 64 (1) (c). 

5 For the meaning of “ship”, see para. 678, note 9, ante. 

6 For the meaning of “vehicle”, see para. 763, note 11, ante. 

7 See the Post Office Act 1953, s. 64 (2) (a); Post Office Act 1969, Sch. 4, para. 2 (14). 

8 Post Office Act 1953, s. 64 (2) (b). As to the registration and regulation of persons who keep 
accommodation addresses, see the Official Secrets Act 1920, s. 5; Post Office Act 1969, Sch. 4, 
para. 21 (2); and see Stevenson v Fulton [1936] 1 KB 320; and para. 692, ante. 

9 Post Office Act 1953, s. 64 (2). 

10 Ibid., s. 64 (3). The fine is a sum not exceeding £ 10: s. 64 (3); Criminal Justice Act 1967, s. 92, 
Sch. 3, Part I. If the offence is continued: after a previous conviction, the fine is one not 
exceeding 25p for every day during which the offence continues: Post Office Act 1953, s. 64 
(3); Decimal Currency Act 1969, s. 10 (1). 

11 Le. under the Post Office Act 1953, s. 64 (1) or (2) (see the text to notes 1-9, supra): s. 64 (1), 
(2); Post Office Act 1969, Sch. 4, para. 2 (14). See also note 12, infra. 

12 Post Office Act 1953, s. 64 (1). Failure to comply with any requirement set out in the text to 
notes 11, 12, is itself a contravention and punishable accordingly: see s. 64 (3), and note ro, 
supra. 


792. Unauthorised affixing notices to post offices. Any person is liable on 
summary conviction to a fine! who, without due authority, affixes or attempts 
to affix any placard, advertisement, notice, list, document, board or thing in or 
on, or paints or tars, any post office, post office letter box?, telegraph post? or 
other property belonging to or used by or on behalf of the Post Office, or who 
in any way disfigures any such office, box, post or property’. 


1 The fine is a sum not exceeding £10: Post Office Act 1953, s. 61 (2); Criminal Justice Act 
1967, s. 92, Sch. 3, Part I. 

2 For the meaning of “post office” and “‘post office letter box”, see para. 663, note 1, ante. 

“Telegraph post” means a post, pole, standard, stay, strut or other above-ground contrivance 

for carrying, suspending or supporting a telegraph as defined by the Telegraph Act 1869: Post 

Office Act 1953, s. 87 (1). See further TELECOMMUNICATIONS. 

4 Post Office Act 1953, s. 61 (1); Post Office Act 1969, s. 76, Sch. 4, para. 2 (13). 
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793. Obstruction or molestation of officer of the Post Office. Any person 
who wilfully obstructs or molests, or incites anyone to obstruct or molest, an 
officer of the Post Office! in the execution of his duty, or who whilst in any post 
office? or within any premises belonging to one or used with one, obstructs the 
course of business of the Post Office, is liable on summary conviction to a fine or 
to imprisonment, or to both’. 

Any such offender may be required by any officer of the Post Office to leave a 
post office or any such premises; and if he refuses or fails to comply with such 
requirement he is liable on summary conviction to a further fine, and may be 
removed by any officer of the Post Office*. All constables must on demand 
remove or assist in removing such offenders?. 


1 For the meaning of “officer of the Post Office”, see para. 643, note 1, ante. 

2 For the meaning of “post office”, see para. 663, note I, ante. 

3 Post Office Act 1953, s. 65 (1). The fine is a sum not exceeding £25, and imprisonment is for a 
term not exceeding one month: s. 6s (1); Criminal Law Act 1977, s- 31 (6), (9). 

4 Post Office Act 1953, s. 65 (2). The further fine is a sum not exceeding £25: 8. 65 (2); Criminal 
Law Act 1977, S- 31 (6), (9). 

s Post Office Act 1953, s. 65 (2). As to the powers of a constable generally, see POLICE, para. 320, 
ante. 


794. Fraudulent use of public telephone or telex system. Any person who 
dishonestly uses a public telephone or telex system! with intent to avoid 
payment is liable on summary conviction to a fine or to imprisonment, or both, 
or on indictment to a term of imprisonment?. 


1 Le. including any such system provided, under licence, otherwise than by the Post Office: Post 
Office Act 1953, s. 65A; Theft Act 1968, s. 33 (1), Sch. 2, Part I, paras. 1, 8. 

2 Post Office Act 1953, s. 65A; Theft Act 1968, Sch. 2, Part I, para. 8; Post Office Act 1969, s. 76, 
Sch. 4, para. 2 (16). On summary conviction the fine is a sum not exceeding the prescribed 
sum (defined in POLICE, para. 305, note §, ante), and imprisonment is for a term not exceeding 
three months; on indictment the penalty is imprisonment for a term not exceeding two years: 
Post Office Act 1953, s. 65A; Criminal Law Act 1977, ss. 28 (2), (7), 64, 65. As to sending 
offensive or false messages by means of the public telecommunications service, see CRIMINAL 
LAW, vol. 11, para. 1028. 


795. Opening or delaying of postal packets by officers of the Post Office. 
If any officer of the Post Office!, contrary to his duty, opens or procures or 
suffers to be opened any postal packet? in course of transmission by post?, or 
wilfully detains or delays or procures or suffers to be detained or delayed any 
such postal packet, he is guilty of an offence and is liable to imprisonment for a 
term not exceeding two years or to a fine, or to both+. The offence is not 
committed by the opening, detaining or delaying of a postal packet returned for 
want of a true direction®, or returned by reason that the person to whom it is 
directed has refused it, or has refused or neglected to pay the postage on itó, or 
that the packet cannot for any other reason be delivered, or by the opening, 
detaining or delaying of a postal packet under statutory authority? or in 
e to an express warrant in writing under the hand of a Secretary of 
tates. 
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1 For the meaning of “officer of the Post Office”, see para. 643, note 1, ante. 

2 For the meaning of “postal packet”, see para. 677, note 3, ante. 

3 For the meaning of “in course of transmission by post”, sce para. 788, note 3, ante. 

4 Post Office Act 1953, s. 58 (1); Theft Act 1968, s. 33 (1), Sch. 2, Part I, paras. 1, 6. 

s As to the treatment of such packets, see paras. 706, 707, 740, ante. 

6 As to the treatment of packets on which the full postage has not been paid, see paras. 703, 738, 
ante. 

Le. under the Post Office Act 1953 (sees. 8 (3), and para. 688, ante): s. $8 (1) proviso. 

Ibid., s. $8 (1) proviso. In the application of this provision to the Isle of Man, the reference to a 
warrant is a reference to a warrant in writing under the hand of the Lieutenant Governor 
issued with the sanction of a Secretary of State: s. 58 (2); Northern Ireland (Modification of 
Enactments—No. 1) Order 1973, S.I. 1973 No. 2163, art. 14 (2), Sch. 6. As to certain 
requirements that may be laid on the Post Office to do what is necessary to inform designated 
ofticers of the Crown concerning matters and things in course of transmission by Post Office 
services, see para. 632, ante. 
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796. Disclosure of information obtained in the course of the provision of 
data processing services. A person who obtains information in the course of 
the provision for another pursuant to the statutory power! of the Post Office of 
data processing? services or services connected with them must not disclose that 
information without the consent of that other person, except for the purpose of 
performing his duties in relation to those services or in such cases as may be 
required by law’. A person who discloses information in contravention of this 
prohibition is liable, on conviction on indictment, to imprisonment for a term 
not exceeding two years, or to a fine, or to both* or, on summary conviction, to 
asinen. 


1 Le. the power conferred by the Post Office Act 1969, Part III (ss. 6-88) (see s. 7 (1) (c), and 
Atom Onseanite) is 6S (T). 

For the meaning of “data processing”, see para. 615, note s, ante. 

Post Office Act 1969, s. 65 (1). 

Ibid., s. 65 (2) (a). The fine on conviction on indictment is unlimited. 

Ibid., s. 65 (2) (b). The fine on summary conviction is one not exceeding the prescribed sum 
(defined in POLICE, para. 305, note s, ante): s. 65 (2) (b); Criminal Law Act 1977, ss. 28 (2), (7), 
64, 65. 


NESST 


(2) LEGAL PROCEEDINGS 


797. Time-limit for taking proceedings. Proceedings for any offence against 
the Post Office Act 1953, punishable on summary conviction, must be 
commenced within one year next after the commission of the offence’. 


1 Post Office Act 1953, s. 69 (1). As to the time-limit for summary proceedings generally, see 
MAGISTRATES, vol. 29, para. 291. 


798. Recovery of sums from officers of the Post Office. Sums not 
exceeding £20 due from any officer of the Post Office? or from his sureties in 
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respect of money received in the discharge of his duty may, without prejudice to 
any other mode of recovery, be recovered summarily as a civil debt?. 


27% 


1 For the meaning of “officer of the Post Office’’} see para. 643, note 1, ante. 
2 Post Office Act 1953, s. 76; Post Office Act 1969, ss. 76, 141, Sch. 4, para. 2 (1), Sch. 11, Part 
I]. As to the recovery of civil debts summarily, see MAGISTRATES, vol. 29, para. 314. 


799, 800. Evidence. On the prosecution of any offence under the Post Office 
Act 1953, whether summarily or on indictment, evidence that any article is in 
course of transmission by post!, or has been accepted on behalf of the Post Office 
for transmission by post, is sufficient evidence that the article is a postal packet?. 


1 For the meaning of “in course of transmission by post”, see para. 788, note 3, ante. 

2 Post Office Act 1953, s. 72 (1); Post Office Act 1969, s. 76, Sch. 4, para. 2 (18); see also 
CRIMINAL LAW, vol. 11, para. 434, note 7. For the meaning of “postal packet”, see para. 677, 
note 3, ante. As to the admission of statutory declarations in proceedings for certain offences 
under the Post Office Act 1953, see also CRIMINAL LAW, vol. 11, para. 434. Certain 
documentary evidence relating to and compiled in the course of the activities of the Post Office 
is admissible in any criminal proceedings under the Criminal Evidence Act 1965, s. 1 (1)-(4); 
Post Office Act 1969, Sch. 4, para. 77; see CRIMINAL LAW, vol. 11, para. 442. 
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I. GENERAL NATURE OF POWERS 
MADERO NAN DaCiPASSIELCA Tien 


801. Definition. “Power” is a term of art, denoting an authority vested in a 
person, called “the donee”, to deal with or dispose of property not his ownt. A 
power may be created by reservation or limitation; the dealing or disposition 
may be total or partial, and for the benefit either of the donee or of others; and 
the property may be real or personal. A power is distinct from the dominion 
that a man has over his own property?. 


1 See Freme v Clement (1881) 18 Ch D 499 at 504. Cf. Sykes v Carroll [1903] 1 IR 17. 

2 Re Armstrong, ex parte Gilchrist (1886) 17 QBD 521, CA; Van Grutten v Foxwell (Third Appeal) 
(1901) 84 LT 545, HL; Stamp Duties Comr v Stephen [1904] AC 137, PC; Goatley v Jones (No. 
1), Goatley v Jones (No. 2) [1909] 1 Ch 557; Re Reeve, Reeve v Reeve [1935] Ch 110. See also 
para. 819, post. 


802. Modes of classification. Powers are usually classified (1) in relation to the 
donee’s interest in the property?; (2) in relation to the interest conveyed or 
created?; and (3) in relation to the purpose for which the power was created3, 


1 See para. 803, post. 
2 See para. 804, post. 
3 See para. 805, post. 


803. Classification as to donee’s interest. There are three categories in the 
classification in relation to the donee’s interest, namely (1) powers simply 
collateral, (2) powers in gross, and (3) powers appendant or appurtenant!. 

A power simply collateral is a bare power, given to a mere stranger who has 
no interest in the property to which the power relates?. 

A power in gross is a power given to a person having an estate or interest in 
the property to which the power relates but where the estate or interest created 
by the power is subsequent to and does not affect the estate or interest of the 
donee of the power?. An example is a power given to a tenant for life to jointure 
and to appoint the estate in remainder to his children‘. 

A power appendant is a power given to a person having an estate or interest 
in the property to which the power relates such that the exercise of the power 
overrides and affects the estate or interest of the donee of the power?. An 
example is a power of leasing in possession®. 

This classification was formerly important for determining whether a donee 
could release the power’, but is now of little value. 


1 Re D'Angibau, Andrews v Andrews (1879) 15 Ch D 228 at 232, 233. 

2 Dickenson v Teasdale (1862) 1 De GJ € Sm 52 at 59, 60. 

3 Nottidge v Dering, Raban v Dering [1909] 2 Ch 647; on appeal [1910] 1 Ch 297, CA. 

4 Butler’s note to Co Litt 342b. 

s Re Mills, Mills v Lawrence [1930] 1 Ch 654, CA; Penne v Peacock (1734) Cas temp Talb 41; and 
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see Edwards v Sleater (1665) Hard 410; Tudor LC Real Prop 531; Re D’Angibau, Andrews v 
Andrews (1879) 15 Ch D 228 at 243, CA, per Brett LJ. 

6 Butler’s note to Co Litt 342b. , 

7 See para. 974, post. 


804. Classification as to interest conveyed or created. There are three heads 
in the classification of powers in relation to the interest conveyed or created, 
namely (1) common law powers, (2) statutory powers and (3) equitable powers!. 

Under a common law power the common law enables the donee to convey 
or create a legal estate. A power of attorney may confer a common law power?. 

A statutory power is a power conferred by statute to convey or create a legal 
estate. Instances are the power of a legal mortgagee to convey the estate vested 
in the mortgagor’, and the power of a receiver of a person suffering from a 
mental disorder to make or concur in making all requisite dispositions for 
conveying or creating a legal estate in his name and on his behalf*. Since 1925 
the only powers over land, whether created by statute or other instrument or 
implied by law, and whenever created, which can operate at law are the powers 
vested in a legal mortgagee? or in an estate owner in right of his estate, and 
exercisable by him or by another person in his name and on his behalf. All other 
powers of appointment over, or powers to convey or charge land, or any 
interest in land, operate only in equity?. | 

An equitable power is a power which aftects the equitable and not the legal 
estate or interest; no legal estate passes by the execution of the power’. 
However, the legal owner must give effect to the equitable estate or interest of 
the appointee®, and equity will so compel him. Where the appointee is entitled 
to call for the transfer of a legal estate, the legal owner must complete the 
appointee's title by such a transfer, as on the exercise of an ordinary power to 
appoint absolute interests to children in a marriage settlement by which 
personalty is vested in trustees. 


1 Prior to 1926, in addition to other modes, a power might operate under the Statute of Uses 
(1535) 27 Hen. 8 c. 10: see Sugden on Powers (8th Edn) 1 et seq. This statute was repealed as 
from Ist January 1926 (Law of Property Act 1925, s. 207, Sch. 7 (repealed)), but without 
affecting its operation in regard to dealings taking effect before that date (s. 1 (10)). 

2 Sugden on Powers (8th Edn) 45. See also AGENCY, vol. 1, paras. 728, 729; DEEDS, vol. 12, para. 

1310. 

As to this and other powers vested in a legal mortgagee, see MORTGAGE, vol. 32, paras. 

$14—$17, 712 et seq. 

4 Law of Property Act 1925, s. 22 (1); Mental Health Act 1959, s. 149 (1), Sch. 7, Part I. If no 
receiver acts, the power is exercised by any person authorised under Part VIII (ss. 100-121): 
Law of Property Act 1925, s. 22 (1); Mental Health Act 1959, Sch. 7, Part I. See also MENTAL 
HEALTH, vol. 30, para. 1254. 

5 See MORTGAGE, vol. 32, paras. 712 et seq. 

6 Law of Property Act 1925, s. 1 (7). See also ss. 7 (3), (4), 8, 9 (1), 29, 88 (1), 205 (1) (v), (x), 
(xi), (xvi); and the Settled Land Act 1925, ss. 24 (1), 68 (2). 

7 Re Brown, Dixon v Brown (1886) 32 Ch D 597 at 601; Cloutte v Storey [1911] 1 Ch 18, CA. 

8 See the Law of Property Act 1925, s. 3; the Settled Land Act 1925, s. 16; and REAL PROPERTY; 
SETTLEMENTS. 
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805. Classification as to purpose. There are two heads in the classification of 
powers in relation to their purpose, namely (1) administrative or managerial 
powers, and (2) dispositive powers or powers of appointment. 
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Administrative or managerial powers are powers given to a person for the 
purpose of managing either his own or another person’s property, such as 
powers of sale or leasing!. The powers of management conferred by statute 
upon a tenant for life or the trustees of a settlement?, upon trustees for sale of 
land, and upon personal representatives*, are dealt with elsewhere. This 
category also includes powers to appoint to various offices, of which the power 
of appointing new trustees is of the most general importance?. 

Dispositive powers, commonly known as powers of appointment, are powers 
authorising a person to create or dispose of beneficial interests in property. Such 
powers are usually sub-divided into general powers and special powers, but this 
division is neither precise nor exhaustive®, for there are some powers which may 
be general for some purposes and not for others’, or may be regarded as neither 
general nor special, but as hybrid® or intermediate powers?. A classification for 
one purpose is not necessarily decisive or even a guide to the classification for 
another purpose!%. A power to appoint by deed or will really constitutes two 
distinct powers, one exercisable by each type of instrument!!. 


See paras. 828 et seq., post. 

See the Settled Land Act 1925, ss. 19, 30, and SETTLEMENTS. 

See the Law of Property Act 1925, s. 28, SETTLEMENTS and TRUSTS. 

See the Administration of Estates Act 1925, s. 39, and EXECUTORS, vol. 17, paras. 1191 et seq. 
See TRUSTS. 

Re Park, Public Trustee v Armstrong [1932] 1 Ch 580 at 584, per Clauson J. 

Contrast e.g. Edie v Babington (1854) 3 I Ch R 568 with Re Byron’s Settlement, Williams v 
Mitchell [1891] 3 Ch 474; and see para. 807, post. 

8 See Re Jones, Public Trustee v Jones [1945] Ch 105 at 106, per Vaisey J, where a power to 
appoint limited to persons living at the death of the appointor was held valid; Re Triffitt’s 
Settlement, Hall v Hyde [1958] Ch 852, [1958] 2 All ER 299; Re Earl of Coventry’s Indentures, 
Smith v Earl of Coventry [1974] Ch 77, [1973] 3 All ER 1 (joint general power); and see para. 
807, post. 

9 This will often be a general power to appoint anyone except certain specified persons: see Re 
Manisty’s Settlement, Manisty v Manisty [1974] Ch 17, [1973] 2 All ER 1203; Re Lawrence’s Will 
Trusts, Public Trustee v Lawrence [1972] Ch 418, [1971] 3 All ER 433. 

10 Re Lawrence’s Will Trusts, Public Trustee v Lawrence [1972] Ch 418 at 427, [1971] 3 All ER 433 
at 439, per Megarry J. 
11 See Re Penrose, Penrose v Penrose [1933] Ch 793 at 806. 


NX Ain hy hn A 


806. General and special powers. A general power is a power that the donee 
may exercise in favour of such person or persons as he pleases, including himself! 
or his executors and administrators?. What appears to be a general beneficial 
power may, as a matter of construction, be a power given by virtue of his office 
which may only be exercised in a fiduciary capacity?. A special power may be 
exercised only in favour of certain specified persons or classes*, such as the 
donee’s children® or relations and friends®. It is a question of construction 
whether a power is general or special’. A devise on the trusts which another may 
declare as to his residuary estate gives that other a general power®, and a power 
is not prevented from being general merely because the period of distribution of 
the fund is postponed?. For the purposes of the rule against perpetuities, 
however, a power exercisable by two or more jointly has been held not to be a 
general power!®; and a power exercisable only with the consent of trustees is not 
general unless the consent is requisite merely to the power being exercised'!, and 
not to the selection or approval of the appointee!?. 
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1 Irwin v Farrer (1812) 19 Ves 86; Cofield v Pollard (1857) 3 Jur NS 1203 (“any person or persons, 

child or children” is general). 

Mackenzie v Mackenzie (1851) 3 Mac & G 559. 

Re Edwards’ Will Trusts, Dalgleish v Leighton [1947] 2 All ER 521; revsd. on another point 

[1948] Ch 440, [1948] 1 All ER 821, CA. 

Re Dilke, Re Dilke’s Settlement Trusts, Verey v Dilke [1921] 1 Ch 34 at 41, 42, CA, per 

Warrington LJ. Cf. Re Churston Settled Estates [1954] Ch 334 at 346, 347, [1954] 1 All ER 725 

at 733, per Roxburgh J (“ the test [of a general power] really is, is there somebody who for all 

practical purposes can be treated as the owner”). See also Estate and Succession Duties Comr 

(Barbados) v Bowring [1962] AC 171, [1960] 3 All ER 188, PC. 

Cloves v Awdry (1850) 12 Beav 604; Russell v Russell (1861) 12 I Ch R 377. 

Re Caplin’s Will (1865) 2 Drew & Sm 527. 

Re Johnston's Estate (1922) 56 ILT 153 (Ir. CA), where a power was held on construction to be 

special, and any question of fraud on an earlier power under which the power was created was 

thereby avoided. See also Eland v Baker (1861) 29 Beav 137, where general words were held to 
be limited by the context. There may in fact be two powers: Bannerman's Trustees v Bannerman 

1915 SC 398. 

8 Bristow v Skirrow (No. 1) (1859) 27 Beav 585; Bristow v Skirrow (1870) LR 10 Eq 1. 

9 Re Keown’s Estate (1867) 1 IR Eq 372. 

o Re Churston Settled Estates [1954] Ch 334, [1954] 1 All ER 725; Re Earl of Coventry’s Indentures, 
Smith v Earl of Coventry [1974] Ch 77, [1973] 3 All ER 1; and see Re Watts, Coffey v Watts 
[1931] 2 Ch 302; and PERPETUITIES. 

11 Re Dilke, Re Dilke’s Settlement Trusts, Verey v Dilke [1921] 1 Ch 34, CA; Re Phillips, Lawrence 

v Huxtable [1931] 1 Ch 347; Re Joicey, Thompson v Duncan (1932) 76 Sol Jo 459. See also Re 

Triffitt’s Settlement, Hall v Hyde [1958] Ch 852, [1958] 2 All ER 299; Estate and Succession Duties 

Comr (Barbados) v Bowring [1962] AC 171, [1960] 3 All ER 188, PC. 

See Re Dilke, Re Dilke’s Settlement Trusts, Verey v Dilke [1921] 1 Ch 34 at 41, CA, per Lord 

Sterndale MR, and at 42 per Warrington LJ. Re Watts, Coffey v Watts [1931] 2 Ch 302 may 

have been decided on this ground, but see Re Churston Settled Estates [1954] Ch 334 at 343, 

[1954] 1 All ER 725 at 730, per Roxburgh J; and Re Earl of Coventry’s Indentures, Smith v Earl 

of Coventry [1974] Ch 77, [1973] 3 All ER 1. See also Re Barker’s Settlement, Knocker v Vernon 

Jones [1920] 1 Ch 527, where, on construction, a consent for appointment by will was held to 

be unnecessary. 
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807. General powers for statutory purposes. A power to appoint to any 
save a named person or persons, other than the donee, is a general power within 
the Administration of Estates Act 1925!, which renders property appointed by 
will under a general power liable for the appointor’s debts?. Such a power is not, 
however, within the provision of the Wills Act 18373, by which real and 
personal property which the testator “may have power to appoint in any 
manner he may think proper” passes under a general devise or bequest‘, nor is a 
power to appoint before a particular time, or to appoint by will specifically 
referring to the power?. Yet a power to appoint only by will is within this 
provision®, and so is a power to direct by will that a sum of money be raised and 
paid’. Also a power to appoint to any except a specified person will fall within 
the provision when that person dies or can no longer come into existence®. 

For the purposes of capital transfer tax, there is included in a person’s estate 
any property over which he has a general power to appoint which enables him 
to dispose of or charge any property, other than settled property, as he thinks 
fit?. For the purposes of the rule against perpetuities, a power to appoint is 
treated as a special power unless it can be exercised at all times during its 
currency by one person, when he is of full age and capacity, in such a way as to 
transfer the whole interest to himself without the consent of any other person 
and without complying with any conditions, except formal ones, relating to the 
meodeotexcreise’?. 
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Administration of Estates Act 1925, s. 34 (3), Sch. 1, Part Il, para. 7: see EXECUTORS, vol. 17, 
para. 1168. 

Edie v Babington (1854) 2 I Ch R 568. See also Drake v A-G (1843) 10 Cl & Fin 257, HL, and 
note 9, infra. For another example of a general power for this purpose, see Re Phillips, Lawrence 
v Huxtable [1931] t Ch 347, and para. 806, note 11, ante. 

3 Wills Act 1837, s. 27: see WILLS. 

4 Re Byron's Settlement, Williams v Mitchell [1891] 3 Ch 474; followed in Re Jones, Public Trustee 
v Jones [1945] Ch 105: see para. 805, text and note 8, ante. 


N 


s Phillips v Cayley (1889) 43 Ch D 222, CA; Re Davies, Davies v Davies [1892] 3 Ch 63; Re 
Tarrant's Trust (1889) 58 LJ Ch 780. Although not within the provision, such a power may 
remain a general power: Re Waterhouse, Waterhouse v Ryley (1907) 77 LJ Ch 30, CA. 

6 Hawthorn v Shedden (1856) 3 Sm & G 293; Re Powell’s Trusts (1869) 39 LJ Ch 188. 


7 Re Jones, Greene v Gordon (1886) 34 Ch D 65; Re Wilkinson, Thomas v Wilkinson [1910] 2 Ch 
216. Cf. Re Wallinger’s Estate [1898] 1 IR 139 at 148 (Ir. CA); Re Salvin, Marshall v Wolseley 
[1906] 2 Ch 459. 

8 Re Byron's Settlement, Williams v Mitchell [1891] 3 Ch 474 at 480, per Kekewich J; Re Harvey, 

Banister v Thirtle [1950] 1 All ER 491. 

Finance Act 1975, s. 23 (2): see GIFT AND ESTATE TAXATION, vol. 19, para. 611. As to the former 

estate duty position, see the Finance Act 1894, s. 22 (2) (a) (repealed), and Re Penrose, Penrose v 

Penrose [1933] Ch 793. See also Drake v A-G (1843) 10 Cl & Fin 257, HL (a decision under the 

Legacy Duty Act 1796, s. 7 (repealed)), and Re Dunbar-Bullar [1923] 2 IR 143 (Ir. CA) (a 

decision under the Finance Act 1900, s. 12 (2), and the Finance Act 1907, s. 16 (both repealed)). 

10 See the Perpetuities and Accumulations Act 1964, s. 7, and PERPETUITIES. 
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CIAONERSAN THE NATURE OF TRUSTS AND 
Disc RETIONARY TRUSES 


808. Distinction between trusts and powers. The distinction between trusts 
and powers is that, whereas the court will compel the execution of a trust, it 
cannot compel the execution of a power!. But there are powers which in their 
nature are fiduciary, in the sense that the donee of the power is a trustee of it, 
and has a wide enough interest to allow the exercise of the power. These powers 
may be called fiduciary powers, or powers in the nature of trusts; powers which 
are not fiduciary are often called bare powers. The court does not allow the non- 
execution of fiduciary powers to defeat the donor’s intention?. Where a testator 
empowered his trustees to appoint a life interest to his daughter’s husband if she 
married with their consent, her husband has been held entitled to the life interest 
even if she married without their consent, but with the testator’s consent or 
subsequent acquiescence, and the trustees failed to appoint?. 


1 See further para. 885, post. 

2 Harding v Glyn (1739) 1 Atk 469; 2 White & Tud LC (9th Edn) 285; Maddison v Andrew (1747) 
1 Ves Sen 57; Richardson v Chapman (1760) 7 Bro Parl Cas 318; Pierson v Garnet (1787) 2 Bro 
CC 38; on appeal (1787) 2 Bro CC 226; Brown v Higgs (1801) 8 Ves 561, HL; Birch v Wade 
(1814) 3 Ves & B 198; Hopper v St John’ S s College, Cambridge (1914) 31 TLR 139. It seems that 
the “fiduciary” power in question in Bannerman's Trustees v Bannerman 1915 SC 398 was not a 
power in the nature of a trust within the present meaning of that term: see at 408, 409 per Lord 
Skerrington. As to the various kinds of trusts, see EQUITY, vol. 16, paras. 1452 et seq. 

3 Wheeler v Warner (1823) 1 Sim & St 304; Tweedale v Tweedale (1878) 7 Ch D 633. 
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809. Implied trust for objects. If there is a power to appoint among certain 
objects! but no gift to those objects and no gift over in default of appointment?, 
or a gift to a class? and a power to appoint in what shares and what manner the 
members shall taket, the court may imply a trust for, or gift to, those objects 
equally if the power is not exercised’. The rule is the same whether or not there 
is a gift over in default of objects of the power®, or a gift. over on an event 
which does not happen’, and it applies even if the donee has power to exclude 
one class entirely, provided there is an intention to give the property to the 
objects®. For the rule to apply there must be a clear indication that the donor 
intended the power to be in the nature of a trust?; any contrary intention defeats 
an implied trust*%. Further, where in default of appointment there is a gift over 
to the objects of the power or to other persons, the words of the power cannot 
Operate to vest any estate in the objects of it by implication if there is no 
appointment!!, even if the gift over is void for remoteness!?. 


1 The word “object” is used to denote a person who is one of the specified persons or class of 
persons in whose favour the power may be exercised. 

2 A residuary gift is not equivalent to a gift in default: Re Hall, Sheil v Clark [1899] 1 IR 308. 
See also Re Brierley, Brierley v Brierley (1894) 43 WR 36, CA. 

3 “A gift is said to be to a ‘class’ of persons, when it is to all those who shall come within a 
certain category or description defined by a general or collective formula and who, if they take 
at all, are to take one divisible subject in certain proportionate shares”: Pearks v Moseley, Re 
Moseley’s Trusts (1880) 5 App Cas 714 at 723, HL, per Lord Selborne LC. 

4 Re Hughes, Hughes v Footner [1921] 2 Ch 208; Re Clarke, Bracey v Royal National Lifeboat 
Institution [1923] 2 Ch 407. 

5 Brown v Higgs (1799) 4 Ves 708; reheard (1800) 5 Ves 495; aftd. (1801) 8 Ves 561, HL; Cruwys v 
Colman (1804) 9 Ves 319; Parsons v Baker (1812) 18 Ves 476; Birch v Wade (1814) 3 Ves & B 
198; Forbes v Ball (1817) 3 Mer 437; Grant v Lynam (1828) 4 Russ 292; Walsh v Wallinger (1830) 
2 Russ & M 78; Burrough v Philcox, Lacey v Philcox (1840) 5 My & Cr 72; Salusbury v Denton 
(1857) 3 K & J 529 at $35; Re White’s Trusts (1860) John 656; Re Caplin’s Will (1865) 2 Drew 
& Sm 527; Butler v Gray (1869) $ Ch App 26; Carthew v Euraght (1872) 20 WR 743. See also 
Re Phene's Trusts (1868) LR 5 Eq 346; Re Hargrove's Trusts (1873) 8 IR Eq 256; Ahearne v 
Ahearne (1881) 9 LR Ir 144; Moore v Ffolliot (1887) 19 LR Ir 499; Re Brierley, Brierley v Brierley 
(1894) 43 WR 36, CA; Re Patterson, Dunlop v Greer [1899] 1 IR 324; Re Llewellyn's Settlement, 
Official Solicitor v Evans [1921] 2 Ch 281 (trust to convey and transfer to such child or children 
in such shares etc. as donee should appoint). A gift over in tail has been implied from a gift to 
A, B and C and their lawful issue, in such proportions as X should appoint: Martin v Swannell 
(1840) 2 Beav 249. 

6 Witts v Boddington (1790) 3 Bro CC 95; Crozier v Crozier (1843) 3 Dr & War 353; Acheson v 

Fair (1843) 3 Dr & War 512; Fenwick v Greenwell (1847) 10 Beav 412; Roddy v Fitzgerald (1857) 

6 HL Cas 823 at 856; Stolworthy v Sancroft (1864) 33 LJ Ch 708; Butler v Gray (1869) 5 Ch App 

26; Wilson v Duguid (1883) 24 Ch D 244. The same rule applies to charities: Moggridge v 

Thackwell (1803) 7 Ves 36; affd. (1807) 13 Ves 416, HL; Paice v Archbishop of Canterbury (1807) 

14 Ves 364; Miles v Farmer (1815) 1 Mer 55; Salusbury v Denton (1857) 3 K & J 529; Re Pyne, 

Lilley v A-G [1903] 1 Ch 83. See also Re White, White v White [1893] 2 Ch 41, CA, and 

CHARITIES, vol. $, paras. 611-617, 690, 691, 733 and Se 

Kennedy v Kingston (1821) 2 Jac & W 431. 

Longmore v Broom (1802) 7 Ves 124; Jones v Torin (1833) 6 Sim 255; Penny v Turner (1848) 2 Ph 

493; Re White’s Trusts (1860) John 656; Carthew v Euraght (1872) 20 WR 743. See also Down v 

Worrall (1833) 1 My & K $61; Little v Neil (1862) 31 LJ Ch 627; Re Kieran, Matthews v Kieran 

[1916] 1 IR 289 at 296, where the class was expressed to be “such other son as the donee should 

appoint”. In default of the exercise of the power, members of the class took in equal shares. 

9 See Re Combe, Combe v Combe [1925] Ch 210 at 217, 218, per Tomlin J, where the decision 
of Sargant J in Re Hughes, Hughes v Footner [1921] 2 Ch 208 is explained and the rule stated in 
Farwell on Powers (3rd Edn) 528 disapproved. 

10 Crossling v Crossling (1794) 2 Cox Eq Cas 396; Healy v Donnery (1853) 3 ICLR 213; Brook v 

Brook (1856) 3 Sm & G 280; Re Eddowes (1861) 1 Drew & Sm 395; Carberry v M'Carthy (1881) 
7 LR Ir 328; Re Weekes’ Settlement [1897] 1 Ch 280, explained in Re Llewellyn’s Settlement, 
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Official Solicitor v Evans [1921] 2 Ch 281; Clibborn v Horan [1921] 1 IR 93 (no trust); Re Combe, 
Combe v Combe [1925] Ch 210, where there was a trust for such persons as the donee should 
appoint within a class of persons related to the donor by blood, and it was held that there was 
no intention to create a trust in favour of objects and no gift could be implied in default of 
appointment; Re Perowne, Perowne v Moss [1951] Ch 785, [1951] 2 All ER 201. See also Bull v 
Vardy (1791) 1 Ves 270; Wheeler v Warner (1823) 1 Sim & St 304. 

Jenkins v Quinchant (circa 1745) § Ves s96n; Pattison v Pattison (1855) 19 Beav 638; Richardson v 
Harrison (1885) 16 QBD 85, CA; Re Mills, Mills v Lawrence [1930] 1 Ch 654, CA (power not 
coupled with a trust). 

12 Re Sprague, Miley v Cape (1880) 43 LT 236. 
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810. Implied trust in favour of class. If the instrument itself gives the 
property to a class, but gives to a named person a power to appoint in what 
shares and in what manner the members of the class are to take, the property 
vests in all the members of the class until the power is validly! exercised, and 
they all take in default of appointment?. The fact that the power is exercisable 
only by will does not postpone the period of vesting; nor does the fact that the 
testator has given a prior life interest*. However, the gift of a prior life interest 
may serve to keep the class open*, although the mere continued existence of the 
power will noté. 


= 


Vanderzee v Aclom (1799) 4 Ves 771 at 787. See also Penny v Turner (1848) 2 Ph 493 (failure of 
power); Re Clarke, Bracey v Royal National Lifeboat Institution [1923] 2 Ch 407 (invalid power). 
Doe d Willis v Martin (1790) 4 Term Rep 39; Coleman v Seymour (1749) 1 Ves Sen 209; 
Casterton v Sutherland (1804) 9 Ves 445; Lambert v Thwaites (1866) LR 2 Eq 151; Bradley v 
Cartwright (1867) LR 2 CP 511; Wilson v Duguid (1883) 24 Ch D 244; Re Gun, Sheehy v Nugent 
[1915] 1 IR 42; Re Hughes, Hughes v Footner [1921] 2 Ch 208; Re Clarke, Bracey v Royal 
National Lifeboat Institution [1923] 2 Ch 407. See also Re Master’s Settlement, Master v Master 
[1911] 1 Ch 321; Haswell v Haswell (1860) 2 De GF & J 456 at 460, 462; Re Aylwin’s Trusts 
(1873) LR 16 Eq 585. Cf. Re Cooper, Townend v Townend (1917) 86 LJ Ch 507, where the 
income remained undisposed of, after the determination of a prior interest, until the persons 
who could take under and in default of appointment could be ascertained. 

3 Heron v Stokes (1842) 2 Dr & War 89; Brown v Pocock (1833) 6 Sim 257. If the power is 
contingent on the donee leaving children and there is a gift over in default of children, no one 
can take by implication if no child survives: Winn v Fenwick (1849) 11 Beav 438; Stolworthy v 
Sancroft (1864) 33 LJ Ch 708. See also Faulkner v Lord Wynford (1845) 9 Jur 1006. 

See the cases cited in note 2, supra. 

See the rules stated in Re Chartres, Farman v Barrett [1927] 1 Ch 466 at 471, 472, per Astbury J. 
Re Hughes, Hughes v Footner [1921] 2 Ch 208. See, however, the suggestion of Astbury J in Re 
Chartres, Farman v Barrett [1927] 1 Ch 466 at 475, 477, 478, although this may be doubted. 
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811. Absence of gift to a class. If the instrument contains no gift to any class 
but only a power to a donee to appoint as he chooses among a class, the court 
will imply an intention to give the property in default of appointment to those 
to whom the donee might have appointed, and those alone!. Thus, if the power 
is only testamentary, those alone who survive the donee can take by implication, 
because they alone could have taken under an exercise of the power?. Within 
these limits (that is, where no gift is expressly given to the class, and excluding 
those to whom the donee was debarred from appointing) the authorities appear 
to establish the following propositions as to the time at which to ascertain the 
class to take by implication in default of appointment. 
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(1) Where there is no prior life interest, those persons take who formed 
members of the class and answered the description at the time when the 
instrument creating the power came into effect?. The whole interest that 
might have been appointed will pass by implication‘. 

(2) Where a prior life interest is given, the class is kept open; but if enjoyment 
in person is intended, only those members who survive the tenant for life 
can takes. 

(3) Where enjoyment in person is not essential, the rule in head (2) does not 
apply?. If the tenant for life and the donee of the power are the same 
person, the class is kept open until his death”; but if they are different 
persons, the position is not clear. It seems that, if the tenant for life dies 
first, the class remains open until the donee dies®, and, if the donee dies 
first, until the tenant for life dies?. 


= 


Kennedy v Kingston (1821) 2 Jac & W 431; Lambert v Thwaites (1866) LR 2 Eq 151; and see 
Walsh v Wallinger (1830) 2 Russ & M 78; Winn v Fenwick (1849) 11 Beav 438; Sinnott v Walsh 
(1880) 5 LR Ir 27 (Ir. CA); Re Susanni’s Trusts (1877) 47 LJ Ch 65; Re Llewellyn’s Settlement, 
Official Solicitor v Evans [1921] 2 Ch 281, where appointed shares were to be payable to 
children at twenty-one; children who died under twenty-one were excluded from taking by 
implication in default of appointment. See also Re Arnold, Wainwright v Howlett [1947] Ch 
131, [1946] 2 All ER 579: 
Cf. Re Arnold, Wainwright v Howlett [1947] Ch 131, [1946] 2 All ER 579, where the power 
was exercisable by deed or will. 

Longmore v Broom (1802) 7 Ves 124; Cole v Wade (1807) 16 Ves 27; varied on appeal sub nom. 
Walter v Maunde (1815) 19 Ves 424 at 426. 

4 Re Stinson’s Estate [1910] 1 IR 47; Crozier v Crozier (1843) 3 Dr & War 353. But for the 
position where there is an express gift in default, see para. 822, text and note 5, post. Re Gillies’ 
Settlement, Archer v Penney [1917] 2 Ch 205 cannot now be relied upon. See Re Bostock’s 
Settlement, Norrish v Bostock [1921] 1 Ch 432 at 438; on appeal [1921] 2 Ch 469, CA. For a case 
of direct gift, see Re Hughes, Hughes v Footner [1921] 2 Ch 208, cited in para. 810, note 6, ante, 
Re White’s Trusts (1860) John 656; Carthew v Euraght (1872) 20 WR 743; Re Phene’s Trusts 
(1868) LR 5 Eq 346. 

Wilson v Duguid (1883) 24 Ch D 244; Re Llewellyn’s Settlement, Official Solicitor v Evans [1921] 
2 Ch 281 at 291; Grieveson v Kirsopp (1837) 2 Keen 653; Lambert v Thwaites (1866) LR 2 Eq 151 
at 157, per Kindersley V-C; Re Arnold, Wainwright v Howlett [1947] Ch 131, [1946] 2 All ER 
579. 

Re Llewellyn’s Settlement, Official Solicitor v Evans [1921] 2 Ch 281. 

See Re White’s Trusts (1860) John 656 at 659, per Page Wood V-C; cf. the cases of direct gift 
cited in para. 810, note 6, ante; and Carthew v Euraght (1872) 20 WR 743. 

Re White’s Trusts (1860) John 656, particularly at 659. Cf. to the contrary Re Swan, Reid v 
Swan [1911] 1 IR 405, where the donee was a tenant for life but was survived by other tenants 
for life; Birch v Wade (1814) 3 Ves & B 198. Cases concerning “relations” (see also para. 812, 
text and note 4, post) are peculiar: Wilson v Duguid (1883) 24 Ch D 244 at 251, per Chitty J; Re 
Gun, Sheehy v Nugent [1915] 1 IR 42 (next of kin at testator’s death); Pope v Whitcombe (1810) 
3 Mer 689, where the power does not appear to have been testamentary only, as corrected in 
Finch v Hollingsworth (1855) 21 Beav 112 (death of tenant for life and donee of the power) 
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812. Mode of distribution of implied gifts. The court adopts any rule laid 
down by the donor of the power as to the mode of distribution’. Subject to this, 
where an implied gift to members of a class in default of appointment takes 
effect, all members of the class take as tenants in common? in equal shares, on 
the principle that “equality is equity”. But although under a power to appoint 
among “relations”, which is a power of selection and not merely of distribution, 
the power may be exercised in favour of any relations, the class which takes in 
default is confined to next of kin according to statute‘. 


539 General Nature of Powers Paras. 812, 813 


1 Gower v Mainwaring (1750) 2 Ves Sen 87; A-G v Price (1810) 17 Ves 371; Mahon v Savage 
(1803) 1 Sch & Lef 111; Hewett v Hewett (1765) 2 Eden 332. 

2 Re Arnold, Wainwright v Howlett [1947] Ch 131, [1946] 2 All ER 579. 

3 Doyley v A-G (1735) 4 Vin Abr 485, pl 16; Salusbury v Denton (1857) 3 K & J 529; Re Gavacan, 
O'Meara v A-G [1913] 1 IR 276; Re Clarke, Bracey v Royal National Lifeboat Institution [1923] 2 
Ch 407 (direct gift). See also Jones v Jones (1846) 5 Hare 440. 

4 Re Gun, Sheehy v Nugent [1915] 1 IR 42; Wilson v Duguid (1883) 24 Ch D 244 at 251; Re 
Swan, Reid v Swan [1911] 1 IR 405. For the persons entitled by statute to succeed on intestacy, 
see EXECUTORS, vol. 17, paras. 1369 ct seq. As to the words necessary to create a precatory trust, 
see EQUITY, vol. 16, paras. 1452 et seq.; TRUSTS; WILLS; and see further, DEEDS, vol. 12, para. 
1322. As to the form of assurance in favour of charities, see CHARITIES, vol. s, para. $61. 


813. Discretionary trusts. What appears to be a mere power may be a trust to 
distribute among the class defined by the donor with merely a power of 
selection within that class. The trustees must exercise the power, and if they fail 
to do so, the court will exercise it!. It is a difficult matter of construction to 
decide whether the instrument gives the trustees a mere power or creates a 
discretionary trust?, and the use of inappropriate language is not decisive’. The 
trustees have a duty to exercise the power of selection and to distribute 
reasonably promptly after the income arises*, but a failure to do so leaves the 
unfulfilled duty still in existence for the benefit of those who would have been 
proper objects? if the discretion had been exercised within a reasonable time?. 
The rights of the objects in respect of undistributed income depend on the terms 
of the discretionary trust, but it seems unlikely that even a sole object can claim 
to have an interest in possession’; and, if there is a group of beneficiaries, no 
individual beneficiary has any relevant right whatsoever to the property®. The 
objects of a discretionary trust have been stated to have a collective right which, 
if they are all sui juris, they can exercise collectively’. 


foal 


Re Gulbenkian’s Settlement Trusts, Whishaw v Stephens [1970] AC 508 at 525, [1968] 3 All ER 
785 at 793, HL, per Lord Upjohn; McPhail v Doulton [1971] AC 424, [1970] 2 All ER 228, HL. 
See also the Trustee Act 1925, s. 33, SETTLEMENTS and TRUSTS. 

2 Re Gulbenkian’s Settlement Trusts, Whishaw v Stephens [1970] AC 508, [1968] 3 All ER 78s, 
HL. See also Re Leek, Darwen v Leek [1967] Ch 1061 at 1073, [1967] 2 All ER 1160 at 1164, 
per Buckley J; aftd. [1969] 1 Ch $63, [1968] 1 All ER 793, CA; Re Baden’s Deed Trusts, Baden v 
Smith [1969] 2 Ch 388, [1969] 1 All ER 1016, CA. 

Wilson v Turner (1833) 22 Ch D 521 at 525, CA. 

Re Peel, Tattersall v Peel [1936] Ch 161; Re Gourju’s Will Trusts, Starling v Custodian of Enemy 
Property [1943] Ch 24, [1942] 2 All ER 605; Re Gulbenkian’s Settlement Trusts (No. 2), Stephens 
v Maun [1970] Ch 408, [1969] 2 All ER 1173; Re Locker’s Settlement Trusts, Meachem v Sachs 
[1978] 1 All ER 216, [1977] 1 WLR 1323. 

l.e. objects of the trusts, as to the meaning of which see para. 809, note 1, ante. 

Re Locker's Settlement Trusts, Meachem v Sachs [1978] 1 All ER 216, [1977] 1 WLR 1323. The 
trustees would seem to have a limited right to retain income with a view to applying it to 
likely additions to the class: Re Weir’s Settlement Trusts, Macpherson and Viscount Weir v IRC 
[1971] Ch 145, [1970] 1 All ER 297, CA. 

7 Re Weir's Settlement Trusts, Macpherson and Viscount Weir v IRC [1971] Ch 145, [1970] 1 All 
ER 297, CA. 

Vestey v IRC (No. 2) [1979] Ch 198, [1979] 2 All ER 225, DC; affd. [1979] 3 All ER 976, 
[1979] 3 WLR 915, HL. 

Vestey v IRC (No. 2) [1979] Ch 198 at 206, [1979] 2 All ER 225 at 235, DC, per Walton J; 
affd. [1979] 3 All ER 976, [1979] 3 WLR 915, HL. See also Re Nelson, Norris v Nelson [1928] 
Ch g20n, CA; Re Smith, Public Trustee v Aspinall [1928] Ch 915; Re Beckett’s Settlement, Eden v 
Von Stutterheim [1940] Ch 279 at 285; Re Munro’s Settlement Trusts [1963] 1 All ER 209 at 211, 
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[1963] 1 WLR 145 at 148; Gartside v IRC [1968] AC 553 at 606, [1968] 1 All ER 121 at 127, 
HL, per Lord Reid. 


814. Mode of distribution of discretionary trusts. The court will execute a 
discretionary trust, following the trustecs’ failure to do so, in the manner best 
calculated to give effect to the intentions of the settlor or testator’. The court 
may appoint new trustees to execute the trust?, direct representatives of the 
beneficiaries to prepare a scheme? or direct the trustees to appoint on what 
appears to be the proper basis for distribution‘. 


1 McPhail v Doulton [1971] AC 424 at 457, [1970] 2 All ER 228 at 247, HL, per Lord 
Wilberforce. 

2 Re Gestetner Settlement, Barnett v Blumka [1953] Ch 672 at 688, [1953] 1 All ER 1150 at 1155, 
per Harman J; IRC v Broadway Cottages Trust [1955] Ch 20, [1954] 3 All ER 120, CA; McPhail 
v Doulton [1971] AC 424 at 457, [1970] 2 All ER 228 at 247, HL, per Lord Wilberforce; Re 
Manisty's Settlement, Manisty v Manisty [1974] Ch 17 at 25, [1973] 2 All ER 1203 at 1210, per 
Templeman J. 

3 Brunsden v Woolredge (1765) Amb 507; Bennett v Honywood (1772) Amb 908; Supple v Lowson 
(1773) Amb 729; McPhail v Doulton [1971] AC 424 at 457, [1970] 2 All ER 228 at 247, HL, per 
Lord Wilberforce. 

4 Re J. Bibby & Sons Ltd Pensions Trust Deed, Davies v IRC [1952] 2 All ER 483 at 486, per 
Harman J; McPhail v Doulton [1971] AC 424 at 457, [1970] 2 All ER 228 at 247, HL, per Lord 
Wilberforce. See also Re Baden’s Deed Trusts (No. 2) [1973] Ch 9 at 28, [1972] 2 All ER 1304 at 
1317, CA, per Stamp LJ. 


815. Uncertainty. Where there is a mere or bare power of appointment 
among a class and a valid gift over in default of appointment’, the power will be 
valid if one can say with certainty whether any individual is or is not a member 
of the class. One does not have to be able to ascertain every member of the 
class?. The test for the validity of discretionary trusts where the trustees must 
select from the class is the same?. The question of certainty must be determined 
as of the date of the document declaring the donor’s intention or, in the case of a 
will, as of the date of his death‘. In both cases the trustees have a duty to survey 
the range of possible objects, and a wider and more comprehensive range of 
inquiry is needed for discretionary trustsó. A special power might fail if it is so 
capricious as to negative a sensible intention on the part of the settlor®, or if the 
class is so wide that it does not amount to a class in any true sense at all”. 


S 


Re Park, Public Trustee v Armstrong [1932] 1 Ch 580. 

Re Gestetner Settlement, Barnett v Blumka [1953] Ch 672, [1953] 1 All ER 1150; Re Coates, 
Ramsden v Coates [1955] Ch 495, [1955] 1 All ER 26; Re Sayer, Macgregor v Sayer [1957] Ch 
423, [1956] 3 All ER 600; Re Hain’s Settlement, Tooth v Hain [1961] 1 All ER 848 at 851, 
{1961] 1 WLR 440 at 445, CA, per Lord Evershed MR; Re Gulbenkian’s Settlement Trusts, 
Whishaw v Stephens [1970] AC 508, [1968] 3 All ER 785, HL. See also Re Manisty’s Settlement, 
Manisty v Manisty [1974] Ch 17, [1973] 2 All ER 1203. 

3 McPhail v Doulton [1971] AC 424, [1970] 2 All ER 228, HL; Re Baden's Deed Trusts (No. 2) 
[1973] Ch 9, [1972] 2 All ER 1304, CA; Re Manisty’s Settlement, Manisty v Manisty [1974] Ch 
17, [1973] 2 All ER 1203. 

Re Hain’s Settlement, Tooth v Hain [1961] 1 All ER 848 at 850, [1961] 1 WLR 440 at 444, CA, 
per Lord Evershed MR; Re Gulbenkian’s Settlement Trusts, Whishaw v Stephens [1970] AC 508 
at 524, [1968] 3 All ER 785 at 793, HL, per Lord Upjohn. 

McPhail v Doulton [1971] AC 424 at 457, [1970] 2 All ER 228 at 247, per Lord Wilberforce. 

Re Manisty’s Settlement, Manisty v Manisty [1974] Ch 17 at 27, [1973] 2 All ER 1203 at 1211, 
per Templeman J (power to benefit the residents of Greater London). 
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7 Blausten v IRC [1972] Ch 256 at 273, [1972] 1 All ER 41 at 51, CA, per Buckley LJ. See also 
McPhail v Doulton [1971] AC 424 at 457, [1970] 2 All ER 228 at 247, HL, per Lord 
Wilberforce, and TRUSTS. 


2. CREATION OF POWERS 
(1) CREATION OF POWERS IN GENERAL 


(i) Instruments creating Powers. 


816. Instruments inter vivos. Powers to execute a deed must be created by 
deed!, but other powers may be created in any way by which the donor could 
himself make the disposition authorised by the power?. Powers of appointment 
or revocation may be reserved either in the body of a deed, or by indorsement 
before the execution of the deed, or by deed of even date’. 


1 Powell v London and Provincial Bank [1893] 2 Ch 555 at 563, CA. 

2 See Farwell on Powers (3rd Edn) 56. Powers formerly operating under the Statute of Uses 
(1535) (repealed: see para. 804, note 1, ante) could only take effect on the legal estate when 
inserted in deeds operating by transmutation of possession: Sugden on Powers (8th Edn) 140. 
As to devises to uses, see Sugden on Powers (8th Edn) 146-148, 197, 198; Baker v White (1875) 
LR 20 Eq 166 at 171; Cunliffe v Brancker (1876) 3 Ch D 393, CA; Berry v Berry (1878) 7 Ch D 
657; Re Tanqueray-Willaume and Landau (1882) 20 Ch D 465 at 478, CA; Re Brooke, Brooke v 
Brooke [1894] 1 Ch 43; Re Brooke, Brooke v Dickson [1923] 2 Ch 265, CA. 

3 Sugden on Powers (8th Edn) 137. 


817. Wills. A testamentary power of appointment does not infringe the rule! 
that in general a testator cannot delegate his testamentary power?, for special 
powers and hybrid powers are recognised exceptions to the rule?, and a general 
power is virtually equivalent to ownership‘. 

Like any other will, a will containing a power may be revoked by the testator 
at any time before death. Where a will gives a life interest and a special power of 
appointment, a codicil revoking all benefits in favour of the life tenant revokes 
the power of appointment*. 


= 


Houston v Burns [1918] AC 337 at 342, HL; A-G v National Provincial and Union Bank of 
England [1924] AC 262 at 268, HL; Chichester Diocesan Fund and Board of Finance Inc v Simpson 
[1944] AC 341 at 371, [1944] 2 All ER 60 at 74, HL. See wits. 

See Re Park, Public Trustee v Armstrong [1932] 1 Ch 580 at 583; Re Abrahams’ Will Trusts, 

Caplan v Abrahams [1969] 1 Ch 463 at 474-476, [1967] 2 All ER 1175 at 1183, 1184, per Cross 

J; Re Manisty’s Settlement, Manisty v Manisty [1974] Ch 17, [1973] 2 All ER 1203. 

3 A-G of New Zealand v New Zealand Insurance Co Ltd [1936] 3 All ER 888 at 890, PC; Chichester 
Diocesan Fund and Board of Finance Inc v Simpson [1944] AC 341, [1944] 2 All ER 60, HL; Re 
Neave, Neave v Neave [1938] Ch 793 at 798, [1938] 3 All ER 220 at 225; Re Jones, Public 
Trustee v Jones [1945] Ch 105. 

4 Re Hughes, Hughes v Footner [1921] 2 Ch 208 at 212. 

Re Brough, Currey v Brough (1888) 38 Ch D 456, followed in Re Spensley’s Will Trusts, Barclays 

Bank Ltd v Staughton [1952] Ch 886, [1952] 2 All ER 49; revsd. on another point [1954] Ch 

233, [1954] 1 All ER 178, CA. 
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(ii) Construction of Powers 


818. In general. No technical or express words are necessary either in a deed or 
in a will to create a power, so long as the intention is sufficiently clear’. The 
intention may be found in a recital or in an exception from a prohibition’; or it 
may be implied, as where the existence of a power is necessary for carrying out 
some express provision’, or if the person who could have created a power 
clearly makes his dispositions on the hypothesis that such a power exists‘. 
Although the mere use of the word “assigns” in a gift to the heirs and assigns of 
A was formerly held to imply that A had a power of appointment”, this is now 
not enough®. 


1 Sugden on Powers (8th Edn) 102; Bishop of Oxon v Leighton (1700) 2 Vern 376. 

2 Read and Nashe’s Case (1589) 1 Leon 147, where the court implied powers of jointuring and 
leasing from a proviso for forfeiture, in a case of alienation other than for jointures or leases; Re 
Bolton Estates, Russell v Meyrick [1903] 2 Ch 461, CA. 

3 Bateman v Bateman (1739) 1 Atk 421, where a power of sale over land was implied out of a 

devise of land with a proviso for the payment of debts out of the devised estate; Curling v 

Austin (1862) 2 Drew & Sm 129 at 136; Tait v Lathbury (1865) LR 1 Eq 174; Master v De 

Croismar (1848) 11 Beav 184; Sheffield v Earl of Coventry (1852) 2 De GM € G 551; Re Garnett 

Orme and Hargreaves Contract (1883) 25 Ch D 595; Re Gent and Eason’s Contract [1905] 1 Ch 

386; Re Pope’s Contract [1911] 2 Ch 442 (implied power to vary investments); Re Wragg, 

Wrage v Palmer [1919] 2 Ch 58 (power, on construction, to purchase real estate; power to 

appropriate unsold real estate); Dean v Dean [1891] 3 Ch 150 at 157, where a power to enter 

and take profits and a power to convey by revocation of uses was implied out of express 

powers of maintenance and advancement. Sce also Re Stamford and Earl of Warrington, Payne v 

Grey [1911] 1 Ch 255; on appeal [1912] 1 (ii a (Cías 

Downes v Timperon (1828) 4 Russ 334, where a gift over in the event that a married woman 

should die without disposing of her interest by will was taken to imply a power of 

appointment, since she could not at that time otherwise have made a will during coverture (see 

HUSBAND AND WIFE, vol. 22, para. 1019); Wood v White (1839) 4 My & Cr 460; Affleck v James 

(1849) 17 Sim 121; Wheeler v Howell (1857) 3 K & J 198; Knocker v Bunbury (1840) 6 Bing NC 

306. 

s Le. where otherwise no effect would be given to the word “‘assigns”: see Quested v Michell 
(1855) 24 LJ Ch 722 at 724; Tapner d Peckham v Merlott (1739) Willes 177; A-G v Vigor (1803) 8 
Ves 256 at 291. 

6 Brookman v Smith (1871) LR 6 Exch 291; affd. (1872) LR 7 Exch 271, Ex Ch; Milman v Lane 
[1901] 2 KB 745, CA. 
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819. Distinction between property and power. The creation of a power 
over property does not in any way vest the property in the donee, although the 
exercise of the power may do so!, and it is often difficult to say whether the 
intention was to give property or only a power over property. If a life interest is 
first given and a power of disposition by deed or will added, this is not an 
absolute gift vesting the property in the donee?. This rule applies even if the first 
gift is on the face of it absolute and is only cut down by subsequent words?, but 
it is a question of intention, and possibly the express mention of the life interest 
may be taken to be merely a reference to one of the advantages attached to the 
absolute interest passing under the gift*. However, if there is a gift by will to a 
person indefinitely, with a superadded power of disposition by deed or will, the 
property vests in him absolutely at once?. This is so even if the first gift is a gift 
of income only, provided it is unlimited in point of time®. Again, a gift over in 
default of the exercise of a power, not being a mere residuary gift, is evidence of 
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an intention to create a power and not to give an absolute interest’, as is the fact 
that the donee is under some disability which the donor cannot remove®. Yet if 
an estate for life is severed from the power of appointment for the purpose of 
introducing other distinct and separate contingent estates which never, in fact, 
arise, the court may in a proper case infer that the donee takes not a mere life 
estate with a power of appointment, but absolutely?. Finally, if an absolute gift 
of realty or personalty (it seems whether by deed or will) is followed by words 
sounding like a power, whether general or limited, any gift over if the power is 
not exercised is repugnant and void!0, 


m 


Re Armstrong, ex parte Gilchrist (1886) 17 QBD 521, CA; Tremayne v Rashleigh [1908] 1 Ch 
681, where it was held that a covenant to settle after acquired property did not extend to 
property over which the covenantor acquired a general power of appointment; following 
Townshend v Harrowby (1858) 27 LJ Ch $53, and Re Lord Gerard, Oliphant v Gerard (1888) 58 
LT 800; but not following Steward v Poppleton [1877] WN 29, and Re O’Connell, Mawle v 
Jagoe [1903] 2 Ch 574. See also Bower v Smith (1871) LR 11 Eq 279; Murray’s Trustees v 
MacGregor’s Trustees 1931 SC 516; Re Mathieson [1927] 1 Ch 283, CA, where it was held that a 
settlement made in exercise of a general power is not within the Bankruptcy Act 1914, s. 42; 
and Re Reeve, Reeve v Reeve [1935] Ch 110, a decision under the Administration of Estates Act 
1925, S- 47 (1) (111). 

Bradly v Westcott (1807) 13 Ves 445; Reith v Seymour (1828) 4 Russ 263 (personalty); Nannock v 
Horton (1802) 7 Ves 391; Liefe v Saltingstone (1674) 1 Mod Rep 189; Archibald v Wright (1838) 9 
Sim 161; Scott v Josselyn (1859) 26 Beav 174; Re Thomson’s Estate, Herring v Barrow (1880) 14 
Ch D 263, CA; Pennock v Pennock (1871) LR 13 Eq 144; Re Sanford, Sanford v Sanford [1901] 1 
Ch 939; Re Burkitt, Handcock v Studdert [1915] 1 IR 205; Young v Young (1918) 52 ILT 40; Re 
Keighley, Keighley v Keighley [1919] 2 Ch 388. See also Espinasse v Luffingham (1846) 3 Jo & Lat 
186; Re Pedrotti’s Will (1859) 27 Beav 583; Re Richards, Uglow v Richards [1902] 1 Ch 76; Re 
Shuker’s Estate, Bromley v Reed [1937] 3 All ER 2s. 

Re Stringer's Estate, Shaw v Jones-Ford (1877) 6 Ch D 1, CA; Re Pounder, Williams v Pounder 
(1886) 56 LJ Ch 113. Cf. Re Jones, Richards v Jones [1898] 1 Ch 438, and Re McCarten, 
McKenna v McCarten [1915] 1 IR 282. 

Reid v Atkinson (1871) 5 IR Eq 373 at 382, per Christian LJ. 

Re Jones, Richards v Jones [1898] 1 Ch 438; Howorth v Dewell (1860) 29 Beav 18; Doe d Herbert v 
Thomas (1835) 3 Ad & El 123; Re McCarten, McKenna v McCarten [1915] 1 IR 282; but cf. Re 
Sanford, Sanford v Sanford [1901] 1 Ch 939. : 

6 Southouse v Bate (1851) 16 Beav 132; Weale v Ollive (No. 2) (1863) 32 Beav 421. See also Re 
L’Herminier, Mounsey v Buston [1894] 1 Ch 675, where it was held that a power to appoint 
income without limit was a power to appoint capital; Townsend v Ascroft [1917] 2 Ch 14, 
where it was held that a gift for life of £30 per annum charged on land with a power of 
“leaving it” by will created a general power to appoint a perpetual rentcharge of that amount. 
Re Maxwell’s Will (1857) 24 Beav 246 at 250; Healy v Donnery (1853) 3 ICLR 213. Cf. Re 
Brierley, Brierley v Brierley (1894) 43 WR 36, CA; Re Weekes’ Settlement [1897] 1 Ch 289; Re 
Combe, Combe v Combe [1925] Ch 210. 

Reid v Carleton [1905] 1 IR 147. 

Re Maxwell’s Will (1857) 24 Beav 246; Goodtitle d Pearson v Otway (1753) 2 Wils 6; Nowlan v 
Walsh, Nowlan v Wilde (1851) 4 De G & Sm 584; Sugden on Powers (8th Edn) 108. 

10 See GIFTS, vol. 20, para. $1; and WILLS. 
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820. Whether power testamentary or inter vivos. A gift of income for life, 
with liberty to use the capital if the income is not sufficient, creates a general 
power to appoint the capital inter vivos, but probably not by will, provided the 
word “sufficient” means sufficient for the desires of the beneficiary, as opposed 
to sufficient for his needs!. Yet a gift of residue to a person for life with full 
power to deal with it as if it were his own creates a power exercisable inter vivos 
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or by will despite a gift over?. Moreover, a power to A to appoint real or 
personal estate after his own death is not rendered testamentary only by the 
mere reference to his death3. A power is, however, merely testamentary if any 
words are used which are inapplicable to an execution by writing inter vivos, or 
if an intention otherwise appears to confine the exercise of the power to an 
execution by will*. 


1 Re Richards, Uglow v Richards [1902] 1 Ch 76; Re Pedrotti’s Will (1859) 27 Beav 583; Re Ryder, 
Burton v Kearsley [1914] 1 Ch 865, CA (gift of income to A for life with authority so long as 
he shall be entitled to the income to apply such part of the capital as he shall think fit for his 
own use and benefit creates a general power of appointment inter vivos over the capital). Cf. 
Re McIntosh [1933] IR 69, where a gift of a limited interest in all the testator’s property with 
power to utilise it for benefit of his daughters was held not to confer any power to apply the 
capital for their benefit. 

2 Re Lawry, Andrew v Coad [1938] Ch 318, [1937] 4 All ER 1. 

3 Anon (1578) 3 Leon 71; Re David's Trusts (1859) John 495; Tomlinson v Dighton (1712) 1 P 
Wms 149; Ex parte Williams (1819) 1 Jac & W 89; Humble v Bowman (1877) 47 LJ Ch 62; Re 
Jackson's Will (1879) 13 Ch D 189; but see to the contrary Kennedy v Kingston (1821) 2 Jac « W 
431; Reid v Reid (1858) 25 Beav 469; Freeland v Pearson (1867) LR 3 Eq 658; Archibald v Wright 
(1838) 9 Sim 161. 

4 Doe d Thorley v Thorley (1809) 10 East 438; Walsh v Wallinger (1830) 2 Russ & M 78; Paul v 
Hewetson (1833) 2 My & K 434. 


821. Gifts to executors and next of kin. A limitation of personal estate to the 
executors and administrators of A has the same effect as a limitation of real estate 
to the right heirs of A*. Consequently a gift to A for life, with remainder as he 
shall appoint, with remainder to his executors and administrators, is an absolute 
gift to him if he does not exercise the power. If the ultimate limitation is to the 
personal representatives of the donee, this (whether in a will or in a deed) is 
prima facie a limitation to the executors and administrators in their repre- 
sentative capacity?. If the ultimate limitation is to the next of kin, or is to the 
personal representatives but these words are construed as equivalent to “next of 
kin”*, the donee takes only an interest for life with a power of disposition. 


1 Anderson v Dawson (1808) 15 Ves 532 at $36. As to gifts to heirs, see the Law of Property Act 
1925, S. 132. 

2 Saberton v Skeels (1830) 1 Russ & M 587; Re Crawford’s Trusts (1854) 2 Drew 230; Re 
Wyndham’s Trusts (1865) LR 1 Eq 290; Alger v Parrott (1866) LR 3 Eq 328; Re Best’s Settlement 
Trusts (1874) LR 18 Eq 686; Re Brooks, Public Trustee v White [1928] Ch 214, CA. 

3 Anderson v Dawson (1808) 15 Ves 532; Baines v Ottey (1832) 1 My & K 465; Daniel v Dudley 
(1841) 1 Ph 1 at 6; Briggs v Upton (1872) 7 Ch App 376. 


822. Extent of interest to pass under power. In the absence of any 
expression of a contrary intention, a donor is taken to have created a power to 
pass the whole of his estate and interest!. Even before the Wills Act 18372, a 
power to appoint to or among particular objects authorised an appointment of 
the fee, even if no words. of inheritance were used; and the better opinion seems 
to be that a power to appoint to such persons as A should choose equally 
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authorised a limitation of the fee?. Since that Act, unless a contrary intention 
appears in the will, a general devise without words of inheritance passes the fee 
simple or the whole estate or interest of which the testator had power to dispose 
by will*, and, it seems, gives the power over the fee to the person in whom a 
power of appointing the property is vested, even if the power itself does not 
contain words of inheritance or words equivalent to them5. A power to appoint 
income may authorise an appointment of capital®. 


_ 


Alloway v Alloway (1843) 4 Dr & War 380; Wykham v Wykham (1811) 18 Ves 395 at 415; 
Tomlinson v Dighton (1712) 1 P Wms 149; Bradley v Cartwright (1867) LR 2 CP 511. 

The Wills Act 1837 applies to wills made after 1837: see s. 34. 

Doe d Chadwick v Jackson (1836) 1 Mood & R 553; Saltonstall’s Case (1674) 2 Lev 104, sub nom. 
Liefe v Saltingstone 1 Mod Rep 189; R v Marquis of Stafford (1806) 7 East 521; Crozier v Crozier 
(1843) 3 Dr & War 353 at 383. 

See the Wills Act 1837, s. 28; REAL PROPERTY and WILLS. 

See Kenworthy v Bate (1802) 6 Ves 793, where the power was contained in a settlement; Strutt v 
Braithwaite (1852) 5 De G & Sm 369; Re L'Herminier, Mounsey v Buston [1894] 1 Ch 675. As to 
the use and construction of technical conveyancing language in equity, see EQUITY, vol. 16, 
paras. 1338, 1339; TRUSTS. 

6 Re L’Herminier, Mounsey v Buston [1894] 1 Ch 675; Re Beesty’s Will Trusts, Farrar v Royal 
Alfred Merchant Seamen’s Society [1966] Ch 223, [1964] 3 All ER 82. 
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823. Referential powers. Referential powers are created by reference to 
primary powers, and are taken to be of the same nature and extent as the 
primary powers, having regard to any change of donee, object or circumstance. 
However, if there is any contingency or restriction personal to the donee of the 
primary power, the contingency or restriction is not attached to the referential 
power!. If the primary power is inconsistent with limitations and conditions to 
be attached to the referential power, the referential power will be made to 
conform to the intention displayed by the limitations?. If property is given to 
trustees subject to the power contained in another settlement, the persons to 
exercise the new powers are prima facie the trustees of the original settlement?. 
Further, if the words used are “such or the like” trusts and powers, this means 
corresponding, and not necessarily identical, trusts and powers*. A reference to 
the “trusts” of another settlement may be enough to incorporate the powers in 
that settlement, even though they are not expressly referred to. But referential 
trusts and powers are not affected by the subsequent variation by the court of the 
primary trusts and powers®, and a referential power may be exercised inde- 
pendently of the primary power’. 


1 Earl of Harrington v Countess Dowager of Harrington (1868) LR 3 HL 295; Morgan v Rutson (1848) 
16 Sim 234. See also para. 859, post. 

2 Crossman v Bevan (1859) 27 Beav 502; Earle v Barker (1865) 11 HL Cas 280; Re Sutton, Boscawen 
v Wyndham [1921] 1 Ch 257 (express limitation on new power). 

3 Taylor v Miles (1860) 28 Beav 411. See also Earl of Shrewsbury v Keightley (1866) LR 2 CP 130, 
Ex Ch. 

4 Re Smith, Bashford v Chaplin (1881) 45 LT 246; Garde v Garde (1843) 3 Dr & War 435; Marshall 
v Baker (1862) 31 Beav 608. 

5 Re Arnell, Re Edwards, Prickett v Prickett [1924] 1 Ch 473; Re Penton’s Settlement Trusts, Penton 
v Langley [1924] 2 Ch 192 (power implied in settlement of chattels to devolve with land). 

6 Re Gooch, Gooch v Gooch [1929] 1 Ch 740. 

7 Re Penton’s Settlement Trusts, Penton v Langely [1924] 2 Ch 192. 
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824. Extent of incorporation of powers. It is a question of intention whether 
the effect of a second gift is to make the property contained in that gift a fund to 
be added and treated for all purposes as an accretion to the funds originally 
settled, or to create another settlement with referential trusts!. A general 
reference to the trusts and powers of an existing will or settlement incorporates 
the trusts and powers referred to, but not the point of time when the benefits are 
to alise-. 


1 Eustace v Robinson (1880) 7 LR Ir 83 (Ir. CA); Re Fraser, Ind v Fraser [1913] 2 Ch 224; Re Carr, 
Heald v Smith (1914) 137 LT Jo 564; Re Paul’s Settlement Trusts, Paul v Nelson [1920] 1 Ch 99. 
See also Re Bromhead’s Trusts, Public Trustee v Bromhead [1922] 1 IR 75. Cf. Re North, Meates v 
Bishop (1897) 76 LT 186; Re Walpole’s Marriage Settlement, Thomson v Walpole [1903] 1 Ch 
928; Re Cavendish’s Settlement, Grosvenor v Butler [1912] 1 Ch 794; Re Wood, Wodehouse v 
Wood [1913] 1 Ch 303; affd. [1913] 2 Ch 574, CA; Re Beaumont, Bradshaw v Packer [1913] 1 
Ch 325; Re Campbell's Trusts, Public Trustee v Campbell [1922] 1 Ch $51; Re Rydon's Settlement, 
Barclays Bank Ltd v Everitt [1955] Ch 1, [1954] 3 All ER 1, CA (criticising Re Cavendish’s 
Settlement, Grosvenor v Butler, supra). 

2 Minton v Kirwood (1868) 3 Ch App 614; Peover v Hassel (1861) 1 John & H 341; Wood v Wood 
(1870) LR 10 Eq 220; Meade King v Warren (1863) 32 Beav 111 (but see, to the contrary, Gould 
v Gould (1856) 2 Jur NS 484). Cf. Earl of Cardigan v Armitage (1823) 2 B & C 197; Harrison v 
Symons (1866) 14 WR 959; Jones v Davies (1878) 8 Ch D 205. 


825. Restriction of powers. A power expressly created in general terms by an 
executed instrument is not to be cut down except by express words!. Once it has 
become effective, it will not be restricted by subsequent actual or possible 
events?. If, however, the instrument is executory the court may give effect to the 
intention of the instrument, even if it is not stated in express terms. In the case of 
marriage articles this may more easily be done so as to give effect to the 
presumed intention in favour of issue?, but in the case of wills the intention must 
be very clear to enable a general power to be cut down if expressly given*. The 
generality of words of limitation under which a person takes an absolute estate 
in default of appointment is not controlled by the fact that he has only a limited 
power of appointment; the expressed intention must in every case prevail’. 


oad 


Hare v Hare (1876) 24 WR 575; Countess of Berchtoldt v Marquis of Hertford (1844) 7 Beav 172; 
Minton v Kirwood (1868) 3 Ch App 614. 

2 Knapp v Knapp (1871) LR 12 Eq 238; but see Re Johnston’s Estate (1922) 56 ILT 153 (Ir. CA) 
cited in para. 806, note 7, ante. 

Bristow v Warde (1794) 2 Ves 336; Mildmay’s Case (1584) 1 Co Rep 175 a; Cooke v Briscoe (1838) 
1 Dr & Wal 596; Swift v Swift (1836) 8 Sim 168; Sugden on Powers (8th Edn) 439; Tasker v 
Small (1834) 6 Sim 625. 

4 Mackinley v Sison (1837) 8 Sim 561; Re Jefferys’ Trusts (1872) LR 14 Eq 136. Cf. Richardson v 
Harrison (1885) 16 QBD 85, CA; and see WILLS. 

Barrymore v Ellis (1836) 8 Sim 1; Medley v Horton (1844) 14 Sim 222; but see Brown v Bamford 
(1842) 11 Sim 127; revsd. (1846) 1 Ph 620. Cf. Harnett v Macdougall (1845) 8 Beav 187; Moore v 
Moore (1844) 1 Coll 54. See also Van Grutten v Foxwell (Third Appeal) (1901) 84 LT 545, HL. 


uu 


LA 


826. Additional or substitutional powers. If a power of sale, jointuring or a 
similar power already exists, and a second similar power is conferred on the 
same donee, it is in each case a question of intention whether the second power is 
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intended to be additional or substitutional. There is a presumption of sub- 
stitution if both powers are given for the same purpose and would constitute a 
double burden, as with powers of charging, or if the second power is created by 
reference to the first?, but there is no such presumption if the powers impose no 
burden, as with powers of sale?. 


1 See Wigsell v Smith (1828) 5 Russ 299. 

2 Hindle v Taylor (1855) 5 De GM & G 577; Cooper v Macdonald (1873) LR 16 Eq 258; Eustace v 
Robinson (1880) 7 LR Ir 83 (Ir. CA); Trew v Perpetual Trustee Co [1895] AC 264, PC; but see 
also Re Arnell, Re Edwards, Prickett v Prickett [1924] 1 Ch 473 at 480, and the cases cited in para. 
824, note I, ante. 

Boyd v Petrie (1872) 7 Ch App 38s. 
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827. Void or illegal powers. The object of the power may be of any nature 
not infringing any rule of law or equity!. It may be to revoke the limitations of 
the settlement, either wholly or in part, or to raise concurrent interests for 
different purposes; and whether the power extends to the whole or only to a 
part depends upon the intention appearing in the particular settlement?. The 
power must not be illegal, and must therefore not infringe the rule against 
perpetuities?. A limited power which is exercisable beyond the perpetuity period 
is void‘, unless it relates to the administration, as opposed to the distribution, of 
any property®; but if in fact there are two distinct powers, one of them may be 
void without affecting the other®. A power is not bad for remoteness merely 
because some of its objects are not within the limits allowed by the law, for a 
valid appointment may be made among the other objects’, and limitations in 
default of appointment under a power which is void for remoteness are not 
invalid unless they themselves contravene the rule against perpetuities®. 
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Re Hyde, Smith v Jack [1932] 1 Ch 95, where Maugham J refused to hold invalid a trust for A 
for life or after his death for his “children or reputed children” as he should by will or codicil 
appoint. 

Freke v Lord Barrington (1791) 3 Bro CC 274. 

See PERPETUITIES and e.g. Re Watson’s Settlement Trusts, Dawson v Reid [1959] 2 All ER 676, 
[1959] 1 WLR 732; Re Leek, Darwen v Leek [1969] 1 Ch $63, [1968] 1 All ER 793, CA. The 
Perpetuities and Accumulations Act 1964, s. 15 (5), provides that the saving provisions of that 
Act only apply to an instrument made in the exercise of a special power of appointment where 
the instrument creating the power takes effect after the commencement of that Act on 16th 
July 1964. A special power, for the purposes of the Act, is defined in s. 7: see para. 807, ante. 

4 Re de Sommery, Coelenbier v de Sommery [1912] 2 Ch 622; Re Blew, Blew v Gunner [1906] 1 Ch 
624; Kennedy v Kennedy [1914] AC 215, PC; Re Symm’s Will Trusts, Public Trustee v Shaw 
[1936] 3 All ER 236; and see Re Leek, Darwen v Leek [1969] 1 Ch 563, [1968] 1 All ER 793, 
CA 
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See the Perpetuities and Accumulations Act 1964, s. 8 (1), and PERPETUITIES. 

Re de Sommery, Coelenbier v de Sommery [1912] 2 Ch 622; Attenborough v Attenborough (1855) 1 
K & J 296. Cf. Innes (Inspector of Taxes) v Harrison [1954] 1 All ER 884, [1954] 1 WLR 668, 
where the powers were indivisible. 

Attenborough v Attenborough (1855) 1 K & J 296; Hockley v Mawbey (1790) 1 Ves 143 at 150; 
Slark v Dakyns (1874) 10 Ch App 35; Griffith v Pownall (1843) 13 Sim 393; Re Veale’s Trusts 
(1876) 4 Ch D 61; affd. (1877) 4 Ch D 622, CA; Davy v Clarke [1920] 1 IR 137. 

Re Abbott, Peacock v Frigout [1893] 1 Ch 54; Re Hay, Leech v Hay [1932] NI 215. See also Re 
Canning’s Will Trusts, Skues v Lyon [1936] Ch 309; Re Coleman, Public Trustee v Coleman 
[1936] Ch 528; and PERPETUITIES. 


“I Dan 


00 


Paras. 828, 829 Vol. 36: Powers 548 


(2) CREATION OF PARTICULAR TO Wek 


(i) Powers of Sale 


828. Statutory and express powers. Wide powers of sale are conferred by 
statute in respect of land subject to a settlement under the Settled Land Act 1925! 
or held upon trust for sale?. These statutory powers, which may be extended but 
not curtailed’, have removed the necessity of inserting express powers of sale 
and exchange in such settlements. Further, statute? has conferred on the 
executors and administrators of a deceased person the same full powers of 
disposition of his real estate as they have over his chattels real’. Where the 
statutory powers do not apply, express powers should be inserted if there are no 
contrary directions®, or if there is an agreement to make a settlement with all the 
usual powers’. 


See the Settled Land Act 1925, s. 38, and SETTLEMENTS. For powers to mortgage, see 

MORTGAGE, vol. 32, paras. 459 et seq. 

2 See generally the Law of Property Act 1925, s. 28, and SETTLEMENTS. 

3 See the Settled Land Act 1925, ss. 108, 109, and SETTLEMENTS. 

4 Le. the Administration of Estates Act 1925, s. 2, replacing the Land Transfer Act 1897, s. 2 

(repealed). 

See EXECUTORS, vol. 17, paras. 1191, 1197. For the powers of sale of executors before 1898, see 

EXECUTORS, vol. 17, para. 1100; Re Wilson (1862) 3 B & S 201; Lancaster v Thornton (1760) 2 

Burr 1027; Knocker v Bunbury (1840) 6 Bing NC 306. 

6 Turner v Sargent (1853) 17 Beav $15; Wise v Piper (1880) 13 Ch D 848. See Pearse v Baron 
(1821) Jac 158; but see to the contrary Wheate v Hall (1809) 17 Ves 80. For implied exclusion, 
see Brewster v Angell (1820) 1 Jac & W 625; Horne v Barton (1822) Jac 437; but see Tasker v 
Small (1834) 6 Sim 625; on appeal (1837) 3 My & Cr 63. For implied inclusion, see Williams v 
Carter (1818) Sugden on Powers (8th Edn) 945; Master v De Croismar (1848) 11 Beav 184 at 
192; Scott v Steward (1859) 27 Beav 367; Elton v Elton (No. 2) (1860) 27 Beav 634; Tait v 
Lathbury (1865) LR 1 Eq 174; and Re Gent and Eason’s Contract [1905] 1 Ch 386 

7 Hill v Hill (1834) 6 Sim 136 at 145; Duke of Bedford v Marquess of Abercorn (1836) 1 My & Cr 

312; and Peake v Penlington (1813) 2 Ves & B 311. 
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829. Conversion. A power of sale, as distinguished from a trust for sale, does 
not effect a conversion; to do this, the direction to sell must be imperative‘, 
although for this purpose a trust for sale is not prevented from being imperative 
merely because the time of sale is left to the discretion of the trustees?. However, 
once a power of sale has been exercised, the property stands converted unless 
there is a trust of the proceeds sufficient to reconvert it?. 


1 See Fletcher v Ashburner (1779) 1 Bro CC 497; 1 White & Tud LC (9th Edn) 293; and Equity, 
vol. 16, para. 1372. 
2 Doughty v Bull (1725) 2 P Wms 320; Re Raw, Morris v Griffiths (1884) 26 Ch D 601. See also 
the Law of Property Act 1925, s. 25. 
Wheldale v Partridge (1800) 5 Ves 388; Walter v Maunde (1815) 19 Ves 424; De Beauvoir v De 
Beauvoir (1852) 3 HL Cas 524; Lucas v Brandreth (No. 1) (1860) 28 Beav 273; Greenway v 
Greenway (1860) 2 De GF & J 128; Re Ibbitson's Estate (1869) LR 7 Eq 226; Re Bird, Pitman v 
Pitman [1892] 1 Ch 279. See also Re Grange, Chadwick v Grange [1907] 1 Ch 313; affd. [1907] 2 
Ch 20, CA; Re Walker, Macintosh-Walker v Walker [1908] 2 Ch 705; Re Dyson, Challinor v 
Sykes [1910] 1 Ch 750; Re Perkins, Brown v Perkins (1909) 101 LT 345. See also EQUITY, vol. 16, 
paras. 1372 et seq. 
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830. Discretion of donees. The donees of a power of sale are within the terms 
of the power if they act without improper motives and in exercise of a 
reasonable discretion!. A power of sale may authorise a mortgage?. 


1 As to the mode of exercising powers of sale, see TRUSTS. 

2 See the cases cited in MORTGAGE, vol. 32, para. 467, notes 2, 5; and see Re Dimmock, Dimmock v 
Dimmock (1885) 52 LT 494; Re Bellinger, Durell v Bellinger [1898] 2 Ch 534; Walker v Southall, 
Southall v Walker (1887) 56 LT 882; and para. 870, post. 


(ii) Powers of Leasing 


831. Statutory and express powers. Limited owners and trustees for sale of 
land have the powers of leasing conferred on them by the Settled Land Act 
1925!. These powers are also enjoyed by charity trustees where land is vested in 
them for charitable, ecclesiastical or public purposes?. In addition, limited 
owners and trustees may exercise any express powers contained in the settlement 
or trust deed so long as these do not conflict with or restrict the statutory 
powers?. 


1 See the Settled Land Act 1925, ss. 41-48; Law of Property Act 1925, s. 28 (1); and 
SETTLEMENTS. 

2 See the Settled Land Act 1925, s. 29, and CHARITIES, vol. 5, paras. 803 et seq. 

3 See ibid., ss. 108, 109, and SETTLEMENTS. For the power to grant building, mining and forestry 
leases, and the requirements relating to the valid exercise of trustees’ power to grant leases, see 
SETTLEMENTS. For trustees’ power to grant leases generally, and the validation of a defective 
exercise of the power of leasing, see LANDLORD AND TENANT. 

For the leasing power of charity trustees, see CHARITIES, vol. 5, paras. 803-817. For the 
powers of leasing allotments, see ALLOTMENTS, vol. 2, paras. 6, 24, 104. 


832. Construction in general. Where a question arises as to the extent of the 
power of leasing, the intention of the parties creating the powers must in each 
case govern, the court having regard to the whole of the document creating the 
power, and the nature of the property. As a result general words may be limited 
accordingly!. Where a lease is granted by the grantor, in the exercise of all his 
enabling powers, the lease usually takes effect under the power which is first in 
point of time, but in some cases it is proper to ascribe the lease to the power 
which is most advantageous to the limited owner?. Under a power to lease “to 
any person or persons”, a lease may be granted to a limited company”. 


1 See Sugden on Powers (8th Edn) 728, 734; Baggott v Oughton (1724) 8 Mod Rep 250; Pomery v 
Partington (1790) 3 Term Rep 665. See also Lord Mountjoy’s Case (1589) 5 Co Rep 3b. 

2 Earl of Lonsdale v Lowther [1900] 2 Ch 687 at 697. 

3 Re Jeffcock’s Trusts (1882) 51 LJ Ch 507. 


833. Leasing a usual power. A power of leasing is a “usual power” within the 
meaning of an agreement to make a settlement with all the usual powers!. If 
leases of a particular term are mentioned, however, the court does not infer from 
general words that larger powers are intended?. 
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1 Hill v Hill (1834) 6 Sim 136;. Duke of Bedford v Marquess of Abercorn (1836) 1 My & Cr 312; 
Turner v Sargent (1853) 17 Beav 515; Scott v Steward (1859) 27 Beav 367. As to delegation of a 
power of leasing, see para. 889, post. As to the periods for which leases may be granted, see 
paras. 838—841, post. 

2 Pearse v Baron (1821) Jac 158. See also Brewster v Angell (1820) 1 Jac & W 625. 


834. Land included in power. No land can be leased under a power except 
that which is subject to the powert. Thus a general power to lease land, or any 
part of it, does not authorise a lease of a wayleave or other liberties?, or of part 
of the land with an easement over the restó. A lease at a single rent of property 
that is subject to the power with property that is not subject to it will usually be 
invalid*. The same result follows where the rent reserved is that required for the 
land within the power and includes nothing for the other land5. But this does 
not apply if rent is reserved according to the quantity or produce of the land, or 
if, under a power requiring the best rent to be reserved, the rent apportioned to 
the land within the power is the best rent of that land®. 


1 Tolson v Sheard (1877) 5 Ch D 19, CA; King v Bird [1909] 1 KB 837; Re Rycroft’s Settlement, 
Rycroft v Rycroft [1962] Ch 263, [1961] 3 All ER 581. 

2 Ricketts v Bell (1847) 1 De G & Sm 335. 

Dayrell v Hoare (1840) 12 Ad & El 356. 

4 Earl of Cardigan v Montague (1754) Sugden on Powers (8th Edn) 918; Rees d Perkins v Phillip 

(1810) Wight 69; Doe d Bartlett v Rendle (1814) 3 M & S:99; Doe d Lord Egremont v Stephens 

(1844) 6 QB 208. See also Doe d Vaughan v Meyler (1814) 2 M & S 276; Muskerry v Chinnery 

(1835) L & G temp Sugd 185 at 230: on appeal sub nom. Sheehy v Lord Muskerry (1839) 7 Cl & 

Fin 1, HL; Re Rycroft’s Settlement, Rycroft v Rycroft [1962] Ch 263, [1961] 3 All ER s8r. 

Doe d Bartlett v Rendle (1814) 3 M&S 99. 

Campbell v Leach (1775) Amb 740; Doe d Douglas v Lock (1835) 2 Ad & El 705 at 747. See also 

Doe d Earl of Shrewsbury v Wilson (1822) 5 B & Ald 363; Doe d Earl of Egremont v Williams and 

Hole (1848) 11 QB 688; Sugden on Powers (8th Edn) 810. 
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835. Building and repairing leases. Under a power to grant building leases, 
the lease must impose an obligation to build; hence a mere repairing lease is not 
justified by the power!. Under a power to grant repairing leases, the lease need 
not specify particular repairs or a particular sum to be spent in repairs; it is 
sufficient that it contains the usual covenants to repair and to yield up in repair. 
If the power requires that the lessee is not to be made dispunishable for waste, 
the lease must not contain a covenant by the lessor to repair3; but, for this 
purpose, a provision for the lessee to pull down buildings and rebuild them does 
not permit waste‘. 


1 Jones d Cowper v Verney (1739) Willes 169; Hallett to Martin (1883) 24 Ch D 624. 

2 ee Pratt (1864) 2 H & C 676, Ex Ch; Truscott v Diamond Rock Boring Co (1882) 20 Ch D 
ASI, CA 

3 Yellowly v Gower (1855) 11 Exch 274. 

4 Doe d Lord Egremont v Stephens (1844) 6 QB 208; Morris v Rhydydefed Colliery Co (1858) 3 H & 
N 885, Ex Ch. As to a clause permitting waste where the power is unlimited, see Muskerry v 
Chinnery (1835) L & G temp Sugd 185 at 228; on appeal sub nom. Sheehy v Lord Muskerry 
(1839) 7 Cl 8 F 1, HL; Sheehy v Lord Muskerry (1848) 1 HL Cas 576.. As to liability for waste 
generally, see LANDLORD AND TENANT. 


836. Mining leases. If the power does not mention mines, a lease may be made 
of open mines, but not of unopened mines!; if the power mentions mines 
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generally, and there are any open mines on the land, then these only can be 
leased; but if there are no open mines a lease may be made of unopened mines?. 
A power to lease with all necessary and usual liberties authorises the grant of 
liberty to erect cottages?; and powers to lease for building purposes and to lease 
mines with or without the surface authorise the grant of a lease for building 
purposes with a reservation of mines and minerals‘. 


1 For the meaning of “mine” and “open mine”, see MINES, vol. 31, paras. 1—4, 415. As to the 
mode of working mines under a power, see Jegon v Vivian (1871) 6 Ch App 742. As to the 
apportionment of the produce of mines between tenant for life and remainderman, see 
SETTLEMENTS. 

2 Clegg v Rowland (1866) LR 2 Eq 160; Re Baskerville, Baskerville v Baskerville [1910] 2 Ch 329; 
Re Harter, Harter v Harter [1913] WN 104. Cf. Re Barker, Wallis v Barker (1903) 88 LT 685. 

3 Morris v Rhydydefed Colliery Co (1858) 3 H 8 N 885, Ex Ch. 

4 Re Duke of Rutland’s Settled Estates, Duke of Rutland v Marquis of Bristol [1900] 2 Ch 206. 


837. Land usually demised. A power to lease land usually demised authorises 
the inclusion in one lease of land which has previously been leased separately’, 
but not the demise of land which has not been leased for a considerable period, 
such as twenty years?; and it will be a breach of trust to include in one lease 
properties which belong to different trusts?. A direction that the usual rents are 
to be reserved similarly prohibits a lease of property which has not been 
previously let*. If the intention is clear, however, a lease of premises not 
previously demised will be upheld®. 
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Doe d Lord Egremont v Stephens (1844) 6 QB 208. 

2 Sugden on Powers (8th Edn) 728; and see Co Litt 44b. 

Tolson v Sheard (1877) 5 Ch D 19, CA; Re Rycroft’s Settlement, Rycroft v Rycroft [1962] Ch 263, 
[1961] 3 All ER 581. 

4 Pomery v Partington (1790) 3 Term Rep 665; Doe d Bartlett v Rendle (1814) 3 M & S 99. 

s Waker v Wakeman (1675) 2 Lev 150; Cumberford’s Case (1635) 2 Roll Abr 262, pl 15; Winter v 
Loveden (1697) 1 Com 37 at 41; Doe d Lord Egremont v Stephens (1844) 6 QB 208; Doe d Bartlett 
v Rendle (1814) 3 M & S 99. 
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838. Period of lease. Apart from the provisions in the Settled Land Act 1925! 
and the Charities Act 19602, the period for which leases may be granted is 
determined by the intention of the donor as gathered from the terms of the 
instrument creating the power?. Subject to that general principle, where a power 
is added to a life interest the presumption is that the power is different from and 
in excess of that which would have arisen as a mere accessory to the life interest?*. 
Further, an indefinite power of leasing usually authorises leases for any period, 
however long®. Charities were, however, an exception to this rule and, if the 
court considered that the execution of the trust was not prudent, the lessee was 
held to be a trustee®. Further, where trustees for charities granted a lease that was 
inconsistent with good management, the lease could be set aside, unless the 
person taking under it could show that it was, in the circumstances, a reasonable 
transaction’. 

A power to lease for twenty-one years authorises a lease for any term not 
exceeding twenty-one years®, or a lease determinable within that period at the 
option of the lessor or lessee’. 
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See the Settled Land Act 1925, s. 41, and SETTLEMENTS. 

Sec the Charities Act 1960, s. 29 (1), and CHARITIES, vol. 5, paras. 803-817. 

See Vivian v Jegon (1868) LR 3 HL 285; Sheehy v Lord Muskerry (1848) 1 HL Cas 576 at $93. 
Hele v Greene (1651) 2 Roll Abr 261, pl 10. Contrast Vivian v Jegon (1868) LR 3 HL 285. 
Sheehy v Lord Muskerry (1848) 1 HL Cas 576; Re James, James v Gregory (1895) 64 LJ Ch 686, 
CA; and see A-G v Moses (1817) 2 Madd 294; Re O”Brien's Estate (1869) 3 IR Eq 77; Mostyn v 
Lancaster, Taylor v Mostyn (1883) 23 Ch D 583, CA. 

A-G v Moses (1817) 2 Madd 294; A-G v Green (1801) 6 Ves 452. 

A-G v Pilgrim (1849) 12 Beav 57; A-G v Hall (1853) 16 Beav 388; Bishop of Bangor v Parry 
[1891] 2 QB 277; Rickard v Graham [1910] 1 Ch 722. These principles will still presumably 
apply to land not caught by the Charities Act 1960, s. 29: see CHARITIES, vol. 5, para. 817. 
Isherwood v Oldknow (1815) 3 M & S 382. 

9 Edwards v Millbank (1859) 4 Drew 606; King v Bird [1909] 1 KB 837; and see Sheehy v Lord 
Muskerry (1848) 1 HL Cas $76. This had been doubted in Lowe v Swift (1814) 2 Ball & B 529 at 
$36. 
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839. Perpetually renewable leases. Powers to grant perpetually renewable 
leases or underleases have effect in regard to grants made after 1925! as if they 
authorised leases or underleases for a term not exceeding 2,000 years at the best 
rent that can reasonably be obtained having regard to any fine which may be 
taken and to all the circumstances of the case, or, if the power authorises a grant 
at a peppercorn rent or other rent less than the best rent, then at any rent so 
authorised?. 


1 See the Law of Property Act (Postponement) Act 1924, s. 1 (repealed). 

2 Law of Property Act 1922, s. 145, Sch. 15, para. 8 (1). See also Sch. 15, para. 5; Re Hopkins 
Lease, Caerphilly Concrete Products Ltd v Owen [1972] 1 All ER 248, [1972] 1 WER 372, CA; 
and LANDLORD AND TENANT. As to the saving for the power to grant leases of allotments and 
smallholdings with rights of renewal, see Sch. 15, para. 9, and ALLOTMENTS, vol. 2, para. 24. 


840. Leases for life. Every power of leasing at a rent or in consideration of a 
fine for life or lives, or for any term of years determinable with life or lives or 
on the marriage of any person, has effect in regard to grants made after 1925! as 
if the power authorised grants for a term not exceeding ninety years determin- 
able by notice after the death or marriage, as the case may be, of the original 
lessee or of the survivor of the original lessees?. 


1 See the Law of Property Act (Postponement) Act 1924, s. 1 (repealed). 
2 See the Law of Property Act 1922, s. 145, Sch. 15, para. 8 (2); Law of Property Act 1925, 
s. 149 (6); and LANDLORD AND TENANT. 


841. Excessive length. Where in the exercise of a power of leasing granted by 
any instrument or statute a lease! is granted which is invalid because it does not 
comply with the terms of the power, the lease may nevertheless take effect in 
equity as a contract for the grant of a valid lease, with such variations as are 
necessary to comply with the terms of the power, and will bind the beneficial 
interests of the grantor and reversioners?. This saving provision only applies to 
leases made in good faith, when the tenant has taken possession3. 
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1 “Lease” includes an underlease or other tenancy (Law of Property Act 1925, s. 154), but not a 
lease of land held on charitable, ecclesiastical or public trusts (s. 152 (7)). 

2 Ibid., s. r52 (1). See Kisch v Hawes Bros Ltd [1935] Ch 102 (overruled on another point in 
Warner v Sampson [1959] 1 QB 297, [1959] 1 All ER 120, CA), explained in Davies v Hall 
[1954] 2 All ER 330, [1954] 1 WLR 855, CA. See also Re Morgan’s Lease, Jones v Norsesowicz 
[1972] Ch 1, [1971] 2 All ER 235. As to excessive execution, sce paras. 951—956, post. 

3 Law of Property Act 1925, s. 152 (1). 


842. Reversionary and future leases. A power to grant leases in possession is 
not well exercised by a lease in reversion!. For this purpose ‘‘possession”’ includes 
receipt of rent’, although a concurrent lease (namely a lease commencing at once 
but taking effect only after the determination of a subsisting lease?) is not a lease 
in possession*. Further, a power to lease which specifies no time for commence- 
ment normally authorises only a lease commencing forthwith5, although it may 
be possible to construe the power as expressly or by implication authorising a 
lease to commence at some future time®. The court generally leans against a 
construction by which a right would be divested or a forfeiture incurred’, and in 
order to support a lease in possession, to commence forthwith’, may presume 
the surrender of an existing lease?. But it seems doubtful whether a power to 
grant leases in possession and reversion authorises both a lease in possession and a 
lease in reversion of the same land!°. If only leases in possession are authorised, 
the donee may grant neither a lease in reversion expectant upon the 
determination of an existing lease nor a lease to commence at a future time!!. An 
option to renew a lease of settled land may be granted!?. The option must be 
made exercisable within an agreed number of years not exceeding ten!3, The 
grant must be at the best rent obtainable**, ascertained at the date when the 
option is granted!>. 


Opy v Thomasius (1665) 1 Lev 167. See also Sugden on Powers (8th Edn) 752. 

Goodtitle v Funucan (1781) 2 Doug KB 565. 

See LANDLORD AND TENANT. 

Shep Touch (8th Edn) 270, note (a); Sugden on Powers (8th Edn) 768-777; but see Goodtitle v 

Funucan (1781) 2 Doug KB 565; Duckett v Keene [1903] 1 IR 409 (Ir. CA). 

5 Countess of Sussex v Wroth (1582) Cro Eliz 5; Fitzwilliam’s Case (1604) 6 Co Rep 32a at 33a; 
Shecomb v Hawkins (1613) Cro Jac 318; Bowes v East London Waterworks (1818) 3 Madd 375; 
Doe d Allen v Calvert (1802) 2 East 376; Leslie v Crommelin (1867) 2 IR Eq 134; and see Doe d 
Mount v Roberts (1785) 4 Doug KB 306. 

6 Earl of Coventry v Countess Dowager of Coventry (1718) Com 312; Sugden on Powers (8th Edn) 
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753. 

Dowling v Foxall (1809) 1 Ball & B 193 at 196. 

Countess Dowager of Cavan v Doe d Pulteney (1795) 6 Bro Parl Cas 175, HL; and see Doe d Allen 

v Calvert (1802) 2 East 376; Roe d Brune v Prideaux (1808) 10 East 158. 

9 Goodtitle v Funucan (1781) 2 Doug KB 565 at 572; Nixon v Robinson (1844) 2 Jo & Lat 4; and 
see Lefroy v Walsh (1851) 1 ICLR 311; Brinkley v M'Munn (1893) 32 LR Ir 532. But if the new 
lease 15 also void as not complying with the terms of the power in other respects, the original 
lease will not be surrendered: see Doe d Earl of Egremont v Courtenay (1848) 11 QB 702, and 
LANDLORD AND TENANT. 

10 See Winter v Loveden (1697) 1 Com 37 at 39; Doe d Sutton v Harvey (1823) 1 B 8 C 426. 

11 Doe d Allen v Calvert (1802) 2 East 376, where a term to commence as to part of the land on a 
day after the deed creating it was held to be wholly bad. For the effect of particular phrases in 
the habendum, see Co Litt 46b, and LANDLORD AND TENANT. 

12 See the Settled Land Act 1925, s. 51 (1). 

mbid. s Si (2): 
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15 Ibid., s. 51 (1); Re Morgan’s Lease, Jones v Norsesowicz [1972] Ch 1, [1971] 2 All ER 235, 
distinguishing Re Rycroft’s Settlement, Rycroft v Rycroft [1962] Ch 263, [1961] 3 All ER 581. 


843. Best rent. An instrument creating a power of leasing usually in terms 
requires the best rent to be reserved, and, even if it did not, such a requirement 
would probably be implied!. The statutory leasing: powers provide that every 
lease is to reserve the best rent that can reasonably be obtained, regard being had 
to any fine taken and to any money laid out or to be laid out for the benefit of 
the land, and generally to the circumstances of the case?. A mere reservation of 
the “improved rent”, in general terms and without quantifying it, is not 
enough?; and a rent cannot be the “best rent” if the lessor obtains some 
additional benefit for himself, for he must get “as much for others, as he has for 
himself’’*. However, the rent must be considered in relation to the surrounding 
circumstances, so that it does not fail to be the “best” merely because there was 
an offer of a higher rent?, or because it is reserved in kind®, or, in a mining lease, 
varies with the selling price of the mineral where that is the custom of the 
district’; and the rent may reflect the value of any lease surrendered in return for 
granting the lease®. A power which requires the “usual rent” to be reserved is 
construed as requiring the reservation of the best rent, unless “usual” is used in 
contradistinction to “best” or “most””. If the reservation of “ancient rent” is 
required, this is taken as the rent reserved at. the date when the power was 
created or, if none, the rent last reserved before that date!°. 


See Farwell on Powers (3rd Edn) 660; but see Mostyn v Lancaster (1883) 23 Ch D 583, CA. 
See the Settled Land Act 1925, s. 42 (1) (ii); LANDLORD AND TENANT and SETTLEMENTS. 
Lady Orby v Lady Mohun (1706) 2 Vern 531 at 542. 
Montgomery v Charteris (Earl of Wemyss) (1817) 5 Dow 293 at 344, HL, per Lord Eldon LC. 
Doe d Lawton v Radcliffe (1808) 10 East 278. See also Dyas v Cruise (1845) 2 Jo & Lat 460; 
tl v Leach (1775) Amb 740; Basset v Basset (1744) Amb 843; Chandler v Bradley [1897] 1 
Bis: 
6 Campbell v Leach (1775) Amb 740. 
7 Earl of Lonsdale v Lowther [1900] 2 Ch 687. 
8 See Re Rawlins’ Estate (1865) LR 1 Eq 286; Ellard v Lord Llandaff (1810) 1 Ball & B 241; Sugden 
on Powers (8th Edn) 787. 
9 Doe d Newnham v Creed (1815) 4 M & S 371. 
10 Roe d Brune v Rawlings (1806) 7 East 279. See also Doe d Earl of Egremont v Crazebrook (1843) 4 
QB 406; Doe d Biddulph v Hole (1850) 15 QB 848. 
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844. Reservation of rent. Even if the power provides that the rent is to be 
incident to the reversion, it is not necessary that the reservation should be 
expressly to the tenant for life and after his death to the persons entitled in 
remainder, for the lease has its essence from the instrument out of which the 
lessor’s estate is derived, and it precedes the estate for life and the remainders!. 
However, the safest way is to reserve rent yearly during the term and leave the 
law to make the distribution?. 


1 Whitlock's Case (1609) 8 Co Rep 69b; Isherwood v Oldknow (1815) 3 M&S 382. 

2 Whitlock’s Case (1609) 8 Co Rep 69b; Greenaway v Hart (1854) 14 CB 340; Rogers v Humphreys 
(1835) 4 Ad & El 299. See also Lord Tankerville v Wingfield and Pritchard (1773) 7 Price 343n; 
Clere’s Case (1600) 6 Co Rep 17b; Robertson v Walker (1875) 44 LJ Ch 220; but see Yellowly v 
Gower (1855) 11 Exch 274. As to the incidence of rent, see further the Law of Property Act 
1925, 8. 141 (1), and LANDLORD AND TENANT. 
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845. Right of re-entry. The right to re-enter for the non-payment of rent and 
non-performance of covenants! entered into by the lessee follows the same rule 
and passes to the persons entitled to the reversion?. When the power is silent as 
to the condition for re-entry for non-payment of rent, reasonable time and 
reasonable circumstances may be introduced into the clause conferring the right 
of re-entry?; and although express mention in the power of a time prevents 
further time being allowed, reasonable qualifications may be inserted’. 


1 A proviso for re-entry for non-payment of rent is, but such a proviso on breach of any other 
covenant is not, a “usual” clause: see Hodgkinson v Crowe (1875) 10 Ch App 622, and LANDLORD 
AND TENANT. 

2 Hotley v Scot (1773) Lofft 316; Basset v Basset (1744) Amb 843; Maundrell v Maundrell (1805) 10 
Ves 246; Greenaway v Hart (1854) 14 CB 340. See LANDLORD AND TENANT. 

3 Smith v Earl of Jersey (1821) 3 Bli 290, HL; Doe d Earl of Shrewsbury v Wilson (1822) 5 B & Ald 
363; and see Doe d Wythe v Rutland (1837) 2 M & W 661; but see the Settled Land Act 1925, 
s. 42 (1) (111). 

4 Lord Tankerville v Wingfield and Pritchard (1773) 7 Price 343n; and see Doe d Douglas v Lock 
(1835) 2 Ad & El 705; Doe d Lord Egremont v Burrough (1844) 6 QB 229. 


846. “Usual”? provisions. If a power requires leases to contain the usual 
reservations or exceptions, the distinction between exceptions and reservations 
must be noted!. Further, powers frequently require the insertion of usual 
covenants. If the power authorises leases at rackrents, the usual covenants are 
those which are usual between lessor and lessee, but if the power authorises 
beneficial leases the word “usual” is construed with reference to its bearing on 
the relative rights of the tenant for life and remainderman, and the lease in 
existence at the time of the creation of the power is taken as the guide?. The 
lease may be invalidated not only by the omission of proper covenants but also 
by the insertion of improper covenants?. 


t As to the nature of exceptions and reservations and as to when a counterpart lease is essential, 
see LANDLORD AND TENANT. 

2 See 3 Davidson’s Precedents in Conveyancing (3rd Edn) 501, 502, note (o). For the usual 
covenants, see LANDLORD AND TENANT. 

3 See Doe d Bromley v Bettison (1810) 12 East 305. As to validation under the Law of Property 
Act 1925, S. 152, see LANDLORD AND TENANT. 


(iii) Powers of Jointuring 


847. Meaning of ““jointure””. A jointure is prima facie an estate for life given 
to a wife to take effect immediately upon the death of her husband!. The power 
to jointure is not a “usual power” within the meaning of an agreement to make 
a settlement with all the usual powers?. 


1 Re de Hoghton, de Hoghton v de Hoghton [1896] 2 Ch 385; Greenwood v Lutman [1915] 1 IR 266. 
But see Jamieson v Trevelyan (1854) 10 Exch 269, where, on the construction of a particular 
will, the court held that a power to jointure allowed the creation of a jointure during the life of 
the husband. As to jointure generally, see RENTCHARGES and SETTLEMENTS. 

Hill v Hill (1834) 6 Sim 136 at 145; Wright v Wright [1904] 1 IR 360; but see Higginson v 
Barneby (1826) 2 Sim & St 516; Sackville-West v Viscount Holmesdale (1870) LR 4 HL 543. As to 
the effect of an express power to jointure upon the insertion of a power to charge, see para. 
856, post. 
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848. Construction of power. The power to jointure, although a burden on 
the estate, is construed liberally!, and equity aids a defective execution of the 
power?. The question whether a particular power can be exercised in favour of a 
second wife depends on the construction of the power in question?, but it is not 
usual to restrict it to one wife*. However, the power may be so worded that the 
person claiming must answer the description of the appointor’s wife at his death, 
and be not then divorced from him’. 


1 Countess of Coventry v Earl of Coventry (1724) 2 P Wms 222; Mills v Mills (1845) 8 I Eq R 192. 

See paras. 957 et seq., post. 

Re Burrowes’ Estate (1868) 2 IR Eq 468; Dillon v Dillon (1847) 11 I Eq R 423; Re Creagh’s 

Estate, Lane, Petitioner (1890) 25 LR Ir 128. See also Mills v Mills (1845) 8 I Eq R 192; Re 

Hancock, Malcolm v Burford-Hancock [1896] 2 Ch 173, CA. l 

4 Hervey v Hervey (1739) 1 Atk 561; Zouch d Woolston v Woolston (1761) 2 Burr 1136; Maultby v 
Maultby (1852) 2 I Ch R 32; Barron v Constabile (1858) 7 1 Ch R 467; Mason v Mason (1870) 5 
IR Eq 288; Bevan v Bevan (1883) 13 LR Ir 53; Duchess of Marlborough v Duke of Marlborough 
[1901] 1 Ch 165, CA. But see Allanson v Clitherow (1747) 1 Ves Sen 24. 

s Bullmore v Wynter (1883) 22 Ch D 619; Re Morrieson, Hitchens v Morrieson (1888) 40 Ch D 30; 
Re Williams’ Settlement, Greenwell v Humphries [1929] 2 Ch 361, CA; Re Slaughter, Trustees 
Corpn Ltd v Slaughter [1945] Ch 355, [1945] 2 All ER 214; Re Allan, Allan v Midland Bank 
Executor and Trustee Co Ltd [1954] Ch 295, [1954] 1 All ER 646, CA. See also Re Coley, 
Hollinshead v Coley [1903] 2 Ch 102, CA; Blount v Crozier [1917] 1 IR 461. 
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849. Contingency of power. The right to exercise the power to jointure is 
usually made contingent upon the donee coming into possession; but, if the 
donee covenants to exercise the power even before that event happens and after- 
wards comes into possession, the court will aid the covenantee if the donee fails 
to appoint! or is prevented from so doing by incapacity?. However, if the donee 
never comes into possession, the contingency on which the power is dependent 
has not happened and equity can give no aid; and the power cannot be 
accelerated by collusion between the donee and the previous life tenant’. 


1 Holingshead v Holingshead (1708) cited in 1 Stra at 604; Alford v Alford (1709) cited in 1 Stra at 
604; Countess of Coventry v Earl of Coventry (1724) 2 P Wms 222; Jackson v Jackson (1793) 4 Bro 
CC 462; Shannon v Bradstreet (1803) 1 Sch & Lef 52 at 63; Re Lambert’s Estate [1901] 1 IR 261 at 
268 (Ir. CA); Charlton v Charlton [1906] 2 Ch 523; and see Johnson v Touchet (1867) 16 WR 71. 
It would seem that these covenants are a good execution in equity upon the happening of the 
contingency on the principle that they are specifically enforceable: see paras. 884, 885, 932-934, 
post. 

2 Affleck v Affleck (1857) 3 Sm & G 394. 

3 Truell v Tysson (1856) 21 Beav 437. 


850. Enforcement of covenant. A covenant to exercise the power to jointure 
may be enforced by an action for specific performance, and if the donee refuses 
to execute the deed in accordance with the decree the court will declare him a 
trustee of the estates subject to the power, and will appoint someone to execute 
the appointment for him!. If the donee covenants for a jointure of a given value, 
his estate is liable to make good a deficiency? unless the court is satisfied that the 
covenant was entered into by mistake of all parties. A recital in a deed may 
amount to a covenant, but the court is unwilling so to construe a recital4. 


1 Wellesley v Wellesley, ex parte Countess of Mornington (1853) 4 De GM & G 537. 
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2 Probert v Morgan and Clifford (1739) 1 Atk 440. 
3 Lady Londonderry v Wayne (1763) Amb 424. See also MISTAKE, vol. 32, paras. 43 et seq. 
4 Sece DEEDS, vol. 12, paras. 1514, 1515, 1542. 


851. Exoneration of jointure from deductions. A power to give a jointure 
“without any deductions” will enable the appointor to exonerate the jointress 
from capital tranfer taxt. Formerly, it was common to give power to appoint 
land, not exceeding a certain value, by way of jointure, but the modern practice 
is to appoint a rentcharge not exceeding a certain amount; the older form did 
not authorise an appointment free from taxes?. Where land of a given value is to 
be settled, the taxes from which the jointure is free are to be ascertained at the 
time of the execution of the power. 


1 See para. 871, post, and EXECUTORS, vol. 17, paras. 1304 et seq. See also Re Lonsdale’s Will 
Trusts, Lowther v Lowther [1960] Ch 288, [1959] 3 All ER 679, CA; Re Paulet’s Will Trusts, 
Thompson v Winchester [1969] 1 Ch 552, [1967] 1 All ER 854. See generally GIFT AND ESTATE 
TAXATION, vol. 19, paras. 601 et seq. For the effect of exonerating expressions on liability to 
income tax, sec INCOME TAXATION, vol. 23, paras. 560 et seq., and RENTCHARGES. 

2 Hervey v Hervey (1739) 1 Atk 561; Lady Londonderry v Wayne (1763) Amb 424, and see paras. 
871, 952, post. 

3 Lord Tyrconnell v Duke of Ancaster (1754) Amb 237; Trevor v Trevor (1842) 13 Sim 108 at 136; 
on appeal (1847) 1 HL Cas 239; but see Lady Londonderry v Wayne (1763) Amb 424 at 427. 


852. Jointure arises from day to day. A jointure arises out of the rents and 
profits from land from day to day, and a power cannot be properly exercised by 
appointing a sum to be paid immediately upon the appointor’s death!. 


1 Purcell v Purcell (1842) 2 Dr & War 217. 


853. Settlement of wife’s property in proportion to jointure. Where there 
is power to appoint a jointure in proportion to the amount of a wife’s property, 
the transaction must be fair and the wife’s future property brought in and not 
paid to her own use; but it is not necessary that it should actually be paid to and 
spent by the husband!. Further, a power to appoint a jointure of such amount as 
a husband thinks expedient in proportion to his wife’s property authorises an 
appointment even if the wife brings no property”. 


1 Lord Tyrconnell v Duke of Ancaster (1754) Amb 237 at 238. 
2 Re Molton (1852) 2 ICLR 634. See also Earl of Tankerville v Coke (1729) Mos 146; Edgeworth v 
Edgeworth (1829) Beat 328. 


854. Termination. A jointure terminates on the death of the widow or, if the 
appointment so directs, on her remarriage, but a wife does not forfeit her 
jointure by committing adultery?. 


1 Sidney v Sidney (1734) 3 P Wms 269; Re Walker (1835) L & G temp Sugd 299 at 326; Fearon v 
Earl of Aylesford (1884) 14 QBD 792, CA. 
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(iv) Powers of Charging Portions 


855. Not a ““usual power”. A power to charge portions’, unlike a power of 
advancement?, is not a “usual power” within the meaning of an agreement to 
make a settlement with all the usual powers. 


1 See Higginson v Barneby (1826) 2 Sim & St 516. For the meaning of “portions” and as to 
portions generally, see EQUITY, vol. 16, para. 1409, and SETTLEMENTS. For the position and 
liabilities of the tenant for life of an estate subject to portions, see SETTLEMENTS. 

2 See Mayn v Mayn (1867) LR 5 Eq 150. Such a power is inconsistent with a joint tenancy 
among the children: Taggart v Taggart (1803) 1 Sch & Lef 84 at 88; L’Estrange v L’Estrange 
[1902] 1 IR 467 (Ir. CA); Re Dunn, Carter v Barrett [1916] 1 Ch 97; Re Ward, Partridge v Hoare- 
Ward [1920] 1 Ch 334. As to powers of advancement, see INFANTS, vol. 24, paras. 472 et seq. 


856. Construction. The question whether or not there is power to charge 
portions turns on the construction of the particular document. Thus the express 
mention of the power to jointure! may negative the insertion of a power to 
charge’, and a mere covenant to settle an estate on the issue of the marriage 
excludes the power. Such a covenant can be performed only by limiting the 
estate to the sons successively in tail, with remainder to the daughters as tenants 
in common in tail, with cross remainders between them, or by limiting the 
estate to sons and daughters alike as tenants in common in tail, with cross 
remainders between them. Prima facie “children” or “issue” in a marriage 
settlement means children or issue of that marriage, so that a power in it to 
charge may not be exercised in favour of children of a subsequent marriage‘. 


1 See paras. 847 et seq., ante. 

2 See Pearse v Baron (1821) Jac 158; Sackville-West v Viscount Holmesdale (1870) LR 4 HL 543 at 
577: 

3 Grier v Grier (1872) LR 5 HL 688 at 708. See also Duke of Bedford v Marquess of Abercorn (1836) 
1 My & Cr 312; Savage v Carroll (1810) 1 Ball & B 265; Re Whitcroft’s Estate [1934] IR 649 (Ir. 
CA) (construction of marriage articles). 

4 Dafforne v Goodman (1699) 2 Vern 362; Hart v Middlehurst (1746) 3 Atk 371; and see Re 
W oodleys (Minors) (1892) 29 LR Ir 304 (Ir. CA). 


857. Charges authorised by the power. A power of charging land with 
portions authorises a charge on any part of the land and a power of charging 
indefinitely may be exercised by a sale!. Further, a power to charge an estate 
with a gross sum implies a power to charge it with interest? but probably not at 
more than 4 per cent?. Referential trusts and powers are prima facie not to be 
read as multiplying charges*; but this does not apply where the estate on which 
the incumbrance is charged is increased proportionately5. A power of charging 
given to one person by reference to a power conferred on another person is free 
from all contingencies which are personal to that other person®. Further, under a 
power to charge a sum varying with the number of children, the full sum can be 
appointed even after the death of some of the children?. However, if the 
language is ambiguous, the power should not be read so as to authorise the 
vesting of portions before they are wanted®. 


1 Long v Long (1800) 5 Ves 445. For the method of raising portions generally, see SETTLEMENTS. 
2 Lord Kilmurry v Geery (1713) 2 Salk 538; Trafford v Ashton (1718) 1 P Wms 415 at 419; Boycot v 
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Cotton (1738) 1 Atk $52; Hall v Carter (1742) 2 Atk 354; Lewis v Freke (1794) 2 Ves 507; Roe v 
Pogson (1816) 2 Madd 457; Simpson v O'Sullivan (1843) 3 Dr € War 446; Balfour v Cooper 
(1883) 23-Ch D 472, CA; Re Drax, Savile v Drax [1903] 1 Ch 781, CA; Re MacDermott’s Estate 
[1912] 1 IR 166 (Ir. CA). Cf. Re Ussher’s Estate [1918] 1 IR 259 (arrears of annuity); and see 
MORTGAGE, vol. 32, paras. $04—S10. 

3 See Balfour v Cooper (1883) 23 Ch D 472, CA. As to rates of interest generally, see MONEY, vol. 
32, paras. 106—112. As to the modern practice of the courts, see MONEY, vol. 32, para. 112, and 
see Bartlett v Barclays Bank Trust Co Ltd (No. 2) [1980] 2 All ER 92, [1980] 2 WLR 430, per 
Brightman J. As to interest on portions, see INFANTS, vol. 24, para. 471; SETTLEMENTS. 

4 Hindle v Taylor (1855) 5 Dc GM € G 577; Baskett v Lodge (1856) 23 Beav 138; Trew v Perpetual 
Trustee Co [1895] AC 264, PC, but cf. the case where there are two separate settlements: Re 
Beaumont, Bradshaw v Packer [1913] 1 Ch 325; Re Campbell’s Trusts, Public Trustee v Campbell 
[1922] 1 Ch 551. See also para. 824, note 1, ante. 

5 Cooper v Macdonald (1873) LR 16 Eq 258; Re Arnell, Re Edwards, Prickett v Prickett [1924] 1 Ch 
473 (power to appoint whole of the income); but see Re Berners, Berners v Calvert (1892) 41 
WR 188. 

6 Earl of Harrington v Countess Dowager of Harrington (1868) LR 3 HL 295. See also para. 823, 

ante. 

Knapp v Knapp (1871) LR 12 Eq 238. 

Henty v Wrey (1882) 21 Ch D 332 at 359, CA; and see Simmons v Pitt (1873) 8 Ch App 978. 
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(v) Powers generally found 


858. Usual express powers. In addition to the usual wide power to appoint all 
or part of the capital! or income? in such shares and on such terms? as the 
trustees, in their absolute discretion’, think fit, settlements generally contain 
certain particular powers. The particular powers are (1) power to accumulate 
income”; (2) power to advance the whole of the interest of a contingent 
beneficiary®; (3) power to resettle the funds, excluding some of the existing 
beneficiaries’; (4) power to appropriate assets to beneficiaries without obtaining 
their prior consent®; (5) power to permit the beneficiaries to reside in the trust 
property’; (6) power to make loans to beneficiaries*%; (7) power to effect 
insurance on the lives of the settlor and beneficiaries'!; and (8) extended powers 
of investment, including the power to acquire, retain and manage interests in 
businesses!?, power to place the trust assets in non-income-producing assets or in 
foreign investments, power to release any of the trustees’ powers of appoint- 
ment!3, and power to export the trust or appoint foreign trustees?1. 


1 As to the liability to capital transfer tax resulting from an appointment of capital, see GIFT AND 
ESTATE TAXATION, vol. 19, paras. 643 et seq., and as to the liability to capital gains tax, see 
CAPITAL GAINS TAXATION, vol. 5, paras. 45, 46. 

2 As to the liability to mcome tax resulting from appointments of income, see INCOME 
TAXATION, vol. 23, paras. 1404, 1415, 1417, 1449 et seq. (for the position where the settlor is a 
possible object). 

3 As to the exercise of a power of appointment to create sub-trusts, see para. 872, post. 

4 As to control of the powers, see para. 885, post. 

5 As to the treatment of accumulated income for income tax purposes, see INCOME TAXATION, 
vol. 23, paras. 1416, 1418, 1419, 1426. As to the permitted duration of accumulations, see the 
Law of Property Act 1925, s. 164, the Perpetuities and Accumulations Act 1964, ss. 13, 14, and 
PERPETUITIES. 

6 As to advancement generally, see INFANTS, vol. 24, paras. 472 et seq. 

7 See Muir v IRC [1966] 3 All ER 38, [1966] 1 WLR 1269, CA; Blausten v IRC [1972] Ch 256, 
[1972] 1 All ER 41, CA. 

8 See the Administration of Estates Act 1925, s. 41, and EXECUTORS, vol. 17, paras. 1359 et seq. 
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y This power is designed to counteract the effect of the decision in Re Power’s Will Trusts, Public 
Trustee v Hastings [1947] Ch $72, [1947] 2 All ER 282. 

10 As to the liability to capital transfer tax as a result of exercising this power, see GIFT AND ESTATE 
TAXATION, vol. 19, para. 642. i 

11 Policies arc generally effected to provide liquid funds to mect possible capital transfer tax 
liabilities on the death of either the settlor or of certain beneficiaries, but sums reccived under 
the policy may themselves be liable to tax. 

12 As to trustees’ powers of investment, sec the Trustee Investments Act 1961, and TRUSTS. 

13 See paras. 963 et seq. post. As to the possible liability to income tax resulting from a settlor’s 
power of revocation, see INCOME TAXATION, vol. 23, paras. 1442 Ct seq. 

14 This power is designed to avoid the difficulties encountered in an application to approve a 
variation of the trust in order to permit the appointment of foreign trustees: sce c.g. Re 
Weston’s Settlement, Weston v Weston [1969] 1 Ch 223, [1968] 3 All ER 338, CA, and TRUSTS. 


3. EXERCISE OF POWERS 
(1) EXERGISE OF POWERS IN GENERSAE 


(i) Capacity 


859. Personal capacity. Every person capable of disposing of property vested 
in him may exercise a power over that species of property, whether real or 
personal!. Criminal offenders? and married women? now have the same powers 
of disposition as other persons sui juris*. 


1 Sugden on Powers (8th Edn) 153. 

2 See the Criminal Justice Act 1948, s. 70 (1). For the former law, see Mainprice v Pearson (1877) 
25 WR 768 (where a criminal offender was held capable of exercising a power in a settlement 
made before conviction), and Re Gaskell and Walters’ Contract [1906] 2 Ch 1, CA (where an 
administrator had no power to disentail but the offender himself could disentail without 
alienation). See also CRIMINAL LAW, vol. 11, para. $70. 

3 See HUSBAND AND WIFE, vol. 22, paras. 1019—1025. 

4 As to infants, see INFANTS, vol. 24, para. 451. The committce of a person of unsound mind 
could formerly be authorised to disentail in exercise of that person’s power: Re EDS [1914] 1 
Ch 618, CA. That procedure has been superseded by the Mental Health Act 1959, ss. 100, 102, 
103, 105, 148 (1); the functions of the committee are now vested in a receiver appointed by the 
judge. See further MENTAL HEALTH, vol. 30, para. 1251. 


860. Powers of office holders. When a power is annexed to an office, all 
persons who fill the office may exercise the power; but, if the power is given to 
persons named with their office (for example “to my executors” A and B!), it is 
a question of intention in each case whether the power is given to the persons or 
annexed to the office?, or is divisible between the persons originally named and 
their successors?. However, if the power arises by implication, it attaches to the 
office and may be exercised by the holder for the time being‘. 


1 Cf. Paterson’s Trustees v Finlay 1918 SC 713. 

2 Howell v Barnes (1634) Cro Car 382; Eaton v Smith (1839) 2 Beav 236; Brassey v Chalmers, 
Seacombe v Holme (1853) 4 De GM & G 528; Byam v Byam (1854) 19 Beav 58; Bartley v Bartley 
(1855) 3 Drew 384; Re Cookes’ Contract (1877) 4 Ch D 454; Devitt v Kearney (1883) 13 LR Ir 45 
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(Ir. CA); Delany v Delany (1885) 15 LR Ir 55; Re Mellor, ex parte Butcher (1880) 13 Ch D 465, 
CA; Crawford v Forshaw [1891] 2 Ch 261, CA; Re Smith, Eastick v Smith [1904] 1 Ch 139; Re 
Robinson, Sproule v Sproule [1912] 1 IR 410; Re De Sommery, Coelenbier v De Sommery [1912] 2 
Ch 622; Kennedy v Kennedy [1914] AC 215, PC; Re Hampton, Public Trustee v Hampton (1918) 
88 LJ Ch 103; Innes (Inspector of Taxes) v Harrison [1954] 1 All ER 884, [1954] 1 WLR 668. Cf. 
Re Booth, Hattersley v Cowgill (1917) 86 LJ Ch 270, where the power was held exercisable only 
by the original trustees. See also White v M‘Dermott (1872) IR 7 CL 1; Re Bacon, Toovey v 
Turner [1907] 1 Ch 475; but see to the contrary Danne v Annas and Johnson (1561) 2 Dyer 219a; 
Lock v Loggin (1582) 1 And 145; Anon (1560) 2 Dyer 177a; Robson v Flight (1865) 4 De GJ & 
Sm 608 at 613. 

Attenborough v Attenborough (1855) 1 K & J 296; Re De Sommery, Coelenbier v De Sommery 
[1912] 2 Ch 622 at 631, distinguished in Innes (Inspector of Taxes) v Harrison [1954] 1 All ER 
884, [1954] 1 WLR 668, and see EXECUTORS, vol. 17, paras. 1226, 1227. 

Anon (1574) 2 Leon 220 (case 276); Anon (1580) 3 Dyer 371b. See also Milward v Moore (1580) 
Sav 72; Forbes v Peacock (1843) 11 M € W 630; Sabin v Heape (1859) 27 Beav 553; Re Marshal 
Beresford’s Trust Fund, Lord Aldenham v Archbishop of Armagh (1917) 33 TLR 208. As to the 
survivorship of powers, see para. 861, post, and as to the disclaimer of powers, see para. 973, 
post. 
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861. Survivorship of powers. If a bare power not annexed to an estate or 
office is given to two or more donees, it cannot be exercised by the survivor or 
survivors, for the property must devolve in accordance with the terms of the 
settlement except insofar as there has been exact compliance with the provisions 
of any power!. Other powers are in general exercisable by the surviving 
donees?. Thus fiduciary powers are exercisable by the survivor, for a trust will 
not be allowed to fail for want of a trustee’. Again, if a power is given to 
trustees in whom an estate is vested, it may be exercised by the survivor? unless 
the settlor has shown a contrary intention’. Further, by statute any power or 
trust given to two or more trustees jointly may be exercised or performed by 
the survivor or survivors®, whether the trust or power was created before 1926 
or after 19257, but the rule is subject to any contrary intention expressed in the 
instrument creating the trust or power®. Such an intention is not shown merely 
by the vesting of a wide personal discretion in the trustees?. Further, subject to 
these provisions!°, until the appointment of new trustees, the personal repre- 
sentatives or representative!! for the time being of a sole trustee or of the last 
surviving or continuing trustee may exercise any power or trust which was 
given to or capable of being exercised by the trustees or trustee for the time 
being of the trust!?. Apart from statute, personal representatives or others can 
execute a trust or power only if they have in some way been pointed out by the 
instrument creating it as the proper persons to execute it13, 


La) 


See para. 862, text and notes 10, 14, post. See also Re Beesty’s Will Trusts, Farrar v Royal Alfred 
Merchant Seamen’s Society [1966] Ch 223, [1964] 3 All ER 82. 

See Re Bacon, Toovey v Turner [1907] 1 Ch 475 at 478, 479; Bersel Manufacturing Co Ltd v Berry 
[1968] 2 All ER 552, HL (powers of permanent life directors). 

See TRUSTS. 

Re Bacon, Toovey v Turner [1907] 1 Ch 475. See also Co Litt 181b; Gwilliams v Rowel (1661) 
Hard 204; Eyre v Countess of Shaftsbury (1725) 2 P Wms 103 at 121; Hudson v Hudson (1735) Cas 
temp Talb 127 at 129; A-G v Gleg (1738) Amb 584 at 585; Flanders v Clark (1747) 1 Ves Sen 9; 
Livesey v Harding, Livesey v Beckett (1830) Taml 460; Warburton v Sandys (1845) 14 Sim 622; 
Lane v Debenham (1853) 11 Hare 188; Re Cookes’ Contract (1877) 4 Ch D 454. 

Re Bacon, Toovey v Turner [1907] 1 Ch 475. See also Co Litt 113a, Hargrave’s note (2), 181b; 
Mansell v Mansell (1757) Wilm 36 at 50; Lancashire v Lancashire (1848) 2 Ph 657 at 664. 

6 Trustee Act 1925, s. 18 (1), replacing the Trustee Act 1893, s. 22 (1), which replaced the 
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Conveyancing Act 1881, s. 38 (both repealed). See also Trusts. As to the survivorship of 
powers on disclaimer, see para. 973, post. 

7 Inustee Actilo2s.'s. 69\(1). 

8 Ibid., s. 69 (2). > 

9 Crawford v Forshaw [1891] 2 Ch 261 at 268, CA; Re Smith, Eastick v Smith [1904] 1 Ch 139 at 
144; Re Bacon, Toovey v Turner [1907] 1 Ch 475 at 479. 

to See the text to note 6, supra. 

11 “Personal representative” does not include an executor who has renounced or has not proved: 
Trustee Act 1925, s. 18 (4). 

12 Ibid., s. 18 (2), replacing the Conveyancing Act 1911, s. 8 (repealed). See the retrospective 
amendment of s. 8 by the Trustee Act 1925, s. 69 (3), Sch. 1, para. (4). See also Re Crowhurst 
Park, Sims-Hilditch v Simmons [1974] 1 All ER 991, [1974] 1 WLR 583, and TRUSTS. 

13 Re Crunden and Meux’s Contract [1909] 1 Ch 690. See also Cooke v Crawford (1842) 13 Sim 91; 
Mortimer v Ireland (1847) 11 Jur 721; Re Morton and Hallett (1880) 15 Ch D 143, CA; Re 
Rumney and Smith [1897] 2 Ch 351, CA; Re Pixton and Tong’s Contract [1897] WN 178; Re 
Waidanis, Rivers v Waidanis [1908] 1 Ch 123, CA, which held that Hall v May (1857) 3 K & J 
585 overruled Ockleston v Heap (1847) 1 De G & Sm 640. 


862. Execution of bare powers. A bare power is a power which is not 
fiduciary!. It is strictly construed and can be exercised only by the persons 
designated, either expressly or by reference, as donees of the power; and, in the 
case Of a power annexed to a trust estate, the persons may be those to whom the 
estate may from time to time come?. A power given to three or more generally 
and not by name, as to “my sons”, survives so long as the plural number 
remains; and a power given to A and B and their heirs is exercisable after A’s 
death by A’s heir and B4. Again, a power given to C and his assigns is 
exercisable by C’s grantee, devisee, heir or executor®; and a power of sale given 
to D and his executors and administrators is exercisable by an administrator 
during minority®, the only limit to his authority being the duration of the 
minority’. However, a discretionary power to carry on a business, given to an 
executor who renounces, may not be exercised by an administrator’. Further, in 
the absence of a contrary intention’, a bare power not annexed to an estate or 
office still, it seems!°, may not be exercised by the survivor of the donees!!. This 
rule applies to a power to consent!” and to a power of revocation!3, but not to 
the surviving protector of a settlement!?, 


= 


See para. 808, ante. 

2 Cole v Wade (1807) 16 Ves 27; on appeal sub nom. Walter v Maunde (1815) 19 Ves 424; 
Townsend v Wilson (1818) 1 B & Ald 608; Hale v Dewes (1821) Jac 189; Lane v Debenham (1853) 
11 Hare 188; Re Ingleby and Boak and Norwich Union Insurance Co (1883) 13 LR Ir 326; Re 
Bacon, Toovey v Turner [1907] 1 Ch 475; Re Symm’s Will Trusts, Public Trustee v Shaw [1936] 3 
All ER 236. See also Re Routledge’s Trusts, Routledge v Saul [1909] 1 Ch 280; Re Davies and 
Kent’s Contract [1910] 2 Ch 35, CA; Osborne to Rowlett (1880) 13 Ch D 774. See also the cases 
cited in para. 861, note 13, ante, and EXECUTORS, vol. 17, para. 1227. 

3 Lee v Vincent (1584) Cro Eliz 26; Jefferys v Marshall (1870) 19 WR 94; but see to the contrary 

Sykes v Sheard (1863) 2 De GJ & Sm 6. 

Mansell v Mansell (1757) Wilm 36 at 57; Townsend v Wilson (1818) 1 B € Ald 608; Hale v 

Dewes (1821) Jac 189. 

How v Whitfield (1679) 1 Vent 339; Saloway v Strawbridge (1855) 1 K & J 371; affd. 7 De GM & 

G 594; Hind v Poole (1855) 1 K & J 383. 

6 Monsell v Armstrong (1872) LR 14 Eq 423; Re Thompson and M‘ Williams’ Contract [1896] 1 IR 
356 (Ir. CA). But see Re Robinson and Sords (1879) 3 LR Ir 429. 

7 Re Cope, Cope v Cope (1880) 16 Ch D 49; and see EXECUTORS, vol. 17, para. 992. 

8 Lambert v Rendle (1863) 3 New Rep 247. 

K re Will Trusts, Farrar v Royal Alfred Merchant Seamen’s Society [1966] Ch 223, [1964] 3 
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10 Re Harding, Harding v Paterson [1923] 1 Ch 182. 

11 Mansell v Mansell (1757) Wilm 36 at 51; Townsend v Wilson (1818) 1 B & Ald 608; Lane v 
Debenham (1853) 11 Hare 188 at 192; Paterson's Trustees v Finlay 1918 SC 713 (power divorced 
from trust). See also Re Bacon, Toovey v Turner [1907] 1 Ch 475 at 478; Re Harding, Harding v 
Paterson [1923] 1 Ch 182. 

12 Atwaters v Birt (1601) Cro Eliz 856. 

13 Montefiore v Browne (1858) 7 HL Cas 241. 

14 Bell v Holtby (1873) LR 15 Eq 178; Re Bayley-Worthington and Cohen’s Contract [1908] 1 Ch 26, 
CA, affd. sub nom. Cohen v Bayley-Worthington [1908] AC 97, HL. See also Clarke v 
Chamberlin (1880) 16 Ch D 176, and SETTLEMENTS. 


(ii) Formalities 


863. In general. Subject to certain statutory relaxations as to formalities!, every 
circumstance required by an instrument creating a power to accompany its 
execution must be strictly observed?. Provided that the rules of law and equity 
are not transgressed, the donor of a power may surround its execution with as 
many solemnities and direct it to be carried out by such instruments?, at such 
times, and with the consent of, or by, such persons as he pleases. However, if the 
instrument containing the terms of the power*, or the instrument of appoint- 
ment itself? is lost, it may be presumed that the appointment was duly executed. 


1 See paras. 890, 891, 895, post. 

2 Rutland v Doe d Wythe (1843) 10 Cl & Fin 419, HL; Frazer v Riversdale [1913] 1 IR 539 (where 
requirements were not observed); and see paras. 866, 867, post. 

3 Cocker v Quayle (1830) 1 Russ & M 535 (power to loan on security of bond). 

4 Hougham v Sandys (1827) 2 Sim 95; Skipwith v Shirley (1805) 11 Ves 64. 

5 Re Airey, Airey v Stapleton [1897] 1 Ch 164. 


864. Necessity for writing. If the property subject to the power is real estate 
or chattels real, any trusts, and, before 1926, any uses, affecting it must be 
manifested and proved by some writing signed by some person who is able to 
declare such trust, or by his will’. No writing is required, however, for pure 
personalty unless the power requires it?, for trusts of pure personalty may be 
declared orally, and the execution of the power is merely the declaration of the 
trust. 


1 Law of Property Act 1925, s. 53 (1) (b), replacing the Statute of Frauds (1677) s. 7 (repealed). 
See also Hawke v Hawke (1877) 26 WR 93. Cf. Dye v Dye (1884) 13 QBD 147, CA. The 
Statute of Frauds (1677), s. § (wills of land), was repealed by the Wills Act 1837, s. 2. See also 
Duke of Marlborough v Lord Godolphin (1750) 2 Ves Sen 61 at 76, 79; Jones v Clough (1751) 2 Ves 
Sen 365; and see DEEDS, vol. 12, paras. 1307, 1322. 

2 Proby v Landor (1860) 28 Beav 504; Bailey v Hughes (1864) 19 Beav 169; Duff v Dalzell (1782) 1 
Bro CC 147. 

3 See DEEDS, vol. 12, paras. 1322, 1323; EQUITY, vol. 16, para. 1452. 


865. Consent to exercise of powers. Any required consent must be given, 
and all required formalities must be perfected, during the lifetime of the donee 
of the power’, and at or before the execution of the power?. If a power is given 
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to be executed with the consent of one or more persons, and that one or any one 
of those persons dies, then unless a contrary intention appears? the power is 
gone’. But the consent of a person under disability may be dispensed with’ 
unless the instrument shows that consent is required even during minority?. 


1 Hawkins v Kemp (1803) 3 East 410; Offen v Harman (1859) 1 De GF & J 253. As to consents 
required by trustees for sale to the exercise of their powers, and the effect upon protective trusts 
of consents to advancements under statutory or express powers, sec SETTLEMENTS. Since the 
Law of Property Amendment Act 1859, s. 12 (repealed; replaced by the Law of Property Act 
1925, s$. 159), the time for perfecting accompanying formalities is less important. But cf. Wright 
v Wakeford (1812) 11 Taunt 213; Doe d Mansfield v Peach (1814) 2 M & S $76; Newman v 
Warner (1851) 1 Sim NS 457. 

2 Bateman v Davis (1818) 3 Madd 98; Wiles v Gresham (1854) 2 Drew 258 at 267. 

3 Cf. Greer v Greer (1845) 2 Jo & Lat 529. 

4 Hutton v Simpson (1716) 2 Vern 722; Atwaters v Birt (1601) Cro Eliz 856; Danne v Annas and 
Johnson (1561) 2 Dyer 219a; Franklin’s Case (undated), cited in Moore KB at 62, and in Hewett 
v Hewett (1765) 2 Eden 332 at 333. 

5 Re T—— (1880) 15 Ch D 78 (lunatic); Re Neave’s Estates (1880) 28 WR 976 (minor). 

6 Re Cardross’s Settlement (1878) 7 Ch D 728; Re Sutton, Boscawen v Wyndham [1921] 1 Ch 257. 
See generally INFANTS, vol. 24, paras. 445, 451. As to married women restrained from 
anticipation, see Re Garrett, Croft v Ruck [1934] Ch 477. Restraint upon anticipation was 
abolished by the Married Women (Restraint upon Anticipation) Act 1949. 


866. Exercise by instrument specified. A power can be validly executed only 
by the instrument or instruments specified by the author of the powert. Thus a 
power required to be executed by deed cannot be validly exercised by will?, and 
a power to be executed by will cannot be validly exercised by any instrument to 
take effect in the donce's lifetime?. If on the true construction of the instrument 
only writing is required, a will suffices even if a deed appears to have been 
contemplated*. An instrument in the form of a deed is not, however, necessarily 
incapable of exercising a power exercisable only by will; if, although in form a 
deed, it is really testamentary, it validly exercises a power which is to be 
exercised by will?. But the mere fact that the limitations cannot take effect until 
after the appointor’s death does not make the instrument testamentary®; even less 
does the mere reservation of a power of revocation have that effect’. 


1 MacAdam v Logan (1791) 3 Bro CC 310; Dormer v Thurland (1728) 2 P Wms 506; Ross v Ewer 
(1744) 3 Atk 156; Sanders v Franks (1817) 2 Madd 147; Re Weightman’s Settlement, Astle v 
Wainwright [1915] 2 Ch 205 (as to the purported new appointment). 

Earl of Darlington v Pulteney (1775) 1 Cowp 260; Countess Dowager of Cavan v Doe d Pulteney 
(1795) 6 Bro Parl Cas 175, HL; Re Phillips, Robinson v Burke (1889) 41 Ch D 417 at 419; Bushell 
v Bushell (1803) 1 Sch & Lef 96. As to the characteristics of a deed, see Co Litt 171b; Shep 
Touch (8th Edn) 50; and peeps, vol. 12, paras. 1301 et seq. 

Reid v Shergold (1805) 10 Ves 370; Re Evered, Molineux v Evered [1910] 2 Ch 147, CA. 

Sugden on Powers (8th Edn) 214; Dowager Countess of Roscommon v Fowke (1745) 6 Bro Parl 
Cas 158, HL; Edwards v Edwards (1818) 3 Madd 197; on appeal (1821) Jac 335. 

Marjoribanks v Hovenden (1843) Drury temp Sug 11. Cf. Fortescue v Hennah (1812) 19 Ves 67, 
and see WILLS. 

Hougham v Sandys (1827) 2 Sim 95 at 148. 

Tompson v Browne (1835) 3 My & K 32; Re Weightman’s Settlement, Astle v Wainwright [1915] 2 
Ch 205 at 210. See also Re Waddington, Bacon v Bacon [1897] WN 7. 
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867. Particular instruments. A power “to appoint by deed or otherwise” or 
“by will or otherwise” includes all methods by which the property subject to 
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the power can legally pass. Further, a power to be executed “by an instrument 
in writing” may be executed by a will, for a will is an instrument in writing]. 
However, any added requirements must be satisfied, for although the statutory 
requirement of due execution as a will applies to such a document, the statutory 
dispensation with added solemnities? does not?; and a will exercising a power of 
this description is revocable even if no express power of revocation is reserved’. 

A power exercisable “by deed, instrument or will” may be validly exercised 
in a number of ways. One way is a written order to the trustees of the fund; 
another is a letter from the donee of the power, including a reference to the 
power or the property and accompanying a gift of money which the letter states 
to be in pursuance of the power or out of the property®. Again, when the donee 
of the power is himself sole trustee of the fund such a power may be exercised 
by means of a cheque on the bank where the fund is lying, provided that the 
donee has no money of his own there?. Further, a power exercisable “by any 
writing in the nature of or purporting to be a will or codicil” may be exercised 
by a document purporting to be a will but not capable of being admitted to 
probate?. 


1 West v Ray (1854) Kay 385; Orange v Pickford (1858) 4 Drew 363; Smith v Adkins (1872) LR 14 
Eq 402. See also Longford v Eyre (1721) 1 P Wms 740. As to the exercise, by writing in the 
nature of a will, of a power exercisable “in writing”, see para. 895, post. 

Wills Act 1837, s. 10; see para. 895, post. 

Taylor v Meads (1865) 4 De GJ & Sm $97. Buckell v Blenkhorn (1846) 5 Hare 131 is overruled on 
this point: see Taylor v Meads, supra, at 603. See also Collard v Sampson (1853) 4 De GM & G 
224; West v Ray (1854) Kay 385. 

Lisle v Lisle (1781) 1 Bro CC 533. 

Brodrick v Brown (1855) 1 K & J 328. 

Re Broad, Smith v Draeger [1901] 2 Ch 86; but see Re Barnett, Dawes v Ixer [1908] 1 Ch 402; 
and cf. para. 896, post. 
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868. Persons to give a discharge for the appointed fund. Where the donee 
of a general power over personalty! executes the power and appoints an 
executor, the executor is the proper person to receive the fund. He may give a 
good receipt for the fund, although it does not actually pass to him?. The same 
rule applies to an administrator with the will annexed?. However, if the power is 
limited it is a question of construction whether it authorises a direction to 
transfer the fund. Where the fund stands in the name of trustees, an appointment 
to other trustees in trust for objects does not, of itself, authorise the transfer of 
the fund from the original trustees, who are the proper persons to distribute it4. 


1 The “donee of the power” includes a married woman. 

2 Re Philbrick’s Settlement (1865) 11 Jur NS 558; Hayes v Oatley (1872) LR 14 Eq 1; Re Hoskin’s 
Trusts (1877) 6 Ch D 281, CA; O'Grady v Wilmot [1916] 2 AC 231 at 249-251, 271, 272, HL 
(considering earlier cases cited in this note; and see Beyfus v Lawley [1903] AC 411, HL; Re 
Guedalla, Lee v Guedalla's Trustee [1905] 2 Ch 331; Re Fenston's Settlement, Max-Muller v 
Simonsen [1971] 3 All ER 1092 at 1098, [1971] 1 WLR 1640 at 1647; and EXECUTORS, vol. 17, 
paras. 1114, IIIS. 

3 Re Peacock’s Settlement, Kelcey v Harrison [1902] 1 Ch 552. 

4 Busk v Aldam (1874) LR 19 Eq 16; Von Brockdorff v Malcolm (1885) 30 Ch D 172; Re Tyssen, 
Knight-Bruce v Butterworth [1894] 1 Ch 56; Re Mackenzie, Bain v Mackenzie [1916] 1 Ch 125; 
Re Mackenzie, Thornton v Huddleston [1917] 2 Ch 58 (transfer refused); but see Scotney v Lomer 
(1885) 29 Ch 535; on appeal (1886) 31 Ch D 380, CA. 
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(iii) Construction 


869. No technical words required. No technical words or recital of the 
power are necessary for the execution of a powert; all that is required is that an 
intention to exercise it should be clear?. Thus powers have been held to be well 
exercised by informal statements in a bill; petition“; answer?; appointment of, 
ostensibly, only part of the fund®; appointment of a new trustee’; settlement®; 
conveyance by lease and release?» bond!®; transfer’; gift intersios teeta! 
enumeration of parties to be benefited!*;, memorandum"; letter!®; declaration?”; 
and statement of facts!®. 

However, a power will not be exercised if a limited owner with a power of 
appointment in his own favour merely deals with the property as though he 
were the owner, unless those acts are such as are prescribed by the power for 
vesting the property!?. Thus, a tenant for life who renews a lease?° or changes 
the investments?! or signs a receipt for a payment on account of unascertained 
compensation payable on a compulsory acquisition of part of the property 
subject to the power?? will not be taken to have exercised a power in his own 
favour. Nor is it enough for a donee, in ignorance of the power, to execute for 
other purposes a deed which recites that the property is vested in another, 
Further, the execution of a power of attorney to sell stock is insufficient, for a 
power of attorney is not an instrument of alienation, but a mere instrument of 
substitution and authority which does not provide the required direction to 
alienate or the instrument of alienation?*. 


As to the exercise of special powers by will, see paras. 916 et seq., post. Many of the cases there 
cited can be applied to execution inter vivos. 
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2 Maundrell v Maundrell (1805) 10 Ves 246 at 257; Clere’s Case (1600) 6 Co Rep 17b; Scope’s Case 
(1612) 10 Co Rep 143b at 144a; Blake v Marnell (1811) 2 Ball & B 35 at 44; Carver v Richards 
(1859) 27 Beav 488 (affd. (1860) 1 De GF & J 548); Smith v Adkins (1872) LR 14 Eq 402; 
Maddison v Andrew (1747) 1 Ves Sen 57 at 61; Webb v Honnor (1820) 1 Jac & W 352 at 357; 
Cuninghame v Anstruther (1872) LR 2 Sc & D 223 at 233; Re Edmonstone, Bevan v Edmonstone 
(1901) 49 WR 555. For the general rules for the interpretation of deeds and other non- 
testamentary instruments, see DEEDS, vol. 12, paras. 1459 et seq. 

3 Allen v Papworth (1731) 1 Ves Sen 163; Irwin v Farrer (1812) 19 Ves 86. 

4 Fortescue v Gregor (1800) 5 Ves 553; Holloway v Clarkson (1843) 2 Hare 521; Re Davids’ Trusts 
(1859) John 495 at 500; Cambridge v Rous (No. 2) (1858) 25 Beav 574. 

5 Carter v Carter (1730) Mos 36s. 

6 Foster v Cautley (1855) 6 De GM & G 55, where there was an appointment of one-third of the 
fund to one of three children, and the terms of the appointment raised a necessary implication 
of appointment of the other two-thirds to the other two children. 

7 Re Bennett’s Settlement Trusts (1867) 16 WR 331. 

8 Cuninghame v Anstruther (1872) LR 2 Sc & D 223; Wilson v Piggott (1794) 2 Ves 351; Poulson v 


Wellington (1729) 2 P Wms $33; Irwin v Irwin (1859) 10 I Ch R 29. 

9 Tomlinson v Dighton (1712) 1 P Wms 149. 

10 Burke v Lambert (1867) 15 WR 913. 

11 Marler v Tommas (1873) LR 17 Eq 8. Cf. Watson v Marshall (1918) 145 LT Jo 129 (registration 
of shares in name of donee who was also sole executrix). 

12 Farington v Parker (1867) LR 4 Eq 116. 

13 a v Head (1855) 1 K & J 620; Re Farnell’s Settled Estates (1886) 33 Ch D 599; and see note 14, 
infra. 

14 Bailey v Hughes (1854) 19 Beav 169. See also Re Sugden’s Trusts, Sugden v Walker [1917 EXC 
92, CA (recital operating as partial release). 

15 Proby v Landor (1860) 28 Beav 504. 

16 Re Jennings (1857) 8 I Ch R 421, PC. 

17 Re Shuker's Estate, Bromley v Reed [1937] 3 All ER 2s. 

18 Eaton v Smith (1839) 2 Beav 236. 

19 Brookman v Hales (1813) 2 Ves & B 45 at 50. 
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20 Brookman v Hales (1813) 2 Ves & B 4s. 

21 Reith v Seymour (1828) 4 Russ 263. 

22 Morgan v Milman (1853) 3 De GM & G 24. 

23 Griffith-Boscawen v Scott (1884) 26 Ch D 358; Minchin v Minchin (1871) 5 IR Eq 258 at 267 (Ir. 
CA); Re Horsfall, Hudleston v Crofton [1911] 2 Ch 63. See also Re Sugden’s Trusts, Sugden v 
Walker [1917] 2 Ch 92, CA. 

24 Hughes v Wells (1852) 9 Hare 749 at 764. See also Marler v Tommas (1873) LR 17 Eq 8. 
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870. Substantial conformity sufficient. An appointment which substantially 
accords with the expressed purpose of the power is not invalidated merely 
because it is not strictly in accordance with the power in manner and form. Thus 
a power to appoint upon trust “for such person or persons” as the appointor 
thinks fit authorises an appointment “for such purposes” as he thinks fitt. A 
power to appoint an absolute interest authorises the appointment of a lesser 
interest? or of an absolute interest subject to restrictions?. A power to charge to 
an unlimited amount authorises the appointment of a life interest*, A power to 
purchase an annuity? or an unlimited power to appoint dividends® authorises the 
appointment of the capital sum. And a power to appoint among children as the 
appointor pleases authorises the appointment of capital and income and the 
postponement of payment’. Again, a power to appoint estates to be purchased 
with money to arise from the sale of other estates may be exercised by 
appointing those other estates®; a power to appoint a mixed fund of realty and 
personalty authorises an appointment of realty and personalty separately?; and a 
power to appoint a legal estate could be executed in equity by appointing to 
trustees for the objects*0, or on trust for sale and to hold the proceeds of sale for 
the objects!!., 


1 Re Dilke, Re Dilke’s Settlement Trusts, Verey v Dilke [1921] 1 Ch 34, CA; Re Harvey, Banister v 
Thirtle [1950] 1 All ER 491; Re Triffitt’s Settlement, Hall v Hyde [1958] Ch 852, [1958] 2 All 
ER 299. 

Bovey v Smith (1692) 15 Lords Journals 275, HL; Crozier v Crozier (1843) 3 Dr & War 353. 

Re De La Bere’s Marriage Settlement Trusts, De La Bere v Public Trustee [1941] Ch 443, [1941] 2 

All ER 533 (exclusion from after-acquired property clause). 

Long v Long (1800) 5 Ves 445 (execution of rentcharge by creation of term of years); Trollope v 

Linton (1823) 1 Sim & St 477 at 485. See also Roberts v Dixwell (1738) Sugden on Powers (8th 

Edn) App. 930; Thwaytes v Dye (1688) 2 Vern 80; Ricketts v Loftus (1841) 4 Y & C Ex 519; 

Marnell v Blake (1816) 4 Dow 264, HL; Muskerry v Chinnery (1835) L & G temp Sugd 185 at 

227; on appeal sub nom. Sheehy v Lord Muskerry (1839) 7 Cl & Fin 1, HL; Dennett v Pass (1834) 

1 Bing NC 388. 

Messeena v Carr (1870) LR 9 Eq 260. 

Phillips v Brydon (1858) 26 Beav 77. 

7 Wilson v Wilson (1855) 21 Beav 25. A power to appoint personalty in such proportion as the 
appointor directs allowed an appointment to an object for her separate use: Alexander v 
Alexander (1755) 2 Ves Sen 640; Dickinson v Mort (1850) 8 Hare 178; Willis v Kymer (1873) 7 
Ch D 181. 

8 Bullock v Fladgate (1813) 1 Ves & B 471. 

Morgan d Surman v Surman (1808) 1 Taunt 289. 

Thornton v Bright (1836) 2 My & Cr 230; Cowx v Foster (1860) 1 John € H 30. See also Re 

Loughhead, Hamilton v Loughhead [1918] 1 IR 227; Re Mackenzie, Bain v Mackenzie [1916] 1 Ch 

125 (personalty); Hervey v Hervey (1739) 1 Atk s61. 

Crozier v Crozier (1843) 3 Dr & War 353 at 371; Churchman v Harvey (1757) Amb 335 at 339; 

Kenworthy v Bate (1802) 6 Ves 793; Fowler v Cohn (1856) 21 Beav 360; Re Mackenzie, Thornton 

v Huddleston [1917] 2 Ch 58 (personalty). See also d’ Abbadie v Bizoin (1871) 5 IR Eq 205; Re 

Swinburne, Swinburne v Pitt (1884) 27 Ch D 696; Re Paget, Re Mellor, Mellor v Mellor [1898] 1 

Ch 290; Re Redgate, Marsh v Redgate [1903] 1 Ch 356; Re Adams’ Trustees’ and Frost’s Contract 

[1907] 1 Ch 695; and the cases cited in para. 868, note 4, ante. 
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871. Ancillary powers and interests. Powers and interests which are ancillary 
to the principal authorised powers and interests are given to donees. For 
example, a power to postpone sale and powers of management until sale may be 
given on an appointment to trustees for sale!. A wider administrative power of 
investment is another example?. Again, a power to an executor to raise money 
to pay debts authorises a sale for that purpose?; a power to charge a gross sum 
authorises the appointment of interest on itt; and a power to raise a fixed sum by 
mortgage authorises the raising of the costs of the mortgage”. Further, a power 
to appoint income not exceeding a stated sum out of residuc authorises the 
appointment of that sum “without any deduction”, so that it will not bear 
capital transfer tax®; although under a corresponding power to appoint capital, a 
similar appointment of capital would be excessive’. A power “to appoint on 
such trusts as the donee pleases” authorises the declaration of a trust for sale and 
all necessary trusts®. 


1 Re Ainsworth, Re Yates, Yates v Wormald [1921] 2 Ch 179; see para. 889, post. 

2 Re Rank’s Settlement Trusts, Newton v Rollo [1979] 1 WLR 1242. 

3 Wareham v Brown (1690) 2 Vern 153; Bateman v Bateman (1739) 1 Atk 421. Sce also Metcalfe v 
Hutchinson (1875) 1 Ch D sor. 

4 Roe v Pogson (1816) 2 Madd 457. 

5 Armstrong v Armstrong (1874) LR 18 Eq 541. 

6 Re Smith-Bosanquet, Smith v Smith-Bosanquet [1940] Ch 954, [1940] 3 AU ER 519; Re Sebright, 
Public Trustee v Sebright [1944] Ch 287, [1944] 2 All ER 547 (jointure rentcharge); Re 
Lonsdale’s Will Trusts, Lowther v Lowther [1960] Ch 288, [1959] 3 All ER 679, CA. See also Re 
Paulet’s Will Trusts, Thompson v Winchester [1969] 1 Ch 552, [1967] 1 All ER 854. However, it 
seems clear that such words do not authorise an appointment of the stated sum free of income 
tax. See also para. 851, ante; para. 952, post; and GIFT AND ESTATE TAXATION, vol. 19, paras. 601 
et seq. 

7 Re Keele Estates (No. 2), Aveling v Sneyd [1952] Ch 603, [1952] 2 All ER 164, CA. See also 
para. 9$2, notc 2, post. 

8 Cowx v Foster (1860) 1 John & H 30; but see Cox v Cox (1855) 1 K & J 251. 


872. Appointment in settlement. A power to appoint among a class enables 
the appointor to settle the appointed shares, provided the appointment is 
confined to objects!. He may appoint to one object for life with remainder to 
the others? or with remainder as that object appoints by deed or will3, or by will 
alone, provided the object is in existence when the power is created so that the 
perpetuity rule will not be infringed*. An express power of appointment is not 
analogous to a power of advancement?, and does not permit the creation of 
discretionary trusts® unless they are expressly authorised. However, a special 
power does not enable the appointor to amend the trusts in dcfault of 
appointment’, although a general power does’. 


1 Re Hughes, Hughes v Footner [1921] 2 Ch 208. As to the use of the word “object”, ses para: 
$09, note I, ante. 

2 Alloway v Alloway (1843) 4 Dr & War 380 at 387; Wilson v Wilson (1855) 21 Beav 25; Pringle’s 
Trustees v Basta 1913 SC 172; Watt’s Trustees v Jamieson 1912 SC 1320 at 1323, 1324; Moubray’s 
Trustees v Moubray 1929 SC 254 (but consider the construction of the power). Cf. Re Staples 
Fitzherbert v Midland Bank Executor and Trustee Co Ltd {1933] IR 126 (exclusive appointment 
compulsory). i 

3 Bray v Bree (1834) 2 Cl & Fin 453, HL; Jebb v Tugwell (1855) 7 De GM & G 663. Cf. 
Mackenzie’s Trustees v Mackenzie 1927 SC 424; but sce Moubray’s Trustee v Moubray 1929 SC 
254 at 263, 264. 
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4 Phipson v Turner (1838) 9 Sim 227. Cf. Wollaston v King (1869) LR 8 Eq 165, and see 
PERPETUITIES. 

5 Re Morris’s Settlement Trusts, Adams v Napier |1951] 2 All ER 528, CA. 

6 Re Morris’s Settlement Trusts, Adams v Napier |1951] 2 All ER 528, CA; Re Hunters Will 
Trusts, Gilks v Harris [1963] Ch 372, [1962] 3 All ER 1050. 

7 Re William Falconer’s Trusts, Re Ann Falconer’s Trusts, Property and Estates Co Ltd v Frost [1908] 
ı Ch 410. 

8 Re McAuliffe and Balfour (1884) so LT 353. 


873. Advancement, maintenance and jointure. A power of advancement! 
authorises any use of the money which will improve the material situation of the 
beneficiary” and includes provision for a child on marriage?, but not an advance 
to pay the debts of an object’s husband‘, and the creation of sub-trustsó. Any 
sums properly advanced are irrecoverableó. However, power for a married 
woman to direct maintenance does not authorise an appointment to the husband 
for maintenance until the youngest child is of full age”, nor does a power in 
marriage articles for the spouses to alter the provisions as they think fit before 
the settlement is executed authorise the insertion of a power for the husband to 
provide for a second wife and children of a second marriage®. Again, a divorced 
husband is not an object of a power to appoint in favour of “any husband who 
may survive” the appointor, for at the time of her death he is not her husband?; 
and the same applies to a divorced wife!°. Similarly, under a power to appoint 
for some future period, a power of advancement may not be conferred which 
will be exercisable at any earlier time!?. 


1 As to the statutory power conferred by the Trustee Act 1925, s. 32, sec INFANTS, vol. 24, paras. 
474-479. 

2 See Pilkington v IRC [1964] AC 612, [1962] 3 All ER 622, HL; Re Clore’s Settlement Trusts, 
Sainer v Clore [1966] 2 All ER 272, [1966] 1 WLR 9ss. 

3 Roper-Curzon v Roper-Curzon (1871) LR 11 Eq 452; Lloyd v Cocker (1860) 27 Beav 645. 

4 Talbot v Marshfield (1868) 3 Ch App 622. Cf. Re Bentinck (1874) LR 19 Eq 166; Re Aldridge, 
Abram v Aldridge (1886) 55 LT 554, CA. 

5 See Pilkington v IRC [1964] AC 612, [1962] 3 All ER 622, HL; Re Hastings-Bass, Hastings-Bass 

v IRC [1975] Ch 25, [1974] 2 All ER 193, CA. 

Lawrie v Bankes (1858) 4 K & J 142; Re Gosset’s Settlement (1854) 19 Beav 529 at 535; Re Fox, 

Wodehouse v Fox [1904] 1 Ch 480. 

7 Lloyd v Lloyd (1858) 26 Beav 96; Hammond v Neame (1818) 1 Swan 35. See also Chester v 
Chadwick (1842) 13 Sim 102; Re Main’s Settlement (1866) 15 WR 216; Re Greenslade, Greenslade 
v McCowen [1915] 1 Ch 155, considered in para. 889, note 17, post. 

8 Duke of Bedford v Marquess of Abercorn (1836) 1 My & Cr 312. 

y Bosworthick v Clegg [1929] WN 133; Re Williams’ Settlement, Greenwell v Humphries [1929] 2 
Ch 361, CA. See also Blount v Crozier [1917] 1 IR 461 (second husband excluded). 

10 Re Slaughter, Trustees Corpn Ltd v Slaughter [1945] Ch 355, [1945] 2 All ER 214; Re Allan, 
Allan v Midland Bank Executor and Trustee Co Ltd [1954] Ch 29s, [1954] 1 All ER 646, CA. See 
also paras. 930, 985, post. 

11 Re Bainbridge, Darell v Bainbridge [1948] Ch 717, [1948] 2 All ER 657. 
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874. Cy-pres doctrine. Where there is not even substantial conformity in an 
appointment, the court may nevertheless interpose in favour of the general 
intention and execute the particular intention cy-pres!. This application of the 
cy-pres doctrine?, which the courts will not extend further’, but which appears 
still to exist*, applies only to testamentary appointments of realty*, and not to 
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appointments by deed® or appointments of personalty” or of blended realty and 
personalty®. Under the doctrine, the court will construe an appointment to an 
object for life with remainder in tail to his first and other sons who are not 
objects, as an estate tail in the appointee, provided that to do so will neither 
omit any object intended to be included nor include any object intended to be 
omittedi0. It is essential that the particular estate should be a freehold estate?! and 
that the remainder should be in tail!2, but on a class gift the cy-pres doctrine 
may be applied to some members of the class only, and not to others??. 


1 As to this application of the cy-prés doctrine, see WILLS. As to the application of the doctrine in 
relation to charities, see CHARITIES, vol. $, paras. 696 et seq.; WILLS. 

2 The doctrine is considered and explained in Hampton v Holman (1877) 5 Ch D 183. 

3 Re Mortimer, Gray v Gray [1905] 2 Ch 502, CA. 

4 See the article by R. E. Megarry in ss LQR 422. 

s Stackpoole v Stackpoole (1843) 4 Dr & War 320. 

6 Brudenell v Elwes (1801) 1 East 442. 

7 Routledge v Dorril (1794) 2 Ves 357. 

8 Boughton v James (1844) 1 Coll 26 at 44. 

9 Pitt v Jackson (1786) 2 Bro CC 51; Stackpoole v Stackpoole (1843) 4 Dr & War 320. 

10 Monypenny v Dering (1852) 2 De GM & G 145; Line v Hall (1873) 43 LJ Ch 107; Re Rising, 
Rising v Rising [1904] 1 Ch 533; Re Mortimer, Gray v Gray [1905] 2 Ch 502, CA; but see Pitt v 
Jackson (1786) 2 Bro CC s1. 

11 Beard v Westcott (1813) s Taunt 393. 

12 Bristow v Warde (1794) 2 Ves 336; Hale v Pew (1858) 25 Beav 335; Humberston v Humberston 
(1716) 2 Vern 737. 

13 Vanderplank v King (1843) 3 Hare 1 at 14. 


875. Appointments to executors and administrators. An appointment by 
deed by the donee of a general power to his own executors and administrators 
gives the absolute interest to the donee!. Similarly, an appointment by will to 
the appointor's executors and administrators, followed by directions which 
cither fail or do not exhaust the fund, makes the appointed fund part of the 
appointor's assets; so that an appointment of a fund which is treated as blended 
with the appointor’s own property raises the presumption that the appointor 
intended to make the fund his own for all purposes, whether that appointment is 
to executors as such? or to trustees who are not also executors?. The same rule 
applies to real and personal estate*, and applies to cases of disclaimer as well as to 
cases of lapse*. 


1 Mackenzie v Mackenzie (1851) 3 Mac & G 559. 

Brickenden v Williams (1869) LR 7 Eq 310; Bristow v Skirrow (1870) LR 10 Eq 1; Chamberlain v 

Hutchinson (1856) 22 Beav 444. 

Lefevre v Freeland (1857) 24 Beav 403; Re Pinede?s Settlement (1879) 12 Ch D 667. 

4 Re Van Hagan, Sperling v Rochfort (1880) 16 Ch D 18, CA; Re Horton, Horton v Perks, Horton v 
Clark (1884) 51 LT 420. 


s A-G v Brackenbury (1863) 1 H & C 782. Cf. A-G v Munby (1858) 3 H 8% N 826. As to lapse, see 
further, para. 899, post. 


tv 
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876. Appointments among a class. If a power of appointment among a class 
which is also entitled in default of appointment is no more than a power to limit 
the proportions in which the members of the class are to take, it may not be 
exercised if there is only one member of that class!. However, the power may be 
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framed so as to enable the appointor to make the property pass by, and not in 
default of, appointmerit?; and such a power may be well exercised even if there 
is but one object and that object takes in default of appointment?. A limitation in 
default of appointment to the only object of a power cannot be defeated by an 
appointment to that object which fails in the event that happens. The estate in 
default can be defeated only by an appointment which takes effect, and only to 
the extent to which the appointment does take effect*. 


Campbell v Sandys (1803) 1 Sch & Lef 281 at 293; Folkes v Western (1804) 9 Ves 456 at 461. 
Boyle v Bishop of Peterborough (1791) 1 Ves 299 at 309, per Lord Thurlow. 

Bray v Bree (1834) 2 Cl & Fin 453, HL; Noel v Lord Walsingham (1824) 2 Sim & St 99 at 112; 
Woodcock v Renneck (1841) 4 Beav 190; affd. (1842) 1 Ph 72; Re Cotton, Wood v Cotton (1888) 
40 Ch D qr. 

4 Roe d Buxton v Dunt (1767) 2 Wils 336; Doe d Brownsmith v Denny (1756) 1 Keny 280. 


w N e 


877. Exclusion of objects. In the absence of any contrary indication in the 
power, an appointment, whenever made, under a power to appoint property 
among two or more objects will be valid even if any object is altogether 
excluded, or an unsubstantial, illusory or nominal share only is appointed to one 
or more objects, or is left to devolve on them in default of appointment!. The 
trust instrument may authorise a resettlement for the principal purpose of 
excluding a specific beneficiary from the class of objects?. 


t Law of Property Act 1925, s. 158, replacing the Illusory Appointments Act 1830, ss. 1, 2, and 
the Powers of Appointment Act 1874 (Lord Selborne’s Act). For the former law, see Sugden 
on Powers (Sth Edn) 938—942. As to the use of the word “object”, see para. 809, note 1, ante. 

2 Muir v IRC [1966] 3 All ER 38, [1966] 1 WLR 1269, CA; Blausten v IRC [1972] Ch 256, 
ome T AIMER 41, CA. 


878. Death of member of class before appointment. Where a person is 
empowered to divide a fund among the members of a particular class, the death 
of some members of that class before the exercise of the power does not prevent 
the donee of the power from exercising it in favour of the surviving members of 
the class, even if the deceased persons, had they been alive, must have had a 
share!. Similarly, even where the objects in default of appointment would take 
as individuals and as tenants in common, the death of an object after the 
testator’s death although during the donee’s lifetime and before any execution, 
leaves the power fully exercisable in favour of surviving objects?. 


1 Boyle v Bishop of Peterborough (1791) 1 Ves 299; Butcher v Butcher, Gooday v Butcher (1812) 1 Ves 
& B 79 at 92; Vane v Lord Dungannon (1804) 2 Sch & Lef 118; M'Ghie v M‘Ghie (1817) 2 Madd 
368; Houstoun v Houstoun (1831) 4 Sim 611; Ricketts v Loftus (1841) 4 Y & C Ex 519 at $33; 
Woodcock v Renneck (1842) 1 Ph 72; Paske v Haselfoot (1863) 33 Beav 125 at 127, per Romilly 
MR. 

2 Re Ware, Cumberlege v Cumberlege-Ware (1890) 45 Ch D 269. As to the use of the word 
“object”, see para. 809, note I, ante. 


879. Death of member of class before creation of power. Where a power 
is given by will to appoint among several objects! to whom the estate in default 
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of appointment is given as individuals and as tenants in common, not as joint 
tenants, the death of any of the objects in the testator’s lifetime pro tanto defeats 
the power and devise over, so that the power and devise over only remain as to 
the shares of the survivors?. 


1 As to the use of the word “object”, see para. 809, note I, ante. 
2 Re Tumer, Hudson v Turner [1932] 1 Ch 31; Sugden on Powers (8th Edn) 419-422; Reade v 


Reade (1801) s Ves 744. 


880. Contingent appointments. The donee of a limited power may appoint 
to one object on a contingency within the perpetuity period and to another if 
that contingency does not occur! unless, exceptionally, the donee is restricted by 
the terms of the power to appointing only to one object to the exclusion of 
others?. Similarly, appointments to a contingent class or to take effect in the 
future within the perpetuity period are good3. The appointment of a share of a 
fund to an object upon the happening of a certain event carries with it all 
intermediate income and accretions? not otherwise disposed of?. 


1 Caulfield v Maguire (1845) 2 Jo & Lat 141 at 170; Stroud v Norman (1854) Kay 313; Roberts v 
Dixwell (1738) Sugden on Powers (8th Edn) App. 930; Graham v Angell (1869) 17 WR 702; 
Butler v Butler (1880) 7 LR Ir 401. Cf. Re Staveley, Dyke v Staveley (1920) 90 LJ Ch 111 (gift 
over on contingency too remote). 

2 Re Staples, Fitzherbert v Midland Bank Executor and Trustee. Co Ltd [1933] IR 126. 

Harvey v Stracey (1852) 1 Drew 73 at 136; Re Farncombe's Trusts (1878) 9 Ch D 652; Re 

Coulman, Munby v Ross (1885) 30 Ch D 186. As to appointments to objects and non-objects 

mixed, see paras. 9$1 et seq., post. 

4 Long v Ovenden (1881) 16 Ch D 691; Re Lambert, Lambert v Lambert [1910] 1 IR 280 (Ir. CA). 

See Caulfield v Maguire (1845) 2 Jo & Lat 141. 
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881. Effect of previous invalid appointment. A power may be well 
exercised notwithstanding a previous invalid execution!, but if the invalidity is 
due to fraud, the validity of the second execution depends on proof that fraud 
no longer exists?. In a second execution there must be some expression of an 
intention to exercise the power, but it seems that an expressed intention to pass 
the property which is the subject of the power, and apt words to execute the 
power, suffice without any expressed intention to retract the invalid execution?, 
Further, although the mere expression of a desire to confirm an invalid 
appointment does not establish it, the execution of an actual confirmation will 
do so, provided events have since occurred which render such an appointment 
unobjectionable*. 


1 Hervey v Hervey (1739) 1 Atk 561 at 567, per Lord Hardwicke; Edwards v Sleater (1665) Hard 
410; Tippet v Eyres (1690) 5 Mod Rep 457, per Ventris J; Hole v Escott (1838) 4 My & Cr 187; 
Ward v Tyrrell (1858) 25 Beav 563. 

2 See para. 967, post. 

3 Jackson v Jackson (1843) Drury temp Sug 91; Carver v Richards (1859) 27 Beav 488; affd. (1860) 1 
De GF & J 548. 

4 Morgan v Gronow (1873) LR 16 Eq 1. See also Armytage v Armytage (1842) 1 Y'& C Ch Cas 461. 


882. Divesting of vested interest. The existence of a power of appointment 
does not prevent the vesting of the property subject to the power in the persons 
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entitled in default of the appointment until the power is exercised. This is so 
whether the power precedes or follows the limitation or gift in default, and 
whether it is exercisable by deed or by willt. The same principle applies where 
there is no express gift in default of appointment, but a direct gift coupled with a 
power of selection or distribution?. Thus, if a life interest determines, pending 
the exercise of a subsisting power, any income not otherwise disposed of passes 
to those entitled in default of appointment?. However, the exercise of the power 
in favour of an object or objects* divests, either wholly or partially according to 
the terms of the appointment, the estates limited in default of appointment and 
creates new estates, whether the property is real or personal’. The divesting of a 
defeasible interest in possession may give rise to a chargeable event for the 
purposes of capital transfer tax? and to a charge to capital gains tax’. The 
existence of a power to accumulate income will prevent the vesting in possession 
of the income in persons entitled in default of the exercise of the power. 


= 


Cunningham v Moody (1748) 1 Ves Sen 174; Doe d Willis v Martin (1790) 4 Term Rep 39 at 65; 
Re Rush, Warre v Rush [1922] 1 Ch 302, CA; affd. on another point sub nom. Public Trustee v 
Wolf [1923] AC 544, HL; but see Heron v Stokes (1842) 2 Dr & War 89; revsd. (1845) 12 Cl & 
Fin 161. 

See Lambert v Thwaites (1866) LR 2 Eq 151; Re Hughes, Hughes v Footner [1921] 2 Ch 208; Re 

Clarke, Bracey v Royal National Lifeboat Institution [1923] 2 Ch 407 at 419. See also Re Bulteel’s 

Settlements, Bulteel v Manley [1917] 1 Ch 251, which related to the Bankruptcy Act 1914, s. 42 

(2), and where there was an interest under a revocable appointment and the interest was 

revoked and a new appointment made. 

3 Re Master’s Settlement, Master v Master [1911] 1 Ch 321; Re Cooper, Townend v Townend (1917) 
86 LJ Ch 507, where the preceding estate determined before any appointment could take effect 
and while persons who would take in default were still not ascertained. See also Coleman v 
Seymour (1749) 1 Ves Sen 209; Haswell v Haswell (1860) 2 De GF & J 456 at 460, 462; Re 
Aylwin’s Trusts (1873) LR 16 Eq 585; and Re Chartres, Farman v Barrett [1927] 1 Ch 466, where 
the donee released his power and the one member of the class reached twenty-one years of age 
within the period, and the class in default of appointment closed at the end of that period. 

4 See Re Wicks’ Marriage Settlement, Public Trustee v Wicks [1940] Ch 475 at 478; Re Hoff, 

Carnley v Hoff [1942] Ch 298, [1942] 1 All ER 547. As to the use of the word “object”, see 

para. 809, note I, ante. 

Walker v Armstrong (1856) 21 Beav 284 (varied on appeal on other grounds 8 De GM & G 

$31); Re Vizard’s Trusts (1866) LR 1 Eq 667 (affd. 1 Ch App 588); Lee v Olding (1856) 25 LJ Ch 

580; De Serre v Clarke (1874) LR 18 Eq 587; Re Dickinson's Settlements, Bickersteth v Dickinson 

[1939] Ch 27; Re Brooks’ Settlement Trusts, Lloyds Bank Ltd v Tillard [1939] Ch 993, [1939] 3 

All ER 920; Re de la Bere’s Marriage Settlement Trusts, de la Bere v Public Trustee [1941] Ch 443, 

[1941] 2 All ER 533. But see Re Frowd’s Settlement (1864) 4 New Rep 54; Sweetapple v Horlock 

(1879) 11 Ch D 745; Tremayne v Rashleigh [1908] 1 Ch 681; Re O'Connell, Mawle v Jagoe 

[1903] 2 Ch 574; 4-G v Earl of Selborne [1902] 1 KB 388, CA; Re Maddy's Estate, Maddy v 

Maddy [1901] 2 Ch 820; Lovett v Lovett [1898] 1 Ch 82; Jackson v Stamps Comr [1903] AC 350 

at 354, PC; Duke of Northumberland v IRC [1911] 2 KB 343 at 354; revsd. [1911] 2 KB 1011, 

CA; Re Marquis of Bath’s Settlement, Thynne v Stewart (1914) 111 LT 153 (which held that the 

meaning of “everything passing under the will” is a matter of construction); Re Rush, Warre v 

Rush [1922] 1 Ch 302, CA; aftd. sub nom. Public Trustee v Wolf [1923] AC 544, HL. Cf. Parr v 

A-G [1926] AC 239 at 273, HL (restoration and confirmation of life estate by a resettlement). 

6 See GIFT AND ESTATE TAXATION, vol. 19, para. 643. 

7 See CAPITAL GAINS TAXATION, vol. 15, paras. 45, 46. 

8 See Pearson v IRC [1980] 2 All ER 479, [1980] 2 WLR 872, HL. 
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883. Burden of proof. The burden of proving an intention to execute a power 
voluntarily is in general upon the person seeking to set up the appointment!, but 
if the person alleging the execution is a purchaser there seems to be a 
presumption in his favour’. 
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1 As to the burden of proof of a contrary intention for the purposes of the Wills Act 1837, s. 27, 
see para. 912, note 8, post. 

2 Pennefather v Pennefather (1873) 7 IR Eq 300; Blake v Marnell (1811) 2 Ball & B 38n at 39n, per 
Lord Redesdale LC; Wilson v Piggott (1794) 2*Ves 351; L’Estrange v L’Estrange (1890) 25 LR Ir 
399; Minchin v Minchin (1871) 5 IR Eq 258 at 268 (Ir. CA); Watson v Marshall (1918) 145 LT Jo 
129. 


(iv) Enforcement of Execution 


884. Covenants to exercise powers. A specifically enforceable contract for 
the execution of a general power is a good execution of a power in equity. 
Specific performance may be granted of a contract for valuable consideration to 
exercise a general power otherwise than by will!, but if the power is exercisable 
by will damages are the only remedy?. If the power is special neither remedy is 
available3. The donee of a special power may release it or by negative covenant 
fetter his power to exercise it; and, so far as such a fetter extends, the property 
must go as in default of appointment?. 


1 Re Dykes’ Estate (1869) LR 7 Eq 337. Cf. Morgan v Milman (1853) 3 De GM & G 24; Gas Light 
and Coke Co v Towse (1887) 35 Ch D srg. As to contingent powers, see paras. 930—934, post. 
As to powers of jointuring, see also paras. 847 et seq., ante. 

2 Re Parkin, Hill v Schwarz [1892] 3 Ch $10; Beyfus v Lawley [1903] AC 411, HL; Robinson v 
Ommanney (1882) 21 Ch D 780; affd. (1883) 23 Ch D 285, CA. 

3 Thacker v Key (1869) LR 8 Eq 408; Bulteel v Plummer (1870) 6 Ch App 160; Re Bradshaw, 
Bradshaw v Bradshaw [1902] 1 Ch 436 at 447; Palmer v Locke (1880) 15 Ch D 294, CA; Re 
Cooke, Winckley v Winterton [1922] 1 Ch 292. 

4 As to release, see paras. 974-976, post; Re Evered, Molineux v Evered [1910] 2 Ch 147, CA. Cf. 
Re Cooke, Winckley v Winterton [1922] 1 Ch 292. 


885. Control of exercise by the court. The court will not exercise, or compel 
trustees to exercise, a purely discretionary power, even 1f the trustees are under a 
duty to consider exercising it!; neither will it insist on the trustees applying a 
particular principle in reaching a decision?. However, the court will restrain 
trustees from improperly exercising the power”. If the power is coupled with a 
duty, the court may compel the trustees to perform that duty‘, and, if called 
on to do so, the court will execute a discretionary trust in the manner best 
calculated to give effect to the settlor’s intentions?. Thus, the court will not 
interfere with the execution in good faith of a power of appointmentó, even if 
the appointment did not have the effect intended by the trustees’; nor will it 
usually control powers of maintenance given to trustees’. However, the court 
will intervene if the trustees refuse to exercise their discretion? or act ca- 
priciously!°. It will also intervene (1) where the result of the trustees’ action is 
unauthorised by the power; (2) where it is clear that before acting they 
improperly took into account matters which they should have ignored; or (3) 
where they failed to consider matters which they should have taken into 
account!!. 

The court will decline to order disclosure of documents bearing on the 
trustees’ deliberations which led to a decision on a discretionary matter!?. Unless 
bad faith on the part of the trustees can be established, the court will not 
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interfere with the exercise of a discretion which is expressed to be absolute or 
uncontrollable!?. Trustees may not surrender their discretion to the court in a 
way which will free them from the obligation of exercising it in the future??*. 


1 Re Gulbenkian’s Settlement Trusts, Whishaw v Stephens [1970] AC 508 at $25, [1968] 3 All ER 
785 at 793, HL, per Lord Upjohn; McPhail v Doulton [1971] AC 424 at 456, [1970] 2 All ER 
228 at 247, HL, per Lord Wilberforce. See also Re Gordon's Will Trusts, National Westminster 
Bank Ltd v Gordon [1977] Ch 27, [1976] 2 All ER 577; revsd. [1978] Ch 145, [1978] 2 All ER 
969, CA. 

2 Re Manisty’s Settlement, Manisty v Manisty [1974] Ch 17 at 25, [1973] 2 All ER 1203 at 1210, 

per Templeman J. 

Vestey v IRC (No. 2) [1979] Ch 198 at 206, [1979] 2 All ER 225 at 235, DC, per Walton J; 

affd. [1979] 3 All ER 976, [1979] 3 WLR 915, HL. 

4 Nickisson v Cockill (1863) 3 De GJ & Sm 622; Gisborne v Gisborne (1877) 2 App Cas 300, HL; 
Tempest v Lord Camoys (1882) 21 Ch D 571, CA; Wilson v Turner (1883) 22 Ch D 521, CA; Re 
Gadd, Eastwood v Clark (1883) 23 Ch D 134, CA; Re Courtier, Coles v Courtier, Courtier v Coles 
(1886) 34 Ch D 136, CA; Re Bryant, Bryant v Hickley [1894] 1 Ch 324; Re Charteris, Charteris v 
Biddulph [1917] 2 Ch 379, CA. See also Re Steed’s Will Trusts, Sandford v Stevenson [1959] Ch 
354 at 361, [1959] 1 All ER 609 at 612; affd. [1960] Ch 407, [1960] 1 All ER 487, CA; and see 
Re Gulbenkian’s Will Trusts, Whishaw v Stephens [1970] AC 508 at 525, [1968] 3 All ER 785 at 
793, HL, per Lord Upjohn. As to the need for unanimity among trustees exercising powers, see 
TRUSTS. 

§ McPhail v Doulton [1971] AC 424 at 457, [1970] 2 All ER 228 at 247, HL, per Lord 

Wilberforce; and see para. 813, ante. 

Beyfus v Bullock (1869) LR 7 Eq 391. See also Costabadie v Costabadie (1847) 6 Hare 410; Re 

Beloved Wilkes’ Charity (1851) 3 Mac & G 440; Lord v Bunn (1843) 2 Y & C Ch Cas 98; Talbot 

v Marshfield (1868) 3 Ch App 622; Marquis of Camden v Murray (1880) 16 Ch D 161. See also Re 

Londonderry’s Settlement, Peat v Walsh [1965] Ch 918, [1964] 3 All ER 855, CA, where the 

court refused to order the disclosure of trust documents containing the trustees’ reasons. 

Re Hastings-Bass, Hastings-Bass v IRC [1975] Ch 25, [1974] 2 All ER 193, CA. 

Sillibourne v Newport (1855) 1 K & J 602; Brophy v Bellamy (1873) 8 Ch App 798; Re Lofthouse 

(1885) 29 Ch D 921, CA; Wilson v Turner (1883) 22 Ch D 521, CA; Re Bryant, Bryant v 

Hickley [1894] 1 Ch 324. 

o Hewett v Hewett (1765) 2 Eden 332; White v Grane (1854) 18 Beav 571; Goldsmid v Goldsmid 
(1815) 19 Ves 368; Klug v Klug [1918] 2 Ch 67, where one trustee refused to exercise her 
discretion for personal motives; Re Locker’s Settlement Trusts, Meachem v Sachs [1978] 1 All ER 
216, [1977] 1 WLR 1323. See also Re go Thornhill Road, Tolworth, Surrey, Barker v Addiscott 
[1970] Ch 261, [1969] 3 All ER 685. 

10 Re Hodges, Davey v Ward (1878) 7 Ch D 754; Re Roper's Trusts (1879) 11 Ch D 272. 

11 Re Hastings-Bass, Hastings-Bass v IRC [1975] Ch 25, [1974] 2 All ER 193, CA. 

12 Re Londonderry’s Settlement, Peat v Walsh [1965] Ch 918, [1964] 3 All ER 855, CA. 

13 Gisborne v Gisborne (1877) 2 App Cas 300, HL; Re Hodges, Davey v Ward (1878) 7 Ch D 754; 
Tabor v Brooks (1878) 10 Ch D 273; Re Londonderry’s Settlement, Peat v Walsh [1965] Ch 918, 
[1064] 3 All ER 855, CA; but see Re Brown, Brown v Brown (1885) 52 LT 853. 

14 Re Allen-Meyrick's Will Trusts, Mangnall v Allen-Meyrick [1966] 1 All ER 740, [1966] 1 WLR 
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(v) Delegation of Powers 


886. Categories of powers. In relation to delegation, there are three categories 
of powers, namely (1) general and hybrid powers!; (2) powers to do merely 
ministerial acts”; and (3) powers implying a personal discretion?. In general, 
powers in the first two categories may be delegated, but those in the third 
category may not. 


1 See para. 887, post. 
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2 See para. 888, post. 
3 See para. 889, post. 


887. General and hybrid powers. A general power’, or a hybrid power? 
virtually amounting to a general power, may be delegated?. Thus, an executor is 
regarded as absolute owner of the testator’s personalty, and so may delegate his 
power to collect debts‘ and, in a mortgage of leascholds, may include a power of 
sale5. A power to mortgage authorises a mortgage with a power of sale®. Any 
delegation may be either voluntary or involuntary, that is by operation of law, 
as on bankruptcy’, mental disorder® or under a charge imposed by the court for 
securing the payment of money due or to become due under a judgment or 
order’. 


Combe’s Case (1613) 9 Co Rep 75a; White v Wilson (1852) 1 Drew 298 at 304. 

As to hybrid powers, see para. 805, ante. 

Re Triffitt’s Settlements, Hall v Hyde [1958] Ch 852, [1958] 2 All ER 299. 

Earl of Vane v Rigden (1870) 5 Ch App 663. 

Russell v Plaice (1854) 18 Beav 21. Cf. Sanders v Richards (1846) 2 Coll 568. See also Cruikshank 
v Duffin (1872) LR 13 Eq 555; Ricketts v Lewis (1882) 20 Ch D 745; Thorne v Thorne [1893] 3 
Ch 196; and EXECUTORS, vol. 17, para. 1194. 

Bridges v Longman (1857) 24 Beav 27; Bennett v Wyndham 57) 23 Beav 521; Selby v Cooling 
(1857) 23 Beav 418; Cook v Dawson (1861) 29 Beav 123 at 128; Re Chawner’s Will (1869) LR 8 
Eq 569. See also Pearson v Benson (1860) 28 Beav 598. See to the contrary Drake v Whitmore 
(1852) 19 LTOS 243; Clarke v Royal Panopticon (1857) 4 Drew 26; and MORTGAGE, vol. 32, para. 
S14. 

7 See BANKRUPTCY, vol. 3, paras. 597 et seq. See also Re Baker [1936] Ch 61 at 66, where the 
power to revoke the trusts of a settlement with the consent of the trustees or of a judge of the 
Chancery Division was held to be exercisable by the trustee in bankruptcy. 

See the Mental Health Act 1959, s. 103, and MENTAL HEALTH, vol. 30, para. 1235. 

9 See the Administration of Justice Act 1956, ss. 34, 35, 57 (2), Sch. 2, repealing and replacing the 
Law of Property Act 1925, s. 195 (1)—(3), (5), and the Judgments Act 1864; and see EXECUTION, 
vol. 17, paras. $47-554. Land over which the debtor has a general power, although expressly 
mentioned in the Law of Property Act 1925, and not in the Administration of Justice Act 1956, 
is perhaps included by implication in “land or interest in land of the debtor” in the latter Act. 
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888. Ministerial powers. A power may be delegated if it is merely ministerial 
and involves the exercise of no personal discretion!. 


1 Ingram v Ingram (1740) 2 Atk 88; A-G v Berryman (1752) cited 2 Ves Sen 643; Alexander v 
Alexander (1755) 2 Ves Sen 640; Chester v Chadwick (1842) 13 Sim 102. 


889. Discretionary powers. Trustees may not delegate a power involving the 
exercise of a personal discretion unless they have authority to do sot. There is a 
statutory right to delegate all or any of the trust’s powers and discretions vested 
in the trustee for a period not exceeding twelve months?. The powers of 
management and leasing may be revocably delegated in writing by trustees for 
sale to the person beneficially entitled to the net rents of the land3. Apart from 
these permitted delegations, any other attempted delegation is a mere nullity‘, 
even if the objects of the delegated power are also objects of the original power5. 
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A power of leasing falls under this head®; so does a power to consent to the 
execution of a power” unless a right of delegation can be implied’. A trustee 
may not delegate a power of sale to his co-trustees in order to buy the trust 
property himself?; and a tenant for life of settled land may not delegate his 
powers!°. However, powers ancillary to those validly conferred will be valid, as 
with powers of postponement and management where there is a valid 
appointment on trust for sale!!. 

Under a special power, an appointment on protective trusts’? is void as to 
those trusts as being a prospective delegation of the discretionary power to 
dispose of income under those trusts!3; and an appointment in effect authorising 
the conversion of a contingent interest into a vested interest, with the consequent 
destruction of other contingent interests, is also void'*. 

Under a power in wide terms authorising an appointment to the objects in 
such manner and form in all respects for the benefit of the objects as the donee 
appoints, an appointment may not make a general delegation of the power!® but 
may validly confer an ordinary power of advancement on the trustees of a 
settlement, whether the appointment is of vested!? or contingent!” interests!®. 
Indeed, a settlement made under or exercising a power of advancement will not 
be invalid as a delegation of the power or as providing for non-objects of that 
power, because the exercise of this type of a power, as distinct from a special 
power of appointment, takes the property appointed out of the trusts of the 
instrument creating the power!”. Again, the statutory power for parents to 
appoint testamentary guardians for their children* allows an appointment of 
guardians to authorise the surviving guardian to nominate a person in place of a 
deceased guardian*!. Moreover, the implied power of a corporation to elect 
corporators in order to preserve the corporation may be delegated to a select 
part of themselves, but not to a stranger**, and a majority of that select part can 
bind the minority’. 


1 Pilkington v IRC [1964] AC 612, [1962] 3 All ER 622, HL; Re Manisty’s Settlement, Manisty v 

Manisty [1974] Ch 17, [1973] 2 All ER 1203; see also Combes’s Case (1613) 9 Co Rep 75a; De 

Bussche v Alt (1878) 8 Ch D 286 at 310, CA; Re Morris's Settlement Trusts, Adams v Napier 

[1951] 2 All ER 528, CA: and AGENCY, vol. 1, paras. 747 et seq. 

See the Trustee Act 1925, s. 25 (1); Powers of Attorney Act 1971, s. 9 (1)-(3); and AGENCY, 

vol. 1, paras. 74.7 et seq.; TRUSTS. 

3 See the Law of Property Act 1925, s. 29, and SETTLEMENTS; TRUSTS. 

4 Carr v Atkinson (1872) IR 14 Eq 397. 

s Williamson v Farwell (1887) 35 Ch D 128 at 141; Stockbridge v Story (1871) 19 WR 1049; Webb v 
Sadler (1873) 8 Ch App 419; Burnaby v Baillie (1889) 42 Ch D 282. 

6 Robson v Flight (1865) 4 De GJ & Sm 608 at 614: see LANDLORD AND TENANT. 

7 Hawkins v Kemp (1803) 3 East 410. 

8 Le. as it can be where, at the creation of the power, it is obvious that the donee of the power 
will not always be able to act in person: Stuart v Norton (1860) 9 WR 320, PC. 

y Bulteel v Lord Abinger (1842) 8 Jur 410. 

to See the Settled Land Act 1925, s. 104 (1), (12), and SETTLEMENTS; but see Re Craven Settled 
Estates [1926] Ch 985. 

11 See Re Ainsworth, Re Yates, Yates v Wormald [1921] 2 Ch 179, and the Law of Property Act 
AE 25,20. 

12 See the Trustee Act 1925, s. 33, and SETTLEMENTS. 

13 Re Boulton’s Settlement Trust, Stewart v Boulton [1928] Ch 703; Re Morris's Settlement Trusts, 
Adams v Napier [1951] 2 All ER 528, CA; Re Hunters Will Trusts, Gilks v Harris [1963] Ch 
372, [1962] 3 All ER roso. 

14 Re Joicey, Joicey v Elliot [1915] 2 Ch 115, CA. 

15 Re Morris's Settlement Trusts, Adams v Napier [1951] 2 All ER 528, CA; Re Triffitt’s Settlement, 
Hall v Hyde [1958] Ch 852 at 862, [1958] 2 All ER 299 at 303. 
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16 Re May’s Settlement, Public Trustee v Meredith [1926] Ch 136. 

17 Re Mewburn's Settlement, Perks v Wood [1934] Ch 112, distinguishing Re Greenslade, Greenslade 
v McCowen [1915] 1 Ch 155, as decided on the narrow language of the power in that case. Cf. 
Re Joicey, Joicey v Elliot [1915] 2 Ch 115, CAz and see the Trustee Act 1925, $. 32, and INFANTS, 
vol. 24, paras. 472-479. 

18 See Re Morris’s Settlement Trusts, Adams v Napier [1951] 2 All ER 528, CA; Re Wills’ Will 
Trusts, Wills v Wills [1959] Ch 1 at 11-13, [1958] 2 All ER 472 at 477, 478. 

19 See Pilkington v IRC [1964] AC 612, [1962] 3 All ER 622, HL; Re Hastings-Bass, Hastings-Bass 
mp JRC: ios) Clas. Sala AE 11979), (Cre 

20 See INFANTS, vol. 24, paras. $31, 536, 537. 

1 Re Parnell (1872) LR 2 P & D 370. 

R v Bird (1811) 13 East 367. 

3 R v Varlo (1775) 1 Cowp 248; R v Monday (1777) 2 Cowp 530; Smyth v Darley (1849) 2 HL 

Cas 789; and see CORPORATIONS, vol. 9, paras. 1295 et seq. 
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(2) EXERCISE. BY INSTRUMENT TN TERMOS 


890. Statutory provisions. In executing a power the donee must follow its 
exact terms. Nevertheless, by statute a deed executed in the presence of and 
attested by two or more witnesses, in the manner in which deeds are ordinarily 
executed and attested, is, as respects its execution and attestation, a valid exercise 
of a power to appoint by deed or by an instrument in writing but not of a 
power to appoint by willt, even if it is expressly required that a deed or 
instrument in writing made in exercise of the power must be executed or 
attested with some additional or other form of execution or attestation or 
solemnity?. 


1 As to the execution of powers of appointment by will, see the Wills Act 1837, s. 10; WILLS; and 
paras. 895 et seq., post. 

2 Law of Property Act 1925, s. 159, replacing the Law of Property Amendment Act 1859, s. 12, 
applying to deeds executed after 13th August 1859; see DEEDS, vol. 12, para. 1341. 


891. Attestation. Except where the statutory provisions! apply, if a power 
requires two or more formalities to be observed, and the attestation clause 
expressly certifies that one of those formalities has been performed, then the 
power is not well executed. However, if the attestation, although a limited and 
special one, is of such a nature that it must necessarily be inferred that the other 
requisites were complied with, or if the attestation is general, then the execution 
is valid unless the contrary is shown?. 


1 See para. 890, ante. 

2 Vincent v Bishop of Sodor and Man (1851) 4 De G & Sm 294; Newton v Ricketts (1861) 9 HL Cas 
262; Wright v Wakeford (1811) 17 Ves 454; Stanhope v Keir (1824) 2 Sim & St 37; Simeon v 
Simeon (1831) 4 Sim 555; Smith v Adkins (1872) LR 14 Eq 402; Mackinley v Sison (1837) 8 Sim 
$61; Waterman v Smith (1840) y Sim 629; Bartholomew v Harris (1845) 15 Sim 78; Burdett v 
Spilsbury (1843) 10 Cl & Fin 340, HL; Warren v Postlethwaite (1845) 2 Coll 108; Re Wrey’s Trust 
(1850) 17 Sim 201. 


892. Successive appointments. A power is normally not necessarily exhausted 
by being exercised once’. It may in general be executed by different appoint- 
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ments made at various times; and a partial execution, even if the power is non- 
exclusive?, need not give a share to every object?. Thus a life interest may be 
appointed on one occasion and the fee simple on another*. Even where the 
power is to be executed by one instrument it may be executed by several 
assurances which, although insufficient if taken singly, operate together as one 
complete act; but, in order to enable the court to read the whole series as one 
instrument, this must have been the intention of the parties expressed on the 
perfection of the first assurance. 


1 See para. 982, post. 

2 As to non-exclusive powers, see para. 877, ante. 

3 Wilson v Piggott (1794) 2 Ves 351 at 354; Bristow v Warde (1794) 2 Ves 336; Lee’s Case (1571) 1 
And 67 (power of revocation); Co Litt 237a; Digges’ Case (1600) 1 Co Rep 173a (power to 
revoke uses); Snape v Turton (1637) Cro Car 472; Bovey v Smith (1692) 15 Lords Journals 275, 
HL (general power of appointment); Hervey v Hervey (1739) 1 Atk $61 (power to raise 
portions); Zouch d Woolston v Woolston (1761) 2 Burr 1136 (power to jointure); Doe d Milborne 
v Milborne (1788) 2 Term Rep 721. But see to the contrary Brown v Nisbett (1750) 1 Cox Eq 
Cas 13, as to which see Webster v Boddington (1848) 16 Sim 177; Re Simpson’s Settlement (1851) 4 
De G & Sm §21; Cuninghame v Anstruther (1872) LR 2 Sc & Div 223; Sumpton v Genner (1667) 
2 Keb 261. The powers conferred by the Settled Land Act 1882 upon a tenant for life or 
trustees, or the court, or the Land Commissioners, were expressly made exercisable from time 
to time: see s. $5 (1) (repealed), which was not re-enacted by the Settled Land Act 1925. 
However, the Interpretation Act 1978, ss. 12 (1), 22 (1), Sch. 2, para. 3, make a similar 
provision applicable to all powers conferred by Acts passed after 1889. 

4 Bovey v Smith (1692) 15 Lords Journals 275, HL. 

s Lord Braybrooke v A-G (1861) 9 HL Cas 150 at 167. 


893. Incidents of successive appointments. The costs of successive appoint- 
ments are borne rateably by the appointees!. If some of a number of 
appointments are expressed to carry interest from the death of the appointor, 
then in the absence of a contrary intention the remainder will be presumed to 
carry interest?. The donee of a power making a partial appointment may not, in 
respect of the unappointed part, alter the range of investments authorised by the 
instrument creating the power?. 


1 Re Chisholm, Goddard v Brodie [1902] 1 Ch 457; and see para. 898, post. 

2 Re Grant, Nevinson v United Kingdom Temperance and General Provident Institution (1915) 85 LJ 
CHRI 

3 Re William Falconer’s Trusts, Re Ann Falconer’s Trusts, Property and Estates Co Ltd v Frost [1908] 
Cin aldo; 


894. Appointment by way of mortgage. In an appointment by way of 
mortgage! the reservation of the right to redeem to persons other than those to 
whom the estate is limited in default of appointment in the deed creating the 
power is not of itself an appointment of the equity of redemption?. However, 
the appointment by way of mortgage may be intended to have a double 
operation so as not only to create a charge upon the property appointed, but also 
to alter the limitations upon which that property is held, in which case the 
appointment takes effect according to its terms’. The extent to which such an 
appointment operates depends entirely upon the intention to be drawn from the 
deed taken as a whole, but, if no indication of intention exists, there is a 
presumption that nothing more than a mortgage was meant*, and where the 
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transaction was a mortgage by a husband of his wife's property, such a 
presumption was aided by that fact?. 


1 As to the mode of effecting legal mortgages of frecholds and leascholds generally, see the Law 
of Property Act 1925, ss. 8s, 86, and MORTGAGE, vol. 32, paras. 483-485. a 
Ruscombe v Hare (1828) 2 Bl NS 192: Heather v O” Neil (1858) 2 De G € J 309; I hithread v 
Smith (1854) 3 De GM €: G 727; Co Litt 47a, 208a, n; Bates v Dandy (1741) 2 Atk 207; Pitt v 
Pitt (1823) Turn & R 180; iai v Wilson (1850) 3 De G & Sm 738: Re Byron’s Settlement, 
Williams v Mitchell [1891] 3 Ch 474 at 481. 

3 Jackson v Innes (1819) 1 Bh 104 at 114, HL: Heather v O'Neil (1858) 2 De G € J 399: Reeve v 
Hicks (1825) 2 Sim & St 403; Barnett v Wilson (1843) 2 Y & C Ch Cas 407; Eddleston v Collins 
(1853)3 De GM &G 1 at 15. 

4 Heather v O'Neil (1858) 2 De G 8 J 399; Whitbread v Smith (1854) 3 De GM & G 727; Plomley 
v Felton (1888) 14 App Cas 61, PC; Jackson v Innes (1819) 1 Bli 104, HL; Re Betton’s Trust 
Estates (1871) LR 12 Eq 553 at 5587. 

$ See Bates v Dandy (1741) 2 Atk 207; Whitbread v Smith (1854) 3 De GM & G 727; Martin v 
Mitchell (1820) 2 Jac & W 413 at 424; Clark v Burgh (1845) 2 Coll 221. But see to the contrary, 
Rowel v Walley (1661) 1 Rep Ch 218; Reeve v Hicks (1825) 2 Sim & St 403: Anson v Lee (1831) 
4 Sim 364; Plowden v Hyde AG 1852) 2 De GM € G 684; Jackson v Innes (1819) 1 Bh 104, HL; 
Jones v Davies (1878) 8 Ch D 205 at 210. Sce also HUSBAND AND WIFE, vol. 22, paras. 1012 Ct 
seq.; TRUSTS. 
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(¡EXERCISE LEE 


(i) In general 


895. Attestation. No appointment made by will in exercise of any power is 
valid unless it is executed in the manner in which a will is required to be 
executed!; and every will so executed is, so far as regards its execution and 
attestation, a valid execution of a power of appointment by will even if it was 
expressly required? that a will made in exercise of the power should be exccuted 
with some additional or other form of execution or solemnity’. In determining 
whether a power of appointment has been validly exercised, the same set of rules 
applies, whether the power be general, special or hybrid. The power is validly 
exercised if, but only if, the purported exercise (1) complies with the require- 
ments of the power, and (2) sufficiently indicates an intention to exercise the 
powert. The above provisions are subject to the statutory principle that a general 
devise of the real estate of a testator (a) must be construed to include any real 
estate which he may have power to appoint as he thinks proper; and (b) operates 
as an execution of such a power, unless a contrary intention appears in the will’. 
When a nuncupative will is valid, as with a soldier in actual military service, it 
will suffice to exercise a power of appointment, whether gencral or special, over 
personalty® and also, it seems, realty’, even if the testator is a minor®. 

If a power is described as exercisable “in writing”, and the donee exercises it 
by writing in the nature of a will, this is an “appointment made by will” and 
accordingly is only valid if it is executed in the manner in which a will is 
required to be executed’, and the power is not properly exercised unless the 
writing is duly executed as a will!°. 

An English power of appointment will be validly exercised by a person 
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domiciled abroad if that person has made a will which is recognised as an 
effective will in England!!. 


1 For the formalities required, sec WILLs. 
This refers to powers created after 1837 as well as to those created before 1838: Hubbard v Lees 
and Purden (1866) LR 1 Exch 255. 

3 Wills Act 1837, $. 10, applying to wills made after 1837: see s. 34. As to the application of s. 
to powers exercisable “in writing”, sce para. 867, ante, and the text and notes y, 10, infra. 

4 Re Lawrence's Will Trusts, Public Trustee v Lawrence [1972] Ch 418 at 430, [1971] 3 All ER 433 
at 442, per Megarry J. 

$ Sce the Wills Act 1837, s. 27, and para. 908, post. 

6 See ibid., ss. 11, 27, applying to wills made after 1837 (sce s. 34); Nixon v Prince (1918) 34 TLR 
4445 Re Earl of Chichester’s Will Trusts, Pelham v Countess of Chichester [1946] Ch 289, [1946] 1 
IE Rage, 

7 Wills (Soldiers and Sailors) Act 1918, s. 3 (applying to deaths after the Act); Re Earl of 
Chichester's Will Trusts, Pelham v Countess of Chichester [1946] Ch 289 at 298, [1946] 1 All ER 
Jaa ale TA 

8 Re Wernher, Wernher v Beit [1918] 2 Ch 82, CA. See the Wills (Soldiers and Sailors) Act 1918, 
s. 1, and the Family Law Reform Act 1969, s. 3 (1), which provides that a person can make a 
valid will at the age of eighteen. 

y See the text to note 1, supra. The provision stated in the text to notes 2, 3, supra, does not 
apply to this type of power: sec para. 867, ante. 

10 Re Daly’s Settlement (1858) 25 Beav 456; Re Barnett, Dawes v Ixer [1908] 1 Ch 402, not 

following Re Broad, Smith v Draeger [1901] 2 Ch 86. Cf. para. 867, ante. The Wills Act 1837, 

1, defines “will” as including an appointment by will or by writing in the nature of a will in 

exercise of a power. See also Re Edmonstone, Bevan v Edmonstone (1901) 49 WR 555, and WILLs. 

11 Re Fenston's Settlement, Max-Muller v Simonsen [1971] 3 All ER 1092, [1971] 1 WLR 1640. See 

also the Wills Act 1963, s. 1. A will is treated as properly executed, insofar as it exercises a 

power of appointment, if its execution conforms to the law governing the essential validity of 

the power (s. 2 (1) (d)), and it is not to be regarded as improperly executed by reason only that 

its execution was not in accordance with any formal requirements contained in the instrument 
creating the power (s. 2 (2)). See also CONFLICT OF LAWS, vol. 8, paras. 693—697. 
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896. Probate. A will appointing personal property is not effective until 
admitted to probate!; and the samce rule appears now to apply to an exercise of a 
general power of appointing real estate?. Any document recognised as a valid 
testamentary instrument by the court exercising probate jurisdiction is capable of 
operating as an execution of a power of appointment by will over personal 
estate?, and the probate of an English will made by a domiciled Englishman is 
sufficient evidence of the due execution of the power so far as formalities are 
concerned*. The will of a donee of a power domiciled abroad is treated as 
properly executed if its execution conformed to the internal law in force in the 
territory where it was executed or in the territory where, at the time of its 
execution or of the testator’s death, the testator was domiciled or had his 
habitual residence, or in a state of which at either of those times he was a 
national. Either probate will be granted or there will be a grant of adminis- 
tration with will annexed?®. 


1 Ross v Ewer (1744) 3 Atk 156 at 160: Re Vallance, ex parte Limehouse Board of Works (1883) 24 
Ch D 177. Scottish confirmations and Northern Irish grants of representation are recognised in 
England and Wales without the necessity of resealing: Administration of Estates Act 1971, $ 

2 See the Administration of Estates Act 1925, s. 2 (1), and EXECUTORS, vol. 17, para. 1103, note 3. 

3 Re Walker, MacColl v Bruce [1908] 1 Ch 560, following Re Price, Tomlin v Latter [1900] 1 Ch 
442; Re Simpson, Coutts € Co v Church Missionary Society [1916] 1 Ch s02; Re Wilkinson’s 
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Settlement, Butler v Wilkinson [1917] 1 Ch 620; Re Wernher, Wernher v Beit [1918] 2 Ch 82 at 
93, CA, per Bankes LJ; Re Fenston's Settlement, Max-Muller v Simonsen [1971] 3 All ER 1092, 
[1971] 1 WLR 1640. 

4 Ward v Ward (1848) 11 Beav 377. a 

5 Wills Act 1963, s. 1. 

6 See further CONFLICT OF LAWS, vol. 8, paras. 683-697. 


897. Joint testamentary power. A power given to two persons to appoint by 
will is well exercised by a joint will, which, upon being admitted to probate on 
the death of each of them, operates as from the death of the survivor’. 


1 Re Duddell, Roundway v Roundway [1932] 1 Ch 585. 


898. Costs. In the administration of estates the general rule is that the costs 
should come out of the residue!, but this does not apply to appointments. In the 
absence of a contrary direction in the will?, the costs of an action relatmg to an 
appointed fund are borne rateably by the appointed and the unappointed funds, 
and not wholly by the unappointed fund, and tax and the costs of administering 
the fund are treated in the same wayt. 


1 See EXECUTORS, vol. 17, paras. 1168—1175, 1492 et seq. 

2 Davies v Fowler (1873) LR 16 Eq 308; Re Grant, Nevinson v United Kingdom Temperance and 
General Provident Institution (1915) 85 LJ Ch 31 (estate duty (now capital transfer tax) payable 
out of residuary appointed fund). 

3 Warren v Postlethwaite (1845) 2 Coll 108 at 116; Trollope v Routledge (1847) 1 De G & Sm 662; 
Moore v Dixon (1880) 15 Ch D 566; Re Saunders, Saunders v Gore [1898] 1 Ch 17 at 23, CA; Re 
Chisholm, Goddard v Brodie [1902] 1 Ch 457. Cf. Re Grant, Nevinson v United Kingdom 
Temperance and General Provident Institution (1915) 85 LJ Ch 31 (costs of all parties out of 
residuary appointed fund). 

4 Re Lambert’s Estate, Stanton v Lambert (1888) 39 Ch D 626; Re Croft, Deane v Croft [1892] 1 Ch 
652; Re Bourne, Martin v Martin [1893] 1 Ch 188; Re Shaw, Tucket v Shaw [1895] 1 Ch 343; Re 
Countess of Orford, Cartwright v Duc del Balzo [1896] 1 Ch 257; Re Hill's Settlement Trusts, Hill 
v Equitable Reversionary Interest Society Ltd (1896) 75 LT 477. See, however, Re Wilson, 
Menteath v Campbell (1878) 26 WR 848; cf. Re Poole, Poole v Poole [1919] P 10 (administration 
with so much of the will as related to the appointed funds annexed: costs out of whole estate 
including appointed fund). As to the property out of which capital transfer tax is payable, see 
O'Grady v Wilmot [1916] 2 AC 231, HL, and GIFT AND ESTATE TAXATION, vol. 19, paras. 
879-882. 


899. Lapse. The statutory rule that a lapsed devise falls into residue! does not 
apply to an appointment under a special power, for it is not a “devise” for this 
purpose?. In the case of a general power, lapse may be excluded by an express 
appointment to the executors and administrators of the appointee in substitution 
for him, but the intention to exclude lapse must be clearly shown and the 
substitutional appointees definitely designated, for mere words of limitation do 
not suffice3. In the case of limited powers, lapse cannot be thus excluded unless 
the. substituted appointees are objects of the power’. 


1 See the Wills Act 1837, s. 25, and WILLS. 
2 Holyland v Lewin (1884) 26 Ch D 266, CA. 
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3 Browne v Hope (1872) LR 14 Eq 343; Stevens v King [1904] 2 Ch 30. See also Re Ladd, 
Henderson v Porter [1932} 2 Ch 219, where a will expressed to be made with the intent that it 
should take effect whether the testator survived or predeceased the appointee was held 
insufficient to prevent the lapse of the appointment. 

4 Maddison v Andrew (1747) 1 Ves Sen 57; Butcher v Butcher, Gooday v Butcher (1812) 1 Ves & B 
79. 


900. Lapse and residue. Where there is an appointment to two or more 
persons of an ascertained sum in definite fractions, no appointee can take more 
under that gift than the fraction expressed to be his. If fractions or fixed sums are 
appointed and then “the rest” or “the remainder of the ascertained sum is 
appointed to another, he cannot claim any share which may lapse in con- 
sequence of the death of a former appointee in the testator’s lifetime, or fail by 
reason of the appointee being a stranger to the power, if the true construction of 
the appointment is that all that was intended to be given is a sum arrived at by 
subtracting the previously named sums from the whole fund!. However, if the 
intention is to appoint the residue strictly as residue, or to appoint the entire 
fund charged with the sums specified in the previous appointments, the residuary 
clause is read as an appointment of the entire fund subject to the appointments 
previously made, and not merely of the balance of the fund after the sums 
previously appointed have been deducted from it?. 


1 Falkner v Butler (1765) Amb 514; Easum v Appleford (1840) 5 My € Cr 56; Re Harries’ Trust 
(1859) John 199; Harley v Moon (1861) 1 Drew & Sm 623; Lakin v Lakin (1865) 34 Beav 443; 
Baker v Farmer (1868) 3 Ch App 537 at $40; Swete v Tindal (1874) 31 LT 223; Champney v Davy 
(1879) 11 Ch D 949 at 958; Bagge v Bagge [1921] 1 IR 213. But see Ratcliffe v Hampson (1855) 1 
Jur NS 1104; Re Jeaffreson’s Trusts (1866) LR 2 Eq 276; Holyland v Lewin (1884) 26 Ch D 266, 
CA; Wilkinson v Schneider (1870) LR 9 Eq 423. 

2 Oke v Heath (1748) 1 Ves Sen 135; Carter v Taggart (1848) 16 Sim 423; Re Meredith’s Trusts 
(1876) 3 Ch D 757; Champney v Davy (1879) 11 Ch D 949; Re Hunt’s Trusts (1885) 31 Ch D 
308; Duguid v Fraser (1886) 31 Ch D 449; Re Crawshay, Crawshay v Crawshay (1890) 43 Ch D 
615; Burke Irwin’s Trusts, Barrett v Barrett [1918] 1 IR 350; Re Whitrod, Burrows v Base [1926] 
Ch 118. 


901. Lapse although issue left. An appointment by will in exercise of a special . 
power in favour of an object of the power is not preserved from lapse if the 
object predeceases the appointor and leaves issue living at the appointor’s death!. 


1 Holyland v Lewin (1884) 26 Ch D 266, CA, disapproving Freme v Clement (1881) 18 Ch D 499. 
See also Griffiths v Gale (1844) 12 Sim 327 at 354; Freeland v Pearson (1867) LR 3 Eq 658. As to 
the effect of the Wills Act 1837, s. 33, on general powers, see WILLS. 


902. Abatement. Where a fund is appointed by one and the same instrument 
in aliquot shares, the shares, in the event of a deficiency, abate proportionately; 
and, if specific sums in excess of the total are appointed, abatement is rateable’. 
Where, after the appointment of specific sums which are part of an ascertained? 
fund, “all the rest” or “all the remainder” of the fund is appointed to another, 
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the latter appointment is treated as a gift of the exact amount left after deducting 
from the fund the specific amounts already given; and in the event of any 
deficiency in the fund all the appointments abate rateably?. If the intention is 
clear, the amount of a charge for portions on an estate covenanted to be bought 
for a certain sum may abate if the full amount is not forthcoming for the 
purchase of the estate to be charged*. In these circumstances the question is 
whether the intention is to appoint specific sums and a residue strictly as residue, 
or to appoint the entire fund charged with the specific sums. 


Laurie v Clutton (1851) 15 Beav 6s. Sec further WILLS. 

Petre v Petre (1851) 14 Beav 197; Re Currie, Bjorkman v Lord Kimberley (1888) 36 WR 752. 

Page v Leapingwell (1812) 18 Ves 463; Easum v Appleford (1840) 5 My & Cr 56; Haynes v Haynes 
(1853) 3 De GM & G 590; Booth v Alington (1856) 6 De GM € G 613; Elwes v Causton (1862) 
30 Beav 554; Walpole v Apthorp (1867) LR 4 Eq 37; Re Saunders, Saunders v Gore [1898] 1 Ch 
17, CA; Re Cruddas, Cruddas v Smith [1900] 1 Ch 730, CA; Butler v Blackall [1907] 1 IR 405. 

4 Chambers v Chambers (1730) Mos 333; Miller v Huddlestone (1868) LR 6 Eq 6s. 


D Woe 


903. Abatement of successive appointments. If the appointment is not made 
so as to operate on a fund of unvarying amount, or if the appointor does not 
assume that a given sum or an estate of a given value will be available, the 
residuary appointment must bear the loss!. If there are successive independent 
appointments by separate instruments which in the aggregate more than exhaust 
the fund, the latest appointment must bear the loss?. However, if the appoint- 
ments are all made by one instrument which at once takes effect as to all the 
objects, and the whole fund is given to several objects, one of whom is 
necessarily named last, the last-named must not be made to bear the loss merely 
because he is mentioned last?; to effect this result the intention must clearly 
appear, and the burden of proof lies on the person seeking to establish priority?. 
Where an appointment is made to take effect out of a trust fund generally and 
afterwards an appointment is made of a specific portion of the trust fund, the 
portion of the fund not specifically appointed must be first applied in satisfaction 
of the first appointment; the specifically appointed portion is only to be resorted 
to in the event of a deficiency?. 


1 Petre v Petre (1851) 14 Beav 197; De Lisle v Hodges (1874) LR 17 Eq 440. 

2 Trollope v Routledge (1847) 1 De G & Sm 662; Stokes v Bridgman (1878) 47 LJ Ch 759; Wilson v 
Kenrick (1885) 31 Ch D 658; Gilbert v Whitfield (1882) 52 LJ Ch 210. 

3 Bulteel v Plummer (1870) 6 Ch App 160 at 162. See also para. 937, post. 

4 Miller v Huddlestone (1851) 3 Mac & G 513. 

s Morgan v Gronow (1873) LR 16 Eq 1. 


904. Abatement and lapse. Where a fund is appointed in sums of which the 
aggregate exceeds the total sum subject to the power, the lapse of any 
appointment augments the amount available for the rest!. 


1 Re Lyne’s Estate, Sands v Lyne (1869) LR Eq 482; Eales v Drake (1875) 1 Ch D 217; Barry v 
Barry (1876) 10 IR Eq 397. 
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905. Ademption. An appointment under a power may be adeemed! in the 
same manner asa specific devise or bequest?. Although it is provided by statute 
that no conveyance or other act made or done subsequently to the execution of a 
will, except the revocation of the will, can prevent the operation of the will with 
respect to any property which the testator has power to dispose of by will at the 
time of his death’, this provision does not apply to cases where the thing meant 
to be given is gone+. Hence a testamentary appointment is adeemed by a 
subsequent defective execution of the power if the defect is such as equity can 
aid>, but not by an absolutely invalid appointment?. 


As to ademption generally, see EQuITY, vol. 16, paras. 1376, 1407 et seq.; WILLS. 

As to revocation, see paras. 941 et seq., post. 

Wills Act 1837, s. 23. 

Moor v Raisbeck (1841) 12 Sim 123; Blake v Blake (1880) 15 Ch D 481; see WILLS. 

Cotter v Layer (1731) 2 P Wms 623. As to aid for defective appointments, see para. 9$7, post. 
Eilbeck v Wood (1826) 1 Russ 564; Ford v De Pontes (1861) 30 Beav 572; Duguid v Fraser (1886) 
31 Ch D 449. See also Re Walker, MacColl v Bruce [1908] 1 Ch s60. 


Aan È wne 


906. Change in property. Where after the execution of a will exercising a 
power there is a change in the character of the property subject to the power, 
the answer to the question whether the subsequent dealing has effected an 
ademption depends upon whether, upon the true construction of his will, the 
testator has appointed the property subject to the power, in whatever way 
invested, or whether he has appointed a specific property and nothing else. The 
test to be applied is whether his expressed intention is to execute his power, 
whatever may be the property subject to it at his death, or to give a particular 
estate his title to dispose of which happens to arise from power and not from 
property!. In this respect there is no distinction between general and special 
powers?. 


1 Gale v Gale (1856) 21 Beav 349 (see Sugden on Powers (8th Edn) 308); Collinson v Collinson 
(1857) 24 Beav 269; Cooper v Martin (1867) 3 Ch App 47; Re Johnstone’s Settlement (1880) 14 Ch 
D 162; Blake v Blake (1880) 15 Ch D 481; Willett v Finlay (1892) 29 LR Ir 156; on appeal 29 LR 
Ir 497 (Ir. CA); Re Dowsett, Dowsett v Meakin [1901] 1 Ch 398; Re Moses, Beddington v 
Beddington [1902] 1 Ch 100, CA; aftd. sub nom. Beddington v Baumann [1903] AC 13, HL; Re 
Tottenham, Tottenham v Tottenham [1949] IR 35. Cf. Re Brazier Creagh’s Trusts, Holmes v 
Langley [1913] 1 IR 232 at 236, where the text to this note was cited with approval by 
O’Connor MR; but see Walker v Armstrong (1856) 21 Beav 284. 

2 Thompson v Simpson (1881) so LJ Ch 461; Re Dowsett, Dowsett v Meakin [1901] 1 Ch 398; 
Beddington v Baumann [1903] AC 13, HL. 


907. Accession of legal to beneficial interest. The mere accession of the legal 
to the beneficial interest does not operate as an ademption!. Where a specific 
fund held by trustees for the appointor is appointed, and is received by the 
appointor who changes the investment, the appointment is adeemed; but this 1s 
by reason of the change of investment, not of the transfer by the trustees to the 
appointor?. 
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1 Dingwell v Askew (1788) 1 Cox Eq Cas 427; Lawrence v Wallis (1788) 2 Bro CC 319; Clough v 
Clough (1834) 3 My & K 296; Lee v Lee (1858) 6 WR 846. 
2 Lee v Lee (1858) 6 WR 846; Jones v Southall (No. 2) (1862) 32 Beay 31. 


(ii) General Powers 


908. Statutory provision. A general devise of the testator’s real estate or of his 
real estate in any place or in the occupation of any person mentioned in his will, 
or otherwise described in a general manner, and a bequest of his personal estate, 
or any bequest of personal property described in a general manner!, operates, 
unless a contrary intention appears by the will?, as an execution of any general 
power? of appointment? capable of being exercised by will5, even though such 
power is contingent®. But realty subject to a general power will not pass under a 
general bequest; nor will personalty subject to a general power pass under a 
general devise’. 

A gift which according to the law of the testator’s domicile amounts to a 
general bequest of personal property operates as an execution of a general power 
of appointment by will, unless a contrary intention appears®. 


1 Re Wilkinson’s Settlement Trusts (1869) LR 8 Eq 487; affd. 4 Ch App 587. See also Re Greaves’ 
Settlement Trusts (1883) 23 Ch D 313 at 318; Re Doherty-Waterhouse, Musgrave v De Chair 
[1918] 2 Ch 269. 

2 See para. 912, post. Cf. Re Rooke, Rooke v Rooke [1953] Ch 716, [1953] 2 All ER 110, where 
there was a contrary intention within the Law of Property Act 1925, s. 25. 

3 Re Williams, Foulkes v Williams (1889) 42 Ch D 93, CA. The Wills Act 1837, s. 27, does not 
apply to a special power: see para. 916, note 3, post. As to the distinction between general and 
special powers, see para. 806, ante. 

4 Wills Act 1837, s. 27; Lake v Currie (1852) 2 De GM & G 536 at 547, per Lord St. Leonards 

LC; Re Wilkinson (1869) 4 Ch App 587 at $90, per Selwyn LJ; Re Wernher, Wernher v Beit 

[1918] 2 Ch 82, CA (general testamentary power of appointment exercised by soldier who is a 

minor); Re Doherty- Waterhouse, Musgrave v De Chair [1918] 2 Ch 269 at 272, per Sargant J. See 

also EXECUTORS, vol. 17, para. 1290. The Wills Act 1837, s. 27, applies to wills of married 

women: see HUSBAND AND WIFE, vol. 22, para. 1019, note s. 

Lefevre v Freeland (1857) 24 Beav 403; Re Powell’s Trusts (1869) 39 LJ Ch 188. Cf. Re Barnett, 

Dawes v Ixer [1908] 1 Ch 402, where an appointment by document was intended to be a will, 

but was held not to be. 

Thomas v Jones (1862) 2 John & H 475 (power given to survivor of testator and another). 

Consider Re Magan [1922] 2 IR 208n. 

Clifford v Clifford (1852) 9 Hare 675; Chandler v Pocock (1880) 15 Ch D 491; affd. (1881) 16 Ch 

D 648; Re Tribe, Tribe v Dean and Chapter of Truro Cathedral (1915) 85 LJ Ch 79. See also Re 

Salvin, Marshall v Wolseley [1906] 2 Ch 459 at 464. As to the effect of the conversion of 

property, see EQUITY, vol. 16, para. 1376. 

8 Re Simpson; Coutts & Co v Church Missionary Society [1916] 1 Ch 502 at 510; Re Wilkinson’s 
Settlement, Butler v Wilkinson [1917] 1 Ch 620 at 627; Re Fenston’s Settlement, Max-Muller v 
Simonsen [1971] 3 All ER 1092, [1971] 1 WLR 1640. 
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909. Construction of general gifts. General pecuniary legacies are bequests of 
personal property described in a general manner, and, subject to any contrary 
direction, may be paid out of money over which the testator had a general 
power of appointment to the extent to which his own property is insufficient! 
A gift of “stocks, shares and securities” or of “all stocks, shares and securities 
which I possess or to which I am entitled”? is within the statutory provisions?, 
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and so is a gift of “all my shares” in a certain undertaking?*. A gift of “my real 
estate” or “my personal estate” is not the less general because the testator uses 
the word “my””. So, too, the appointment of a residuary legatee, without any 
- words of gift, is equivalent to a general residuary bequest and consequently has 
the same operation as such a bequest® under those provisions. Again, the 
appointment of an executor, coupled with the gift of pecuniary legacies, operates 
as an appointment of a fund which is the subject of a general power of 
appointment to the extent of the amount required for the payment of the 
legacies’, and also of the debts which must be discharged before the legacies can 
be paid$, and a direction for the payment of the debts, without more, is also 
sufficient?. However, it has not yet been decided that an appointment of an 
executor, without more, would make the fund assets for all purposes!°. 


1 Hawthorn v Shedden (1856) 3 Sm € G 293; Hurlstone v Ashton (1865) 11 Jur NS 725; Wilday v 
Barnett (1868) LR 6 Eq 193; Re Wilkinson's Settlement Trusts (1869) LR 8 Eq 487; aftd. 4 Ch 
App 587; Re Davies’ Trusts (1871) LR 13 Eq 163 at 166; Re Seabrook, Gray v Baddeley [1911] 1 
Ch 151. See also para. 875, ante, and para. 914, post. 

2 Frankcombe v Hayward (1845) 9 Jur 344; Turner v Turner (1852) 21 LJ Ch 843; Re Jacob, 
Mortimer v Mortimer [1907] 1 Ch 445. 

3 Le. the Wills Act 1837, s. 27, as to which see para. 908, ante. 

4 Re Doherty- Waterhouse, Musgrave v De Chair [1918] 2 Ch 269. 

s Chandler v Pocock (1880) 15 Ch D 491; affd. (1881) 16 Ch D 648; Freme v Clement (1881) 18 Ch 
D 499 (but see Holyland v Lewin (1884) 26 Ch D 266, CA); Frankcombe v Hayward (1845) 9 Jur 
344. 

6 Re Spooner’s Trust (1851) 2 Sim NS 129; Hawthorn v Shedden (1856) 3 Sm & G 293 at 304. The 
appomtment of a “residuary legatee” may even be tantamount to a residuary devise, if aided 
by the context: see Singleton v Tomlinson (1878) 3 App Cas 404 at 418, HL, per Lord Cairns 
LC. Cf. Re Featherstonehaugh-Whitney [1924] 1 IR 153 at 160; and see WILLS. 

7 Hawthorn v Shedden (1856) 3 Sm € G 293; Re Davies” Trusts (1871) LR 13 Eq 163 at 166, per 
Wickens V-C; Re Seabrook, Gray v Baddeley [1911] 1 Ch 151; see also Re Guedalla, Lee v 
Guedalla’s Trustee [1905] 2 Ch 331; para. 875, ante, and para. 914, post. 

8 Re Seabrook, Gray v Baddeley [1911] 1 Ch 151. 

9 Laing v Cowan (1857) 24 Beav 112; Re Davies” Trusts (1871) LR 13 Eq 163. 

10 “And so to hold would appear to give a very unnatural construction to the section”: Re 
Davies” Trusts (1871) LR 13 Eq 163 at 166, per Wickens V-C. See also Re Thurston, Thurston v 
Evans (1886) 32 Ch D 508 at 511, per Chitty J. Cf. Hawthorn v Shedden (1856) 3 Sm & G 293 at 
304, 305, per Stuart V-C; Re Pinede’s Settlement (1879) 12 Ch D 667 at 674, per Jessel MR. See 
further para. 915, post. 


g10. General bequest of sums charged on land. A general bequest operates 
as an appointment under a power to appoint a sum charged on land, even if the 
will also contains an appointment, under another power, of the land upon which 
the money is secured!. The statutory provisions? presuppose the existence of 
some property which is subject to a general power of appointment, and which, 
although not the testator's, is in his uncontrolled disposition; they do not extend 
to the creation of property at the expense of another, or to the imposition of an 
otherwise non-existent charge upon the property of another, or to the 
conversion pro tanto of the real estate of another into a money charge, which if 
and when charged will be personal estate which the testator will have power to 
appoint as he may think fit, but which has no existence unless and until the 
testator creates it?. 

On the other hand, where the creation of the charge is effected by the same 
instrument which confers power to appoint the amount charged, the charge is 
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already in existence when the power comes to be exercised, and a gencral 
bequest within the provisions is an effectual appomtment?. 


1 Clifford v Clifford (1852) 9 Hare 675. Cf. Farmer v Bradford (1827) 3 Russ 354. Sec also Maddison 

v Andrew (1747) 1 Ves Sen $7 at 60. 

Le. the Wills Act 1837, s. 27, as to which see para. gos, ante. 

Re Wallinger's Estate [1898] 1 IR 139 at 148, (Ir. CA), per Fitzgibbon LJ (“It is not enough to 

show an intention to appoint, an intention to charge ought also to be shown”); Re Salvin, 

Marshall v Wolseley [1906] 2 Ch 459 at 464, per Buckley LJ (‘I am unable to find [im the 

section] any words which provide that, where there is a power to charge upon real estate a 

sum which when charged will be personal estate, general words of gift are to be construcd as 

effecting, first, the creation of the personal estate by charging it on the real estate, and, 

secondly, the bequest of the personal estate thus created”). Cf. Pomfret v Perring (1854) 5 De 

GM & G 775. 

4 Re Jones, Greene v Gordon (1886) 34 Ch D 65. The same result follows where the power is an 
overriding one to appoint mixed realty and personalty: Re Wilkinson, Thomas v Wilkinson 
[1910] 2 Ch 216. 


a ly 


911. Exceptions to statutory provision. The statutory provisions! do not 
apply in the case of general powers exercised by wills made before 1st January 
1838 and not republished after that date?, or exercised by wills not containing 
any general devise or bequest, or, possibly, where the terms of the power require 
that express reference be made to it. In these cases an affirmative intention on 
the part of the appointor is required, although slight indications suffice. Thus a 
general testamentary power which has to be exercised by a will which 
“expressly purports to exercise such power” is validly exercised by a residuary 
bequest of personal estate over which the testator has “any disposing power”, 
Again, a general devise or bequest does not operate as an exercise of a power 
vested in a testator to revoke existing trusts and appoint on other trusts, except, 
it seems, where the gift would otherwise be inoperative?. 


1 Le. the Wills Act 1837, s. 27, as to which see para. 908, ante. 

2 SCSI sa 

3 Re Knight, Re Wynn, Midland Bank Executor and Trustee Co Ltd v Parker [1957] Ch 441 at 454, 
[1957] 2 All ER 252 at 260, CA; Phillips v Cayley (1889) 43 Ch D 222, CA; Re Waterhouse, 
Waterhouse v Ryley (1907) 77 LJ Ch 30 at 31, CA; Re Priestley’s Will Trusts, Hambros Bank 
Executors and Trustee Co Ltd v Rabagliati [1971] Ch 858, [1971] 2 All ER 817, CA, where a 
general power of appointment conferred on the donee, exercisable by will “expressly referring 
to this power as though it were a special power”, was held not to be effectually exercised by a 
residuary gift in the donee's will of “any property over which I may have a general power of 
appointment”. 

4 Re Waterhouse, Waterhouse v Ryley (1907) 77 LJ Ch 30, CA; Re Rolt, Rolt v Burdett [1908] WN 
76, Re Lane, Belli v Lane [1908] 2 Ch 581. Cf. Campbell’s Trustees v Adamson 1935 SC 894, 
which was a decision on the meaning of “expressly bequeathed” in the Entail Amendment 
(Scotland) Act 1875, s. 11, and the Entail Amendment (Scotland) Act 1878, ss. 3, 4. The power 
of a tenant in tail in possession to dispose of property by will must be exercised by specific 
reference cither to the property or to the instrument under which it was acquired or to entailed 
property generally: Law of Property Act 1925, s. 176. 

5 The same principle formerly applied in relation to uses. 

6 See para. 942, post. 


912. Contrary intention. In order to amount to a contrary intention which 
will oust the statutory provisions!, there must be something in the will 
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inconsistent with the view that the general devise or bequest was meant as an 
execution of the power?. Thus, the gift of part of an estate, or of a rentcharge 
out of it, may fairly be considered as inconsistent with a gift of the whole of it?; 
and, where a general bequest was confined to residue “not otherwise effectually 
disposed of”, this was held a sufficient contrary intention in respect of property 
effectually disposed of apart from the will. 

However, merely excepting the subject matter of the power from an earlier 
appoimtment in the will does not evince a sufficient contrary intention?. Nor 
does the specific exercise of a general testamentary power and the subsequent 
revocation of this exercise by codicil®, or the specific exercise of a power in 
events which do not in fact occur, or the omission to mention a power which 
does arise’, or the express exercise of only one of two general powers, in respect 
of the other®. Again, it does not suffice if a residuary devise or bequest is 
confined to property “which I possess or to which I am entitled”. Nor if it 
extends to “all property over which at my death I may have an absolute power 
of appointment” will these words prevent the statutory provisions from 
applying to an antecedent bequest!®. These principles apply even if the power 
was created by the testator himself, for there is no rule!! that in such a case there 
must be an intention by the testator to defeat his own provisions in default of 
appointment!?. 


= 


I.e. the Wills Act 1837, s. 27, as to which see para. 908, ante. 
Lake v Currie (1852) 2 De GM & G $36; Hutchins v Osborne (1858) 4 K & J 252; affd. 3 De G& 
J 142; Thomas v Jones (1862) 2 John € H 475; Scriven v Sandom (1862) 2 John & H 743 at 744; 

Re Priestley’s Will Trusts, Hambros Bank Executors and Trustee Co Ltd v Rabagliati [1971] Ch 

858, [1971] 2 All ER 817, CA, and see para. 911, note 3, ante. 

3 Scriven v Sandom (1862) 2 John & H 743 at 745. But cf. Re Stokes, Public Trustee v Brooks [1922 
2 Ch 406, where it was held that there was no inconsistency merely because of the duplication 
of a life interest under an exercise of a special power and a general bequest where the interests 
were intended to meet different contingencies and the property appointed was not necessarily 
the same. See also Re Box’s Settlement, Box v Plaut [1945] 1 All ER 547. 

4 Moss v Harter (1854) 2 Sm & G 458. 

s Barnard v Minshull (1859) John 276. Sec also Atherton v Langford (1857) 25 Beav 5. 

6 Re Jarrett, Re Wrenegroor, Bird v Green [1919] 1 Ch 366. 

7 Re Spooner’s Trusts (1851) 2 Sim NS 129; Bush v Cowan (1863) 32 Beav 228; Re Elen, Thomas v 
McKechnie (1893) 68 LT 816; Re Andrews, Public Trustee v Vincent [1922] WN 34. Sce also 
Hickson v Wolfe (1858) y I Ch R 144; Freme v Clement (1881) 18 Ch 499 at 512, per Jessel MR. 

8 Re Thirlwell, Evans v Thirlwell [1958] Ch 146 at 151, [1957] 3 All ER 465 at 468, where it was 
held that the burden of proving a contrary intention is on those claiming that the power was 
not exercised. 

9 Re Jacob, Mortimer v Mortimer [1907] 1 Ch 445. 

10 Re Doherty-Waterhouse, Musgrave v De Chair [1918] 2 Ch 269. See also Re Waite’s Settlement 
Trusts, Westminister Bank Ltd v Brouard [1958] Ch 100, [1957] t All ER 629. 

11 See Sugden on Powers (Sth Edn) 305, 306. 

12 Re Clark’s Estate, Maddick v Marks (1880) 14 Ch D 422; Boyes v Cook (1880) 14 Ch D 53, CA; 

Airey v Bower (1887) 12 App Cas 263, HL. See also dicta in Re Wallinger's Estate [1898] 1 IR 

ag (be, E 
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913. Will before creation of power. A general devise or bequest will exercise 
a general power to appoint by will even if the will was made before the power 
was created!, and even if the language of the power points to a future 
execution?. However, a power created by will lapses unless the donee survives 
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the testator, even if in his will the donee refers to the power and purports to 
exeneiseut?. 


1 Meredyth v Meredyth (1871) s IR Eq 565; Boyes v Cook (1880) 14 Ch D $3, CA (disapproving 
Re Ruding’s Settlement (1872) LR 14 Eq 266). See also Carte v Carte (1744) 3 Atk 174; Stillman v 
Weedon (1848) 16 Sim 26; Lake v Currie (1852) 2 De GM € G 536; Cofield v Pollard (1857) 3 Jur 
NS 1203: Patch v Shore (1862) 2 Drew & Sm 589; Thomas v Jones (1862) 2 John & H 475 
(contingent power existing at date of will); Hodsdon v Dancer (1868) 16 WR 1101; Re Hernando, 
Hernando v Sawtell (1884) 27 Ch D 284; Re Old's Trusts, Pengelley v Herbert (1886) s4 LT 677; 
Airey v Bower (1887) 12 App Cas 263, HL; Re Marsh, Mason v Thorne (1888) 38 Ch D 630. As 
to exercising a special power by anticipation, see Re Hayes, Turnbull v Hayes [1900] 2 Ch 332; 
affd. [1901] 2 Ch 529, CA. 

2 Airey v Bower (1887) 12 App Cas 263, HL. Cf. Pettinger v Ambler, Bunn v Pettinger (1866) LR 1 
Eq $10 (two wills; one before power, one after); and Thompson v Simpson (1881) so LJ Ch 461. 

3 See para. 923, post. 


914. Appointed fund as assets. An appointee under a power derives title from 
the instrument creating the power and not from the appointment!. Nevertheless, 
property appointed by will or under a general power, whether exercisable by 
deed or will, or by will alone, passes to the appointor’s legal personal 
representatives, whether it is personal? or real?. This includes entailed interests? 
but not foreign property?. Property thus passing to the personal representatives 
is not only primarily lable for the payment of charges on it®, but also becomes 
part of the assets applicable to the payment of the appointor’s debts after all his 
own property has been exhausted’. Property passing to the personal repre- 
sentatives of an appointor domiciled abroad? under the statutory provisions? is 
subject to the general law of succession of the donor’s country of domicile!®. 

If the appointor dies an undischarged bankrupt, the appointed fund is payable 
to his executors for the benefit of creditors subsequent to the bankruptcy, and is 
not divisible among the creditors in the bankruptcy as part of his property?!, 
Further, if the appointor induces the trustees to pay the fund to him during his 
lifetime, his creditors may not recover it from the trustees after his death!2. 


1 Beyfus v Lawley [1903] AC 411 at 413, HL, per Lord Lindley; Re Earl of Devon’s Settled Estates, 
White v Earl of Devon, Re Steer, Steer v Dobell [1896] 2 Ch 562 at 567. But see Re Marquis of 
Bath’s Settlement, Thynne v Stewart (1914) 111 LT 153 (property appointed by will under a 
special power may “pass” under the will). For the bearing of this rule on the duration of a 
settlement of land, see Re Gordon and Adam’s Contract, Re Pritchard’s Settled Estate [1914] 1 Ch 
110, CA. As to the termination of the settlement, see SETTLEMENTS. For the bearing of this rule 
on perpetuitics, sec PERPETUITIES. 

Re Philbrick's Settlement (1865) 11 Jur NS 558; Hayes v Oatley (1872) LR 14 Eq 1; Re Hoskin's 
Trusts (1877) § Ch D 229; on appeal 6 Ch D 281, CA; Re Peacock’s Settlement, Kelcey v Harrison 
[1902] 1 Ch 552, where a testamentary power was exercised by a married woman who died 
before the Married Women’s Property Act 1882 came into operation. As the appointed 
property does not pass to the executors “as such” (see para. 868, ante), liability to capital 
transfer tax is a charge upon it: see GIFT AND ESTATE TAXATION, vol. 19, paras. 879, 880. 

3 See the Land Transfer Act 1897, s. 1 (as to deaths before 1926); the Administration of Estates 
Act 1925, s. 1 (as to deaths after 1925): and EXECUTORS, vol. 17, paras. 1114, 1115. The former 
distinction between legal and equitable assets (see EQUITY, vol. 16, para. 1257) no longer exists: 
Seems. 98, Oe 

See the Law of Property Act 1925, s. 176, and EXECUTORS, vol. 17, paras. 1114, 1115, £129. 

Re Bald, Bald v Bald (1897) 66 LJ Ch 524. 

See the Administration of Estates Act 1925, s. 35, and EXECUTORS, vol. 17, para. 1166, note 3, 
and paras. 1175-1177. l 
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7 O'Grady v Wilmot [1916] 2 AC 231, HL; Beyfus v Lawley [1903] AC 411, HL. See also Lassells 
v Lord Cornwallis (1704).2 Vern 465; Shirley v Lord Ferrers (1733) 7 Ves 5030; Holmes v Coghill 
(1806) 12-Ves 206; Williams v Lomas (1852) 16 Beav 1; Fleming v Buchanan (1853) 3 De GM & 
G 976; Re Hodgson, Darley v Hodgson [1899] 1 Ch 666 at 670; and sce EXECUTORS, vol. 17, 
PAS, TUM, WING, NPS. 

8 See Re Fenston’s Settlement, Max-Muller v Simonsen [1971] 3 All ER 1092, [1971] 1 WLR 1640. 

9 Le. the Wills Act 1837, s. 27, as to which see para. 908, ante. 

10 Re Pryce, Lawford v Pryce [1911] 2 Ch 286, CA; Re Khan’s Settlement, Coutts & Co v Senior 
Dowager Begum of Bhopal [1966] Ch 567, [1966] 1 All ER 160; Re Fenston’s Settlement, Max- 
Muller v Simonsen [1971] 3 All ER 1092, [1971] 1 WLR 1640. Cf. Re Waite’s Settlement Trusts, 
Westminster Bank Ltd v Brouard [1958] Ch 100, [1957] 1 All ER 629. 

11 Re Guedalla, Lee v Guedalla’s Trustee [1905] 2 Ch 331; Re Benzon, Bower v Chetwynd [1914] 2 
Ch 68, CA. See also Lord Townshend v Windham (1750) 2 Ves Sen 1 at 10; Jenney v Andrews 
(1822) 6 Madd 264; Sugden on Powers (8th Edn) 652. 

12 Re Newnham's Estate, Amoore v Elmslie [1881] WN 69, cited in Re Lawley, Zaiser v Lawley 
[1902] 2 Ch 799 at 806, CA, per Stirling LJ; affd. sub nom. Beyfus v Lawley [1903] AC 411, 
HL. 


915. Ineffectual appointment. Where an appointment under a general testa- 
mentary power is ineffectual, the property concerned, whether real or personal}, 
devolves either as part of the testator’s estate or as property left over in default of 
appointment, according to the testator’s intention?. It is not always easy to 
ascertain what his intention is. Thus, a testator shows an intention to make the 
property his own for all purposes by giving it to his executors or trustees?, or by 
dealing with the settled property and his other property as one mass, without 
making the appointment either to executors or trustees or to any individual 
object*. This rule applies to an appointment to trustees where no trusts are 
declared, or where the trusts declared do not exhaust the fund>. However, this 
intention is not shown where the donee of a general power makes a will dealing 
only with the settled property®, or expressly distinguishes between his own and 
the settled property’, or appoints to a person who predeceases him®. An express 
direction to pay debts, coupled with the appointment of an executor, takes the 
fund from persons entitled in default of appointment only so far as it is required 
to pay debts?. 


Re Van Hagan, Sperling v Rochfort (1880) 16 Ch D 18, CA. See also Willoughby Osborne v 

Holyoake (1882) 22 Ch D 238; Coxen v Rowland [1894] 1 Ch 406. 

2 Re De Lusi’s Trusts (1879) 3 LR Ir 232, where it was said that the question “is one of intention, 
namely, whether the donee of the power meant by the exercise of it to take the property dealt 
with out of the instrument creating the power for all purposes, or only for the limited purpose 
of giving effect to the particular disposition expressed”; Re Pinéde’s Settlement (1879) 12 Ch D 
667; Re Elen, Thomas v McKechnie [1893] WN 90; Re Boyd, Kelly v Boyd [1897] 2 Ch 232; Re 
Hodgson, Darley v Hodgson [1899] 1 Ch 666. 

3 Chamberlain v Hutchinson (1856) 22 Beav 444; Lefevre v Freeland (1857) 24 Beav 403; Brickenden 
v Williams (1869) LR 7 Eq 310; Wilkinson v Schneider (1870) LR 9 Eq 423; Re Van Hagan, 
Sperling v Rochfort (1880) 16 Ch D 18, CA. See also Re Scott, Scott v Hanbury [1891] 1 Ch 298 
(general power exercised by marriage settlement); Re Keown's Estate (1867) 1 IR Eq 372; Blight 
v Hartnoll (1883) 23 Ch D 218, CA; Scriven v Sandom (1862) 2 John € H 743. See also para. 
875, ante. 

4 Re Pinede's Settlement (1879) 12 Ch D 667; Re Ickeringill’s Estate, Hinsley v Ickeringill (1881) 17 

Ch D 151; Willoughby Osborne v Holyoake (1882) 22 Ch D 238; Re Horton, Horton v Perks, 

Horton v Clark (1884) 51 LT 420; Coxen v Rowland [1894] 1 Ch 406; Re Marten, Shaw v Marten 

[1902] 1 Ch 314, CA; Re Vander Byl, Fladgate v Gore [1931] 1 Ch 216. 

Goodere v Lloyd (1830) 3 Sim 538; Lefevre v Freeland (1857) 24 Beav 403. 

Re Thurston, Thurston v Evans (1886) 32 Ch D 508; Bristow v Skirrow (1870) LR 10 Eq 1. 
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7 Re De Lusi’s Trusts (1879) 3 LR Ir 232; Re Boyd, Kelly v Boyd [1897] 2 Ch 232; following Re 
Davies’ Trusts (1871) LR 13 Eq 163. See also Re Marten, Shaw v Marten Rosa |i Cli sien: 
Re Creed, Thomas v Hudson [1905] WN 94; Re Doherty-Waterhouse, Musgrave v De Chair 
[1918] 2 Ch 269. ; 

8 Re Davies’ Trusts (1871) LR 13 Eq 163; Re De Lusi’s Trusts (1879) 3 LR Ir 232; Re Russell 
Skinner, Marriott v Ensor [1924] WN 6s. 

o Laing v Cowan (1857) 24 Beav 112. 


(iii) Special and Hybrid Powers 


916. General characteristics. In determining whether or not a special or 
hybrid power of appointment has been validly exercised by will the questions 
for the court to decide are (1) whether there was sufficient intention to exercise 
the power; and (2) whether the purported exercise complied with the require- 
ments of the power!. The burden of proof is upon the party who asserts that the 
power has been exercised?. A mere general devise or bequest does not operate as 
an execution of a special power’. Thus a special power over realty is not 
exercised by a general devise to persons of whom.some are objects*, or even to 
the sole object of the power?, notwithstanding that the testator owns no realty. 


1 Re Lawrence’s Will Trusts, Public Trustee v Lawrence [1972] Ch 418 at 430, [1971] 3 All ER 433 

at 442, per Megarry J; and see para. 922, post. As to the exercise of a power of appointment 

where settlements of different funds operate as separate settlements, see Re Campbell’s Trusts, 

Public Trustee v Campbell [1922] 1 Ch ss1. The non-exercise of a power in favour of a class 

may result in a gift to the class as tenants in common, sce para. 809, ante. 

Re Mills, Mills v Mills (1886) 34 Ch D 186. Sce also Re Ackerley, Chapman v Andrew [1913] 1 

Ch sto at 514, and para. 883, ante. 

3 The Wills Act 1837, s. 27 (see para. 908, ante), does not apply to special powers: Re Hayes, 
Turnbull v Hayes [1901] 2 Ch 529, CA; Pidgely v Pidgely (1844) 1 Coll 255; Elliott v Elliott 
(1846) 15 Sim 321; Cloves v Awdry (1850) 12 Beav 604; Hawthorn v Shedden (1856) 3 Sm € G 
293; Cronon v Roche (1858) 8 I Ch R 103; Russell v Russell (1861) 12 1 Ch R 377; Re Caplin’s 
Will (1865) 2 Drew € Sm $27; Humphery v Humphery (1877) 36 LT 091; Cadell v Wilcocks 
[1898] P 21. 

4 Re Mills, Mills v Mills (1886) 34 Ch D 186. As to the use of the word “object”, see para. 809, 
note 1, ante. 


s Harvey v Harvey (1875) 32 LT 141; Re Williams, Foulkes v Williams (1889) 43 Ch D 93, CA. 
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917. Essentials of exercise. To determine whether a special or a hybrid power 
has been exercised, the court will look at the whole of the will to see whether 
there is either (1) a reference to the power!, or (2) a reference to the property 
subject to the power?, or (3) an intention otherwise expressed in the will to 
exercise the power?. 


1 See para. 918, post. 

2 See para. 919, post. 

3 See para. 922, post. See also Andrews v Emmot (1788) 2 Bro CC 297; Hales v Margerum (1796) 3 
Ves 299 at 301; Langham v Nenny (1797) 3 Ves 467; Brodrick v Brown (1855) 1 K & J 328 at 332, 
per Wood V-C: Re Ackerley, Chapman v Andrew [1913] 1 Ch s10 at sta, per Sargant J. di 
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918. Reference to power. Any reference to a special power, however slight, is 
sufficient!. Thus, an indirect reference to the power?, or even a reference to the 
instrument creating the power, may be cnough?. The reference must be 
specific*, but if the intention to exercise a special power is clear, an inaccurate or 
incomplete reference to it may suffice5. A reference to a “beneficial” power may 
be treated as a sufficient reference to a special power®, and real estate held on 
trust for sale may pass under an appointment of personal estate even if the will 
also contains an appointment of real estate generally”. On the other hand, an 
erroneous recital by a donee of a power that another is entitled to the property 
subject to the power does not amount to an execution of the power®; and if 
there is a statement, following an appointment to one object of the power, that 
the donee makes no further appointment as he wishes the fund to pass directly to 
two other named objects of the power, this does not amount to an appointment 
by implication to those other named objects?. 


1 Re Williams, Foulkes v Williams (1889) 42 Ch D 93 at 97, CA, per Lindley LJ. 

2 Re Comber’s Settlement (1865) 11 Jur NS 968, where there was a reference in another part of the 

will; Harvey v Stracey (1852) 1 Drew 73; Disney v Crosse, Eyre v Parker (1866) LR 2 Eq 592, 

(where it was held that an appointment to a stranger subject to legacies already given to objects 

is an appointment of legacies to objects); Lees v Lees (1871) s IR Eq 549. 

Hunloke v Gell (1830) 1 Russ & M $15; Peirce v M‘ Neale [1894] 1 IR 118. 

4 Re Knight, Re Wynn, Midland Bank Executor and Trustee Co Ltd v Parker [1957] Ch 441, [1957] 

2 All ER 252, CA (where it was held that the expression “including any property over which I 

may have any power of disposition” was ineffective to exercise a special power); Re Slack’s 

Settlement, Re Slack, Butt v Slack [1923] 2 Ch 359; Re Walsh’s Trusts (1878) 1 LR Ir 320; and see 

Beamish v Beamish (1869) 4 IR Eq 120. See also Re Priestley’s Will Trusts, Hambros Bank 

Executors and Trustee Co Ltd v Rabagliati [1971] Ch 858, [1971] 2 All ER 817, CA; Re 

Lawrence’s Will Trusts, Public Trustee v Lawrence [1972] Ch 418, [1971] 3 All ER 433. 

Harvey v Stracey (1852) 1 Drew 73; Carver v Richards (1859) 27 Beav 488; affd. (1860) 1 Dc GF 

& J 548; Re Wilmot (1861) 29 Beav 644 (reference to power as contained in settlement of 1819 

instead of 1839); Bruce v Bruce (1871) LR 11 Eq 371 (where there was a reference to the wrong 

power, the defective execution was aided); Alexander's Trustees v Alexander's Trustees 1917 SC 

654 (considered in Re McMorran, Mercantile Bank of India Ltd v Perkins [1958] Ch 624 at 635, 

[1958] 1 All ER 186 at 192). Cf. Re Holford's Settlement, Lloyds Bank Ltd v Holford [1945] Ch 

21, [1944] 2 All ER 462, where there were inconsistencies between the terms of the power and 

the alleged appointment; Re Lawrence's Will Trusts, Public Trustee v Lawrence [1972] Ch 418, 

[1971] 3 All ER 433. 

6 Von Brockdorff v Malcolm (1885) 30 Ch D 172. Cf. Ames v Cadogan (1879) 12 Ch D 868. See also 

Re Welford’s Will Trusts, Davidson v Davidson [1946] 1 All ER 23. 

Re Irving, Irving v Balden (1910) 129 LT Jo $72. 

Pennefather v Pennefather (1873) 7 IR Eq 300; L’Estrange v L’Estrange (1890) 25 LR Ir 399 (Tr. 

CA); Haverty v Curtis [1895] 1 IR 23. Cf. Re Enever's Trusts, Power v Power [1912] 1 IR 511. 

9 Re Jack, Jack v Jack [1899] 1 Ch 374. To deprive a person of an unappointed fund it must be 
shown that there has been an actual appointment: Langslow v Langslow (1856) 21 Beav 552; 
Carver v Richards (1859) 27 Beav 488; aftd. (1860) 1 De GF & J 548. Cf. Foster v Cautley (1855) 
6 De GM 8 G 55, where there was held to be an appointment by implication. 
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919. Reference to property. Where, in the language of a specific or 
demonstrative gift, a testator describes and disposes of specific property, being 
property over which he has a special power, in favour of objects’, or of persons 
of whom some are objects?, but without mentioning the power, the inference is 
that he intended to exercise it, despite any misdescription of the property’. This 
is so even if he makes an indefinite appointment of income under a power to 
appoint capital*, or merely refers to property over which he has a disposing 
power, or has forgotten or is ignorant of the existence of the powert. Again, if 
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part of property subject to a special power is expressly excepted out of a general 
gift, this shows an intention to exercise the power as to the residue’. However, 
the testator’s intention to dispose of the specific property subject to the power 
must be clear?. Thus, despite a reference to property of the kind which is subject 
to the power, an attempt to dispose of it in an unauthorised manner may rebut 
any presumed intention to exercise the power’. Moreover, a reference to the 
property may not indicate any intention to exercise more than one of two 
powers relating to the same property!®. Again, a gift in general terms of 
property similar to property which is subject to the power, for example a 
specific stock*! or legacies equal to the fund subject to the power!?, does not 
sufficiently evidence an intention to exercise the power, nor does a mere 
reference to the fund without any indication of an intention to dispose of it!3, 
So, too, a gift referring to part of the subject of a power, or to some of many 
subjects, does not show an intention to exercise the power as to the whole!4; nor 
does an appointment of an estate generally show an intention to exercise a 
power of appointing a sum secured by a term on the estate!5. 


Forbes v Ball (1817) 3 Mer 437; Elliott v Elliott (1846) 15 Sim 321; Davies v Davies (1858) 4 Jur 
NS 1291; Re Davids’ Trusts (1859) John 495; Re Mackenzie, Thornton v Huddleston [1917] 2 Ch 
58. See also Innes v Sayer (1851) 3 Mac & G 606 at 612. As to the use of the word “object”, see 
para. 809, note I, ante. 

2 Re Gratwick’s Trusts (1865) LR 1 Eq 177; Bruce v Bruce (1871) LR 11 Eq 371. 

3 Mackinley v Sison (1837) 8 Sim 561; Bruce v Bruce (1871) LR 11 Eq 371. 

4 Tredennick v Tredennick [1900] 1 IR 354. 

5 Re Welford's Will Trusts, Davidson v Davidson [1946] 1 All ER 23, where the term “appoint” 

was not used. 

6 Carver v Richards (1859) 27 Beav 488 at 496, per Romilly MR; affd. (1860) 1 De GF & J 548; 

Minchin v Minchin (1871) 5 IR Eq 258 at 273 (Ir. CA), per Christian LJ; Re Porter’s Settlement, 

Porter v De Quetteville (1890) 45 Ch D 179, CA; and see para. 920, text and note 4, post. Cf. Re 

Slack’s Settlement, Re Slack, Butt v Slack [1923] 2 Ch 359 (words “if any” negativing intention). 

Reid v Reid (1858) 25 Beav 469, where there was a gift by will of all residue except certain 

specified property, and that property was part of the property subject to a special power, the 

power was held to have been well exercised as to the residue of the property comprised in it. 

See also Walker v Mackie (1827) 4 Russ 76. 

Ward v Hartpole (1776) 3 Bli 470, HL; Bennett v Aburrow (1803) 8 Ves 609; Re Morgan (1857) 7 

I Ch R 18, PC; Re Mattingley’s Trusts (1862) 2 John & H 426; Re Huddleston, Bruno v Eyston 

[1894] 3 Ch 595; Peirce v M'Neale [1894] 1 IR 118. Cf. Robinson v Sykes (1856) 23 Beav 40; 

Brookman v Hales (1813) 2 Ves & B 45; Carver v Richards (1859) 27 Beav 488 at 496; Probert v 

Morgan and Clifford (1739) 1 Atk 440; Re Caswall, ex parte Caswall (1744) 1 Atk 559; Molton v 

Hutchinson (1739) 1 Atk $58; Bradly v Westcott (1807) 13 Ves 445; Dillon v Dillon (1809) 1 Ball 

& B 77 at 92; Byrne v Cullinan [1904] 1 IR 42 (Ir. CA); Re Wright, Hegan v Bloor [1920] 1 Ch 

108 (reference to another fund as the only part of her property which testatrix could leave to 

other than blood relations). 

9 Wildbore v Gregory (1871) LR 12 Eq 482; Re Rickman, Stokes v Rickman (1899) 80 LT 518. 

10 Re Ackerley, Chapman v Andrew [1913] 1 Ch 510. See also Re Lawrence’s Will Trusts, Public 
Trustee v Lawrence [1972] Ch 418 at 429, [1971] 3 All ER 433 at 444, per Megarry J. 

11 Webb v Honnor (1820) 1 Jac & W 352. Cf. Re Waldron’s Settlement, Waldron v Errington-Wales 
[1940] 3 All ER 442 (mention of specific shares). 

12 Jones v Tucker (1817) 2 Mer $33; Forbes v Ball (1817) 3 Mer 437; Lownds v Lownds (1827) 1 Y & 
J 445; Walker v Laxton (1827) 1 Y & J 557 (a strong case: see Williams v Hughes (1857) 24 Beav 
474 at 480); Davies v Thorns (1849) 3 De G & Sm 347; Rooke v Rooke (1862) 2 Drew & Sm 38; 
contrast Buxton v Buxton (1837) 1 Keen 753 (legacies greater than the fund), and Lowe v 
Pennington (1840) 10 LJ Ch 83 (legacies less than the fund). 

13 Garth v Townshend (1869) LR 7 Eq 220, where there was a reference to the fund but also an 
expressed intention not to exercise the power; Re Bringloe’s Trusts (1872) 26 LT 58. 

14 Lewis v Lewellyn (1823) Turn & R 104; Napier v Napier (1826) 1 Sim 28: Hughes v Turner (1835) 

3 My & K 666; Elliott v Elliott (1846) 15 Sim 321; Re Nicholl, Re Perkins, Nicholl v Perkins 
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(1920) 125 LT 62, doubting Re Wait, Workman v Petgrave (1885) 30 Ch D 617; Re Comber's 
Settlement (1865) 14 WR 172; Reid v Reid (1858) 25 Beav 469; Walker v Mackie (1827) 4 Russ 
76, as toe which see Hughes v Turner (1835), supra. 

15 Farmer v Bradford (1827) 3 Russ 354; Clifford v Clifford (1852) y Hare 67s. 


920. Admissibility of evidence. If the gift is prima facic specific!, evidence as 
to the testator’s property is admissible in order to show whether he intended to 
exercise his power”. Again, where a testator purports to appoint property under 
a power, evidence may be given of the existence of one power and of the 
absence of any other?. However, evidence that the existence of the power had 
been forgotten is not admissible*. Further, although surrounding circumstances 
at the time the will was made may be looked at, a settlement creating a power 
subsequently to the will is not a surrounding circumstance?. 


1 As to what constitutes a specific gift, see Robertson v Broadbent (1883) 8 App Cas 812, HL; 
Bennett v Aburrow (1803) S Ves 609; Re Mattingley’s Trusts (1862) 2 John € H 426; and 
EXECUTORS, vol. 17, para. 1228. 

Innes v Sayer (1851) 3 Mac & G 606; Walker v Mackie (1827) 4 Russ 76; Mackinley v Sison 

(1837) 8 Sim 561; Shuttleworth v Greaves (1838) 4 My & Cr 35 at 38; Elliott v Elliott (1846) 15 

Sim 321; Horwood v Griffith (1853) 4 De GM & G 700 at 708; Re Morgan (1857) 71 Ch R 18, 

PC; Rooke v Rooke (1862) 2 Drew & Sm 38; Re Gratwick’s Trusts (1865) LR 1 Eq 177; Re 

Williams, Foulkes v Williams (1889) 42 Ch D 93, CA; Re Mills, Mills v Mills (1886) 34 Ch D 

186; Tredennick v Tredennick [1900] 1 IR 354; Re Hayes, Turnbull v Hayes [1901] 2 Ch 529, CA; 

Re Brazier Creagh’s Trusts, Holmes v Langley [1913] 1 IR 232. 

3 Re Mayhew, Spencer v Cutbush [1901] 1 Ch 677; Re Milner, Bray v Milner [1899] 1 Ch 563; Re 
Mackenzie, Thornton v Huddleston [1917] 2 Ch s8; Re Barkers Settlement, Knocker v Vernon Jones 
[1920] 1 Ch $27 (power of revocation and new appointment). See also paras. 941 et seq., post. 

4 Re Boyd, Nield v Boyd (1890) 63 LT 92. 

Boyes v Cook (1880) 14 Ch D 53, CA. The instrument creating the power, although subsequent 

to the alleged execution, may, of course, be referred to for the purpose of ascertaining whether 

its requirements are satisfied by the previous instrument: Pettinger v Ambler, Bunn v Pettinger 

(1866) LR 1 Eq sto. 
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921. Where appointor has an interest in the appointed property. If the 
testator possesses property of his own answering the description in his will, the 
usual inference is that he did not intend to exercise the power!. Moreover, if a 
man has both a power and an interest, and does an act generally as owner of the 
land without reference to the power, the land passes by virtue of his ownership, 
not of his power. However, where the disposition of land will be absolutely 
void if it does not enure as an execution of the power, effect will,be given to it 
by so construing it?. If he both grants his estate and exercises his power, the 
estate passes in the manner best adapted to carry out the intention of the parties?. 
Further, if he either grants his estate or exercises his power, and full effect will 
not in this way be given to that intention, the estate will be held to pass in the 
manner not expressed to be intended, in order to put into effect the general 
intention* No oral evidence of an intention not to exercise the power is 
admissible?. Again, if the power is executed but proves to have been previously 
destroyed or to have been in its inception badly created, the donee’s interest will 
make good the default in appointment?. 
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1 Noel v Noel (1859) 4 Drew 624: Re Waldron's Settlement, Waldron v Errineton-Wales [1940] 3 
All ER 442 (preferring Napier v Napier (1826) 1 Sim 28, and Lewis v Lewellyn (1823) Turn & R 
104, to Re IVait, Workman v Petgrave (188s) 30 Ch D 617): Re Tottenham, Tottenham v 
Tottenham [1949] IR 35. ` 

Clere’s Case (1600) 6 Co Rep 17b; Dowager Countess of Roscommon v Fowke (1745) 6 Bro Parl 

Cas 158, HL; Maundrell v Maundrell (1802) 7 Ves 567; attd. (1805) 10 Ves 246 at 257; Blake v 

Marnell (1811) 2 Ball & B 35; Re Bidwell's Settlement Trusts (1862) 32 LJ Ch 71; Re Pennant's 

Will Trusts, Pennant v Rylands [1970] Ch 75, [1969] 2 All ER 862. 

3 Cox v Chamberlain (1799) 4 Ves 631; Re Griffiths’ Settlement, Griffiths v Waghorne [1911] 1 Ch 
246. Cf. Mogridge v Clapp [1892] 3 Ch 382 at 395, CA, per Lindley LJ; but sce Roach v Wadham 
(1805) 6 East 289 (see Sugden on Powers (Sth Edn) 359); Child v Douglas (1856) 2 Jur NS 950; 
Spoor v Green (1874) LR y Exch 99; Re Pennant's Will Trusts, Pennant v Rylands [1970] Ch 7s, 
[1969] 2 All ER 862. 

4 Parker v Kett (1701) 1 Ld Raym 658 at 660; Tomlinson v Dighton (1712) 1 P Wms 149; Langley v 
Brown (1741) 2 Atk 195 at 199; Campbell v Leach (1775) Amb 740; Wade v Paget (1784) 1 Bro 
CC 363 at 366 (see Sugden on Powers (Sth Edn) 348): Andrews v Emmot (1788) 2 Bro CC 297 
at 303; A-G v Griffith (1807) 13 Ves s6s at s80; Wynne v Griffith (1826) 1 Russ 283; Doe d 
Daniel v Keir (1829) 4 Man & Ry KB 101. 

5 Countess Dowager of Coventry v Earl of Coventry (1724) 2 P Wms 222; Shove v Pincke (1793) S 
Term Rep 124, 310; Blake v Marnell (1811) 2 Ball & B 35; MacAndrew v Gallagher (1874) 8 IR 
Eq 490. 

6 Cross v Hudson (1789) 3 Bro CC 30; Mortlock v Buller (1804) 10 Ves 292 at 314; Mandeville v 
Roe (1844) 1 Jo & Lat 371; Jones v Southall (1861) 30 Beav 187; Sing v Leslie (1864) 2 Hem & M 
GR at NO. 
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922. Intention to exercise power. If the intention of a testator to exercise a 
special power is not expressed, it can be inferred only from the words of his will 
and the circumstances at the time of executing it which were known to him, and 
to which the court, putting itself in his place, is bound to have regard!. Each of 
these circumstances, although not in itself conclusive, may indicate an intention 
to execute the power. Two matters must be gathered from the construction of 
the will, namely that the testator had the power in mind at the time of making 
his will and that he wished to exercise it?. An intention to exercise a power is not 
usually implied if there is a gift over in default of appointment?. 

1 Re Mills, Mills v Mills (1886) 34 Ch D 186; Re Williams, Foulkes v Williams (1889) 42 Ch D 93, 
CA: Re Mackenzie, Thornton v Huddleston [1917] 2 Ch s8; Re Edmonstone, Bevan v Edmonstone 
(1901) 49 WR sss at 556. Sce to the contrary, Re Morgan (1857) 7 1 Ch R 18, PC. See also 
para. 916, ante. 

2 Wrigley v Lowndes |1908] P 348. 

3 Henderson v Constable (1842) $ Beav 297. 


923. Execution before creation. It requires a very clear indication in the 
language of a will to manifest an intention to exercise a special power which was 
not in existence at the date of the will!. Further, the statutory provision? that, 
with reference to the property comprised in it, a will is construed to speak from 
death has no application to limited powers created after the date of the will, 
because the property appomted can hardly be said to be “comprised in” the 
will. But the statutory provision appears to apply to accretions to a fund subject 
to an existing power*. Morcover, an individual may execute only the powers 
given to him during his lifetime; he may not execute a power given by the will 
of a person who survives him?. 
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1 Re Hayes, Turnbull v Hayes [1901] 2 Ch s29, CA (not following Stillman v Weedon (1848) 16 

Sim 26); Cave v Cave (1856) 8 De GM € G 131; Re Wells’ Trusts, Hardisty v Wells (1889) 42 

Ch 12-646; Re Bower, Bower v Mercer [1930] 2 Ch 82, where it was held that a reference in a 

will to “future powers” enabled the testatrix to exercise a power created after her will was 

executed but before she executed a confirming codicil, whereas powers created after the codicil 
were excluded. As to the legal possibility of executing a non-existent special power by 
anticipation, sec also Hope v Hope (1854) 5 Gitf 13; Walker v Armstrong (1856) 21 Beav 284 at 

305; on appeal 8 De GM & G $31. 

Le. the Wills Act 1837, s- 24, as to which see witts. As to general powers, see para. 913, ante. 

3 Re Bower, Bower v Mercer [1930] 2 Ch D 82 (cited in note 1, supra); Re Wells” Trusts, Hardisty v 
Hells (1889) 42 Ch D 646; Doyle v Coyle [1895] 1 IR 205; Re Hayes, Turnbull v Hayes [1901] 2 
(Cl Sen CA. 

4 Re Paul's Settlement Trusts, Paul v Nelson |1920] 1 Ch 99 at 105, where it was held that there 

was not a new power but merely an accretion to a fund subject to an existing power. 

Jones v Southall (No. 2) (1862) 32 Beav 31; Sharpe v M'Call [1903] 1 IR 179; Re Young, Public 

Trustee v Walker [1920] 2 Ch 427; Re Baker, Steadman v Dicksee [1934] WN 094, CA; Penny's 

Trustees v Peniy’s Trustees 1925 SC 175. It is not certain where the Wills Act 1837, s. 33, 

applies: see WILLS; and see Griggs v Gibson (No. 2) (1866) 35 LJ Ch 458. 
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924. Partial exercise. A will containing an express but partial exercise of a 
special power and a residuary gift which is prima facie applicable only to the 
testator's property does not operate as an appointment of the balance of the 
property subject to the power! unless such an intention can be implied?. 


1 Hughes v Turner (1835) 3 My & K 666; Butler v Gray (1869) s Ch App 26; Re Nicholl, Re 
Perkins, Nicholl v Perkins (1920) 125 LT 62, dissenting from Re Wait, Workman v Petgrave 
(1885) 30 Ch D 617. 

2 Davies v Fisher (1842) § Beav 201; Elliott v Elliott (1846) 15 Sim 321; Harvey v Stracey (1852) 1 
Drew 73; Price v Price (1882) 46 LT 228. 


925. Universal and residuary gifts. Where a testator states “I wish, at my 
death, to leave everything I have power to will” to an object of the power, it 
usually indicates an intention to exercise a special power!, particularly where the 
testator has no other power?. This is so even where the bequest includes the 
testator's own property? or he purports to create interests in excess of the power, 
such as an absolute interest in lieu of a life interest*. A residuary gift to persons 
who are objects of a special power may operate as an appointment to them of a 
fund wrongly appointed to a person who is not an object?. It is otherwise if the 
residue is subjected to the payment of debtsó. 


1 Wrigley v Lowndes [1908] P 348. Sce also Bailey v Lloyd (1829) 5 Russ 330 (but sec Sugden on 
Powers (Sth Edn) 295); Banks v Banks (1853) 17 Beav 352; Ferrier v Jay (1870) ER 10 Eq S50; 
Gainsford v Dunn (1874) LR 17 Eq 405; Thornton v Thornton (1875) LR 20 Eq 599; Re 
Swinburne, Swinburne v Pitt (1884) 27 Ch D 696, where part of the property which was subject 
to the power was purported to be given to persons who were not objects of the power; Re 
Blackburn, Smiles v Blackburn (1889) 43 Ch D 75; Re Boyd, Nield v Boyd (1890) 63 LT 92 
(attempt to create illegal interests). Cf. Re Harris Trusts (1872) 20 WR 742; Re Hunt’s Trusts 
(1885) 31 Ch D 308; and distinguish Hope v Hope (1854) 5 Giff 13, where the will was not 
sufficiently precise and definite. 

See Re Richardson's Trusts (1886) 17 LR Ir 436; Re Milner, Bray v Milner [1899] 1 Ch 563: Re 
Mayhew, Spencer v Cutbush [1901] 1 Ch 677; Re Welford's Will Trusts, Davidson v Davidson 
ICICI AERES: 

3 Byrne v Cullinan [1904] 1 IR 42 (Ir. CA). See also Reid v Nuttgens [1960] IR 360. 
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4 Re Teape’s Trusts (1873) LR 16 Eq 442. Sce also Re Mackenzie, Thornton v Huddleston (HON 
Clings: 

s Re Hunt’s Trusts (1885) 31 Ch D 308. 

6 Clogstoun v Walcott (1843) 13 Sim 523; Re Gotton, Wood v Cotton (1888) 40 Ch D 41; Re 
Porter’s Settlement, Porter v de Quetteville (1890) 45 Ch D 179, CA. Cf. Doe d Hellings v Bird 
(1809) 11 East 49; Price v Price (1882) 46 LT 228; Re Swinburne, Swinburne v Pitt (1884) 27 Ch 
D 696. 


926. Co-existing powers. The fact that a testator possesses a general as well as 
a special power does not of itself prevent a general reference to powers from 
being sufficient to cxercise a special power, although it may be taken into 
consideration in arriving at the testator's intention!. Again, where the donee has 
more than one power, the exercise of one will not, without more, show an 
intention to exercise the rest?. However, where the intention to pass the 
property is clear, the power by which alone it can pass is held to have been 
executed even though another is referred to, as the mere indication that it is to 
pass in a particular manner does not control the general intention that it is to pass 


in any event?, although in this case the words must be sufficient to amount to an 
execution of the first power*. Further, if a recital erroneously states that an 
object of the power 1s entitled to the subject matter so as to suggest that he is so 
entitled by independent title, this negatives any exercise of the power. It is 
otherwise if the assumed independent title is one which the donee of the power 
wrongly supposes himself to have conferred®. ) 


1 Ferrier v Jay (1870) LR 10 Eq 550, where a special power was held to have been exercised; 
Thornton v Thornton (1875) LR 20 Eq s99, where special and general powers were held to have 
been exercised by gencral words; Re Rickman, Stokes v Rickman (1899) 80 LT 518, where a 

special power was held not to have been exercised; Re Ackerley, Chapman v Andrew [1913] 1 

Ch 510. Sce also Re Porter's Settlement, Porter v de Quetteville (1890) 45 Ch D 179, CA (two 

special powers); Re Milner, Bray v Milner [1899] 1 Ch 563; Re Sharland, Re Rew, Rew v 

ll ippell [1899] 2 Ch 536; Re Lawrence’s Will Trusts, Public Trustee v Lawrence [1972] Ch 418, 

(MOAT ise ANER 47 

A-G v Vigor (1803) 8 Ves 256; Trollope v Linton (1823) 1 Sim & St 477; Saward v M'Donnell 

(1848) 2 HL Cas 88; Cooke v Cunliffe (1851) 17 QB 245; Maunsell v Maunsell (1871) 19 WR 

1003; Saunders v Carden (1891) 27 LR Ir 43. See also para. 920, ante. 

Ward v Hartpole (1776) 3 Bli 470, HL; Re Morgan (1857) 71 Ch R 18, PC. 

4 A-G v Vigor (1803) 8 Ves 256; Hamilton v Royse (1804) 2 Sch & Lef 315 at 331, HL; Re Wilmot 
(1861) 29 Bcav 644; Bruce v Bruce (1871) LR 11 Eq 371. See also Re Denton, Bannerman v 
Toosey (1890) 63 LT 105; Re Flower, Matheson v Goodwyn (1890) 63 LT 201, CA. 

s Minchin v Minchin (1871) s IR Eq 178; on appeal 5 IR Eq 258 (Ir. CA); Lees v Lees (370 S 1R 
Eq 549; Morgan v Gronow (1873) LR 16 Eq 1; Pennefather v Pennefather (1873) 7 IR Eq 300 at 
310, per Lord O'Hagan LC; Re Walsh's Trusts (1878) 1 LR Ir 320; L’Estrange v L’ Estrange 
(1890) 25 LR Ir 399 (Ir. CA). See the parallel cases on erroneous recitals of direct gifts by will 
cited in WILLS. Sec also Re Sugden’s Trusts, Sugden v Walker [1917] 2 Ch 92, CA (effect of 
recital limited). 
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927. Use of “appoint”. Where the word “appoint” is used, an intention may 
be gathered that the testator means to exercise a special power!, especially if he 
has no general power”. This may be so even if he names non-objects in a 
substitutional appointment’, or gives a life interest to a non-object with 
remainder to objectst. Extrinsic evidence is admissible where the word “ap- 
point” is used to show that the testator possessed no other power of appointment 
at his death?. 


599 a Jae Exercise of Powers Paras. 927—929 


1 Pidgely v Pidgely (1844) 1 Coll 255; Re Milner, Bray v Milner [1899] 1 Ch 563; Re Mayhew, 

Spencer v Cutbush [1901] 1 Ch 677; Kent v Kent [1902] P 108. Cf. the following cases where 

special powers were not exercised by general words: Cooke v Cunliffe (1851) 17 QB 245; Re 

Cotton, Wood v Cotton (1888) 40 Ch D 41; Sykes v Carroll [1903] 1 IR 17; Re IVeston's 

Settlement, Neeves v Weston [1906] 2 Ch 620; Re Sanderson, Sanderson v Sanderson (1912) 106 LT 

26, Re Beresford’s Will Trusts, Sturges v Beresford |1938] 3 All ER 566. Sec also Re Holford’s 

Settlement, Lloyds Bank Ltd v Holford [1945] Ch 21, [1944] 2 All ER 462, where the cases are 

reviewed; and see Re Lawrence’s Will Trusts, Public Trustee v Lawrence [1972] Ch 418, [1971] 3 

All ER 433 (hybrid power). 

Re Richardson’s Trusts (1886) 17 LR Ir 436. 

3 Re Latta’s Marriage Settlement Trusts, Public Trustee v Latta [1949] Ch 490, [1949] 1 AH ER 665, 
following Re Mayhew, Spencer v Cutbush [1901] 1 Ch 677; Re Swinburne, Swinburne v Pitt 
(1884) 27 Ch D 696. 

4 Re Loughead, Hamilton v Loughead [1918] 1 IR 227. 

s Re Mayhew, Spencer v Cutbush [1901] 1 Ch 677. Cf. Re Huddleston, Bruno v Eyston [1894] 3 Ch 
595. 
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928. Direction to pay debts. A direction to pay debts and general and 
testamentary expenses out of a fund which necessarily includes the fund subject 
to the special power is not in itself sufficient to negative a presumption of an 
intention to exercise the power which is otherwise established!, as the rule 
reddendo singula singulis may be applied?. 


1 Cowx v Foster (1860) 1 John € H 30; Re Teape’s Trusts (1873) LR 16 Eq 442; Re Swinburne, 
Swinburne v Pitt (1884) 27 Ch D 696; Re Milner, Bray v Milner [1899] 1 Ch 563. To the 
contrary, see Clogstoun v Walcott (1843) 13 Sim 523; Re Mackenzie, Thornton v Huddleston 
[1917] 2 Ch 58; Re Welford’s Will Trusts, Davidson v Davidson [1946] 1 All ER 23. 

2 See Re Welford’s Will Trusts, Davidson v Davidson [1946] 1 All ER 23 at 26. This rule of 
construction provides that, where the context so requires, distinct matters in a document are to 
be assigned distributively to distinct matters, so that particular phrases are read so as to relate to 
their particular objects. 


929. Power of revocation. Where a person has a special power of appoint- 
ment and also a power of revocation and new appointment, an appointment 
expressed in general words does not extend to property which the appointor 
cannot appoint without the exercise of the power of revocation, if there is other 
property to which the appointment can apply!. Similarly, a will exercising a 
special power which is afterwards exercised by a deed reserving a power of 
revocation does not affect property appointed by the deed?. Where a power of 
revocation is to be exercised by a trustee with the consent of a beneficiary, the 
consent may be given while the beneficiary is a minor, if this appears to be the 
testator’s intention?. 


1 Pomfret v Perring (1854) 5 De GM & G 775; Re Barker’s Settlement, Knocker v Vernon Jones 
[1920] 1 Ch 527. See also Charles v Burke (1888) 43 Ch D 223n, and the other cases cited in 
para. 942, post. 

2 Re Wells’ Trusts, Hardisty v Wells (1889) 42 Ch D 646. As to circumstances under which a 
power of revocation may be impliedly exercised, see Quin v Armstrong (1876) 11 IR Eq 161. 
See also paras. 941 et seq., post. 

3 Re Sutton, Boscawen v Wyndham [1921] 1 Ch 257. See also para. 865, ante. 
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(4) CONTINGENT AND DETERMINABLE POW. 


(i) Contingent Powers 


930. Types of contingency. A contingency or condition may qualify the 
existence of the power, so that the power does not come into existence until the 
contingency occurs or the condition is satisfied, or it may merely qualify the 
Operation of any exercise of the power, so that, although the power is in 
existence throughout, no exercise of the power can take effect until the 
contingency has occurred or the condition has been satisfied. The matter is one 
of construction, but the court is inclined to treat a contingency or condition as 
being of the latter type, qualifying only the exercise of the power!. Where the 
power 1s a power of sale, the mere fact that the property is a reversion does not 
imply a condition that the power is not to be exercisable until the property falls 
into possession?. Nor does a power for a donee to appoint “after any marriage’ 
of his cease to be exercisable after his marriage ends?. 


1 Hanbury v Bateman [1920] 1 Ch 313 at 318, per Sargant J. 

2 See Tasker v Small (1834) 6 Sim 625; Clark v Seymour (1834) 7 Sim 67; Blackiwood v Borrowes 
(1843) 4 Dr & War 441; Giles v Homes (1846) 15 Sim 359. 

Re Rantzen's Settlement, Re Rantzen’s Deed of Appointment, Rantzen v Rantzen and Ingram 
[1940] Ch 243. Cf. Re Poole’s Settlements’ Trusts, Poole v Poole [1959] 2 All ER 340, [1959] 1 
WLR 651, where a husband and wife had a joint power of appointment; on their divorce, the 
wife’s powers were extinguished as if she were dead and the court held that the husband could 
exercise the power alone as the “survivor”. Sce also para. 873, ante, para. 985, post. 


>) 


931. Prospective exercise. If a contingency or condition merely qualifies the 
operation of any exercise of a power presently. given to a designated person, the 
power may validly be exercised even before the contingency occurs or the 
condition is satisfied, and the execution of the power will accordingly take effect 
when the contingency occurs or the condition is satisfied’. On the other hand, if 
the power does not arise until some future or contingent event occurs, or some 
condition is satisfied, it cannot be exercised before then, for until then it has no 
existence”. Nevertheless, even in these cases literal compliance is not required 
where an event a fortiori has occurred, as where a power is exercisable if the 
donee’s children fail to attain full age and the donee dies without marrying?; and 
a power has even been held exercisable when only part of a condition has been 
fulfilled?. However, where the performance of an act is made a condition 
precedent to the exercise of a power, and such performance is illegal or becomes 
impossible, the power cannot be executed?. 


1 Anon (1574) 2 Leon 220; Holt v Burley (1710) 2 Vern 651; Countess of Sutherland v Northmore 
(1729) 1 Dick 56; Dalby v Pullen (1824) 2 Bing 144; Logan v Bell (1845) 1 CB 872; Eden v 
Wilson (1852) 4 HL Cas 257 at 283; Wandesforde v Carrick (1871) s IR Eq 486; Re Coulman, 
Munby v Ross (1885) 30 Ch D 186; Hanbury v Bateman [1920] 1 Ch 313. See to the contrary Re 
Walsh’s Trusts (1878) 1 LR Ir 320; Blight v Hartnoll (1881) 19 Ch D 294; and see also Chadwick 
v Doleman (1705) 2 Vern 528 (contingency failed). 

2 Meyrick v Coutts (1806) Sugden on Powers (8th Edn) 266; Shaw v Borrer (1836) 1 Keen 559; 
Blacklow v Laws (1842) 2 Hare 40; Jolinstone v Baber (1845) 8 Beav 233; Mosley v Hide (1851) 17 
QB 91; Earle v Barker (1865) 11 HL Cas 280; Want v Stallibrass (1873) LR 8 Exch 175; Re 
Verschoyle’s Trusts (1879) 3 LR Ir 43; Wilkinson v Thornhill (1889) 61 LT 362. Cf. Uvedale v 
Uvedale (1744) 3 Atk 117; Ashford v Cafe (1836) 7 Sim 641. As toa mortgagee’s power of sale, 
see MORTGAGE, vol. 32, paras. 708 et seq. j 
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3 Daniel v McCabe and Cooney [1951] IR 133, applying the rule in Jones v Westcomb (1711) Prec 
Ch 316. See WILLS. f 

4 Davidson_v Rook (1856) 22 Bcav 206, disapproved in Sugden on Powers (Sth Edn) 266. 

s Earl of Shrewsbury v Scott (1859) 6 CBNS 1; affd. (1860) GEeBINS@21 Ex Cli. 


932. Contracts to exercise contingent powers. If, before the event the 
subject of the contingency happens, the donee covenants for valuable con- 
sideration to exercise the power and fails to do so, the court will, if the power is 
general! and exercisable by deed, treat the power as properly executed as from 
the date of the happening of the event’. However, if the power is exercisable by 
will only, the remedy, if any, will be an action for damages?. 


1 As to the powers of jointuring, sce paras. 847 et seq., ante. 

2 Countess Dowager of Coventry v Earl of Coventry (1724) 2 P Wms 222; Jackson v Jackson (1793) 4 
Bro CC 462; Affleck v Affleck (1857) 3 Sm & G 394; Johnson v Touchet (1867) 16 WR 71; Re 
Lambert's Estate [1901] 1 IR 261, (Ir. CA). Sce also paras. 849 et seq., ante, and para. 957, post. 

3 Palmer v Locke (1880) 15 Ch D 294, CA; Re Evered, Molineux v Evered [1910] 2 Ch 147 at 156, 
CA; Re Cooke, Winckley v Winterton [1922] 1 Ch 292. As to covenants, see further para. 884, 
ante. 


933. Exercise of powers by contingent persons. A general power of 
appointment, whether aftecting the legal estate or the equitable interest, may be 
well exercised by deed or will by a person contingently entitled to exercise the 
power if in the event he proves to be the person actually entitled!. A limited 
power given to a contingent person may not be exercised until the person to 
exercise it is determined”; but under a limited power exercisable jointly by A 
and any wife he may marry, and in default by the survivor, A, while a widower, 
is the survivor and not a contingent person”. 


t Thomas v Jones (1862) 1 De GJ & Sm 63. Under the older law a general power affecting 
equitable interests could be exercised before the person to exercise it was determined by the 
event, but a similar power affecting the legal estate could not. The case of a power which, in 
the event, never comes into existence must be distinguished: see Willock v Noble (1875) LR 7 
HL 580 at syo, and HUSBAND AND WIFE, vol. 22, paras. 1019—1024.. 

2 MacAdam v Logan (1791) 3 Bro CC 310; Cave v Cave (1856) 8 De GM & G 131; Re Twiss’s 
Settlement Trusts (1867) 15 WR 540; Re Moir's Settlement Trusts (1882) 46 LT 723; Re Blackburn, 
Smiles v Blackburn (1889) 43 Ch D 75. See also Re Hayes, Turnbull v Hayes [1901] 2 Ch 529, 
CA; Re Bradshaw, Bradshaw v Bradshaw [1902] 1 Ch 436; Re Walpole's Marriage Settlement, 
Thomson v Walpole [1903] 1 Ch 928. 

3 Re Miller, Miller v Walcott (1923) 129 LT 666. 


934. Acceleration of event. The event on which the power 1s to arise may be 
accelerated by the parties if the power is simply administrative, but not if it is a 
power to charge or is otherwise burdensome to the estate!. 


1 Truell v Tysson (1856) 21 Beav 437. See also Re Petre’s Settlement Trusts, Legh v Petre [1910] 1 
Ch 290; Re Trevanion, Trevanion v Lennox [1910] 2 Ch 538. 
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(ii) Determinable Powers 


935. Exercise of the power. A power determinable on the happening of any 
event must be exercised before the event happens!. The making of a will cannot 
ordinarily be treated as an act exercising the power so as to make the exercise 
take effect as from the date of the will instead of the date of the death?. Hence a 
testamentary appointment by a donee who outlives the power may fail to take 
effect even if the will was executed while the power was still exercisable?. The 
question, however, is really one of construction of the instrument creating the 
power; if it is not made essential that the exercise of the power should become 
operative as well as take place during the continuance of the power, an inchoate 
exercise by will within the time limited for its exercise is good, even if the will 
does not become operative by the donee’s death until after that time’. 


1 Parsons v Parsons (1744) 9 Mod Rep 464; Re Borrowes’ Estate (1868) 2 IR Eq-468; Potts v Britton 
(1871) LR 11 Eq 433. As to sales by trustees after the time authorised by the trust instrument 
has expired, see Pearce v Gardner (1852) 10 Hare 287; Cuff v Hall (1855) 1 Jur NS 972, and 
SETTLEMENTS; TRUSTS. 

2 Re Moses, Beddington v Beddington [1902] 1 Ch 100 at 115, CA, per Vaughan Williams. LJ; affd. 

sub nom. Beddington v Baumann [1903] AC 13, HL, where the question had reference to 

premiums arising out of the property appointed after the execution of the will containing the 
appointment, but before the death of the appointor and not expressly included in the 
appointment. See also Re Butler’s Settlement Trusts [1942] Ch 403, [1942] 2 All ER 191, cited in 

para. 942, note 6, post; Duke of Marlborough v Lord Godolphin (1750) 2 Ves Sen 61 at 76. 

Cooper v Martin (1867) 3 Ch App 47; Potts v Britton (1871) LR 11 Eq 433. 

4 Re Illingworth, Bevir v Armstrong [1909] 2 Ch 297, following Burnham v Bennett (1845) 2 Coll 
254, and distinguishing Cooper v Martin (1867) 3 Ch App 47. Re Illingworth, Bevir v Armstrong, 
supra (where the power was to appoint by will or deed during coverture, and, the testatrix 
dying discovert, an appointment by a will executed during coverture was held good), is not 
easily reconciled with dicta in Re Moses, Beddington v Beddington [1902] 1 Ch 100, CA. But the 
decision in the latter case turned upon a separate point, and the question dealt with was the 
date as at which the property included in a testamentary appointment is to be ascertained, 
rather than the period within which the appointment must be exercised. Re Illingworth, Bevir v 
Armstrong, supra, was approved and followed in Re Safford’s Settlement, Davies v Burgess [1915] 
2 Ch 211, where a will made during coverture was held to be a good exercise of a power to 
appoint by will during coverture although the testatrix survived her husband. See also Holliday 
v Overton (1852) 14 Beav 467; aftd. 20 LTOS 12; Cave v Cave (1856) 8 De GM & G 131; Re 
Blackburn, Smiles v Blackburn (1889) 43 Ch D 75. Other cases on powers to appoint during 
coverture are Price v Parker (1848) 16 Sim 198; Trimmell v Fell (1853) 16 Beav $37. 
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936. Joint powers. A power of revocation to be exercised by A and B or the 
survivor of them “during their joint lives” determines on the death of either A 
or B!. A power of appointment given to the survivor to be exercised “after the 
decease of the other of them” cannot be exercised by will executed by the 
survivor during the life of the other unless confirmed by a codicil after the 
other’s death?. Further, a power exercisable by the survivor of A and B is not 
well exercised by a deed executed by both3. 


1 Re Twiss’s Settlement Trusts (1867) 15 WR 540. See further para. 945, post. 
2 Re Blackburn, Smiles v Blackburn (1889) 43 Ch D 7s. 
3 MacAdam v Logan (1791) 3 Bro CC 310. 


AMPARADO TIMEVsOFR OPERATION 


937. Appointments under the same power. In the absence of any contrary 
intention, two or more appointments made by the same instrument under the 
same power all rank equally, but, if they are made by different instruments, they 
rank according to the date of those instruments!. 


1 Bulteel v Plummer (1870) 6 Ch App 160; Wilson v Kenrick (1885) 31 Ch D 658; Re Lord Annaly’s 
Estate (1889) 23 LR Ir 481; Re Keele Estates, Aveling v Sneyd [1952] Ch 306, [1952] 1 All ER 
44; revsd. on another point {1952] Ch 603, [1952] 2 All ER 164, CA. 


938. Appointments under different powers. In the absence of any contrary 
intention, two or more appointments made respectively under different powers 
take effect according to the priority of the powers creating them, as if they had 
been inserted in the instrument creating the powers!. Thus, from the relative 
positions of the power to jointure and the portions term in the settlement, 
portions may have priority over a jointure? and vice versa; and charges created 
by a settlement may be postponed to a subsequent charge created under a power 
having priority to the charges*. Priority depends on the intention of the donor 
and the nature of the power®; and if A and B have a joint power, and A also has 
a sole power exercisable after B’s death, an earlier sole appointment by A may 
take priority over a subsequent joint appointment®. Further, the doctrine of 
marshalling’ applies to property subject to a power reserved by the settlor in the 
same way as it applies to his free estate®. 


1 Co Litt 272a, Butler’s note vii, 2; Earl of Uxbridge v Bayly (1792) 1 Ves 499 at 509; Lord 
Braybrooke v A-G (1861) y HL Cas 150; A-G v Earl of Selborne [1902] 1 KB 388 at 394, CA; Re 
Bolton Estates Act 1863 [1904] 2 Ch 289; Re Dunbar Buller [1923] 2 IR 143 (Ir. CA); and see 
para. 806, ante. 

2 Bevan v Bevan (1883) 13 LR Ir 53. 


3 See Bailey v Tennant (1856) 11 Exch 776 (rentcharge for second wife). Cf. Re Lord Annaly’s 
Estate (1889) 23 LR Ir 481; and see Re Creagh’s Estate Lane, Petitioner (1890) 25 LR Ir 128. 

4 Mosley v Mosley (1800) 5 Ves 248. 

5 See Beale v Beale (1713) 1 P Wms 244, where a power to jointure was held to be prior to a 
power to charge. See also Stackhouse v Barnston (1805) 10 Ves 453. 

6 Re Lambert’s Estate [1901] 1 IR 261 (Ir. CA). 

7 Le. as applied in Averall v Wade (1835) L & G temp Sugd 252. As to the application of the 
doctrine of marshalling, see EQUITY, vol. 16, paras. 1426-1431. 

8 Re Barker’s Estate (1879) 3 LR Ir 395; M'Carthy v M’Cartie (No. 2) [1904] 1 IR 100 (Ir. CA). 


939. Nature of powers as affecting priorities. Certain powers, by their 
nature, are presumed to have priority. Thus a jointure takes effect immediately 
upon the death of the husband, and unless otherwise provided by the instrument 
creating the power or by the appointment, it normally overrides all other 
powers and estates in the same settlement’, but not powers and estates in another 
settlement?. However, it has no precedence if it is intended merely to be one of 
several rentcharges?. Subject to any contrary intention in the settlement, powers 
of sale, exchange and partition* override all estates created by the settlement, but 
not any estates created under paramount powers®; and powers of leasing®, being 
administrative, have a similar precedence, even if there is no clause marshalling 
the powers’. 
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Sandys v Sandys (1721) 1 P Wms 707; Hall v Carter (1742) 2 Atk 354; Reynolds v Meyrick (1758) 
1 Eden 48. As to powers of jomturing, sce paras. 847 et seq., ante. 

Re Nash (1856) 5 1 Ch R 384, PC. 

Coore v Todd (1857) 7 De GM & G 520. > 

As to these powers, see para. 828, ante. 

As to the overreaching effect of a disposition by a tenant for life under the Settled Land Act 
1925, sees. 72; Law of Property Act 1925, s. 2 (1); REAL PROPERTY; and SETTLEMENTS. 

As to such powers, see paras. 831 et seq., ante. 

Yelland v Ficlis (1604) Moore KB 788; Taylor v Stibbert (1794) 2 Ves 437; Isherwood v Oldknow 
(1815) 3 M & S 382 at 405; Doe d Courtail v Thomas (1829) y B & C 288; Skeeles v Shearley 
(1836) 8 Sim 153 at 158; Wortham v Pemberton, Newenham v Pemberton (1847) 1 De G & Sm 644 
at 659; Lewis v Rees (1856) 3 K & J 132 at 149. See also para. 938, note 7, ante. 


940. Time of operation. A trust in an appointment under a power is 
“constituted”! when the power is exercised, if the power is general?, but when it 
is created, if it is special, Although the interest created by the exercise ome 
special power arises under the appointment’, it is by virtue of the instrument 
creating the power that the appointee takes his interest>; for it is as though the 
settlor had left a blank in the settlement and had given the donee the right to fill 
it up®. Thus if under a power to appoint to children an appointment is made to a 
legitimated child, it will be invalid unless he is legitimated for the purpose not 
only of the appointment but also of the power’. The same principle applies to an 
appointment to an adopted child®. 


I 
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I.e. constituted for the purposes of the Trustee Act 1925, s. 32 (3): see INFANTS, vol. 24, para. 
475. : 

Re Bransbury’s Will Trusts, Grece v Bransbury [1954] 1 All ER 60s, [1954] 1 WLR 496. 

Re Batty, Public Trustee v Bell [1952] Ch 280, [1952] 1 All ER 425; cf. Hart (Inspector of Taxes) 
v Briscoe [1979] Ch 1, [1978] 1 All ER 791. Sec also Muir (or Williams) v Muir [1943] AC 468, 
HL; and para. 914, ante. 

See Re de la Bere’s Marriage Settlement, de la Bere v Public Trustee [1941] Ch 443, [1941] 2 All 
ER 533. 

Re Dowie’s Will Trusts, Re Marriage Settlement of September 24, 1936, Barlas v Pennefather [1949] 
Ch 547 at 553, [1949] 1 All ER 968 at 971. Sce also Re Batty, Public Trustee v Bell [1952] Ch 
280, [1952] 1 All ER 425; cf. Hart (Inspector of Taxes) v Briscoe [1979] Ch 1, [1978] 1 All ER 
791. 

Muir (or Williams) v Muir [1943] AC 468 at 483, HL, per Lord Romer; Hart (Inspector of Taxes) 
v Briscoe [1979] Ch 1, [1978] 1 All ER 791. 

Re Hoff, Carnley v Hoff [1942] Ch 298, [1942] 1 All ER 547, and see AFFILIATION, vol. 1, para. 
670. 

Re Brinkley’s Will Trusts, Westminster Bank v Brinkley [1968] Ch 407, [1967] 3 All ER 805; and 
see Re Valentine’s Settlement, Valentine v Valentine [1965] Ch 831, [1965] 2 All ER 226, CA. 


(6) REVOCATION OF APPOINTMENTS 


(i) Power of Revocation 


941. Mode of exercise. Although a revocation must precede in time any new 
appointment, a power of revocation and new appointment may be exercised by 
a single instrument!. 
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1 Fitzwilliam's Case (1604) 6 Co Rep 32a at 33b. Sec also Re Hawkins, ex parte Official Receiver 
[1892] 1 QB $90 at 904. 
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942. Intention to revoke. A power of revocation is not a power of 
appointment, but often the exercise of a power of revocation is a condition 
precedent to the exercise of a power of appointment. It is necessary to show not 
merely an intention to appoint, but an intention to revoke the existing 
appointment!. Thus, a general devise or bequest? standing alone does not show a 
sufficient intention to revoke as well as to appoint?; nor does a reappointment by 
will exercise a power of revocation exercisable by deed*. Again, an appointment 
expressed to be made in exercise of every power enabling the appointor does not 
extend to property which he cannot appoint without the exercise of a power of 
revocation, if there is other property to which the words might apply®, or if the 
appointment is in a will executed before the power of revocation was reserved®. 

It is otherwise if the purported appointment’ or conveyance® would be entirely 
ineffectual if it were not to be treated as exercising the power of revocation; and, 
if the intention to revoke is otherwise clear, it is not essential to refer expressly to 
the power of revocation’. 


1 Pomfret v Perring (1854) s De GM & G 775; Re Wells’ Trusts, Hardisty v Wells (1889) 42 Ch D 
640. 

2 Le. one taking effect under the Wills Act 1837, S. 27, as to which see para. 908, ante. For the 
position before that Act, see Deg v Deg (1727) 2 P Wms 412 at 414. 

3 Palmer v Newell (1855) 20 Beav 32 at 38; Nanney v Williams (1856) 22 Beav 452; Re Jones, 
Greene v Gordon (1886) 34 Ch D 65; Re Gibbes’ Settlement, White v Randolf (1887) 37 Ch D 143; 
Charles v Burke (1888) 43 Ch D 223n; Re Brace, Welch v Colt [1891] 2 Ch 671; Re Wallinger’s 
Estate [1898] 1 IR 139 (Ir. CA); Re Goulding’s Settlement, Dobell v Dutton (1899) 48 WR 183; Re 
Hall, Rawlings v Hall (1903) 19 TLR 420; Re Thursby’s Settlement, Grant v Littledale [1910] 2 Ch 
ie (CORN 

4 Re Hambro's Marriage Settlements, Hambro v Hambro [1949] Ch 111; on appeal [1949] Ch 484 at 
489, 490, CA, where the Court of Appeal left this point open. 

s Pomfret v Perring (1854) s De GM & G 775; Re Hall, Rawlings v Hall (1903) 19 TLR 420; Re 
Thursby’s Settlement, Grant v Littledale [1910] 2 Ch 181, CA. 

6 Re Butler’s Settlement Trusts [1042] Ch 403, [1942] 2 All ER 191. 

7 Re Barker's Settlement, Knocker v Vernon Jones [1920] 1 Ch 527. 

8 Re Lees’ Trusts, Lees v Lees [1926] WN 220. 

y Re Chatterton’s Settlement, Fox v Powell [1946] Ch 284, [1946] 2 All ER 211. 


943. Effect of failure of appointment. If the intention to revoke in all events 
is clear, it makes no difference that the appointees substituted in place of the 
original appointees cannot take; but if the appointment is revoked in order to 
make a gift in favour of another person, and there is no intention to revoke 
except for that purpose, the removal of the ground of revocation nullifies the 
revocation!. 


1 Quinn v Butler (1868) LR 6 Eq 225; Onions v Tyrer (1716) 1 P Wms 343. Cf. the analogous case 
of dependent relative revocation: see WILLS. 


944. Partial revocation. A deed of appointment containing a power of 
revocation and new appointment must be acted on even if there is evidence that 
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a subsequent appointment in unascertainable terms has been madet. Further, if 
the words of a clause reserving a power of revocation extend by necessary 
grammatical construction to some only of several appointments made by the 
same instrument, a subsequent execution of the power does not revoke all the 
appointments made by the instrument?. 


1 Rawlins v Rickards (1860) 28 Beav 370 at 374. Cf. Onions v Tyrer (1716) 1 P Wms 343. 
2 Morgan v Gronow (1873) LR 16 Eq 1. 


945. Reservation of power of revocation. A power may show an intention 
that an appointment is to be exercisable only during a limited period or in a 
specified manner, or that no power of revocation is to be reserved!. Subject to 
this, an appointment may reserve powers of revocation and new appointment as 
often as the occasion arises, even if such a reservation is not expressly authorised 
by the instrument creating the power?. However, where the power of 
appointment is given to two persons or to the survivor, a power of revocation 
may be reserved to the survivor’, but not to one of the two in the lifetime of the 
other”. 


1 Piper v Piper (1834) 3 My & K 159 at 165, per Lord Brougham LC. See also Cooper v Martin 
(1867) 3 Ch App 47; Re Safford’s Settlement, Davies v Burgess [1915] 2 Ch 211. 

2 Re Gore-Booth’s Estate [1908] 1 IR 387; Sugden on Powers (8th Edn) 387. 

3 Brudenell v Elwes (1802) 7 Ves 382; Dixon v Pyner (1886) 55 LJ Ch 566; Re Harding, Rogers v 
Harding [1894] 3 Ch 315, CA; Re Beesty’s Will Trusts, Farrar v Royal Alfred Merchant Seamen’s 
Society [1966] Ch 223, [1964] 3 All ER 82. 

4 Burnaby v Baillie (1889) 42 Ch D 282. 


946. Adherence to original conditions. The formalities to accompany the 
revocation and new appointment need not be the same as the requirements 
stipulated in the original execution!. Thus a power of revocation reserved to the 
survivor of joint appointors may be made exercisable by deed even if his power 
of appointment as the survivor is by will only?. However, the objects of a 
limited power may not be altered by the machinery of an appointment to them 
reserving a power of revocation and new appointment in favour of others; and 
probably a limited power exercisable with the consent of A could not be 
eee reserving a power of revocation and appointment without A's 
consent?. 


1 Sugden on Powers (8th Edn) 366. 
2 Re Weightman’s Settlement, Astle v Wainwright [1915] 2 Ch 205. 
3 Farwell on Powers (3rd Edn) 305. 


947. Need for express reservation of power. On the principle that a deed 
cannot be revoked unless it reserves a power of revocation, a power, once 
executed, may not be revoked unless a power of revocation is reserved by the 
instrument executing the power, even if the instrument creating the power 
expressly authorises revocation!. This principle does not necessarily apply to 
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powers which may be and are exercised otherwise than by deed?. A power of 
revocation conferred by the instrument creating the original power of appoint- 
ment confers power to make a fresh appointment, but a power of revocation in 
a deed executing a power does not of itself authorise a new appointment’. 


1 Worrall v Jacob (1817) 3 Mer 256; Sugden on Powers (8th Edn) 387, 390, 908; Hele v Bond 
(1717) Prec Ch 474; Lord Teynham v Webb (1751) 2 Ves Sen 198 at 211; Re Gore~Booth’s Estate 
[1908] 1 IR 387. See also Re Booker, Booker v Booker (1886) 34 WR 346 at 347. The 
appointment may be avoidable on the ground of mistake if made in forgetfulness of an earlier 
appointment: Lady Hood of Avalon v Mackinnon [1909] 1 Ch 476; and see MISTAKE, vol. 32, 
Pare 

2 Re Beesty’s Will Trusts, Farrar v Royal Alfred Merchant Seamen’s Society [1966] Ch 223 at 233, 
[1964] 3 All ER 82 at 87. 

3 Sugden on Powers (Sth Edn) 371, 374; Witham v Bland (1674) 3 Swan 277n. 


948. Survival of power after revocation of appointment. If a power of 
revocation in an appointment is exercised, the power of appointment remains 
unaffected; and if an appointment contains a power of revocation and new 
appointment, it does not constitute a new settlement in place of the original 
settlement or exhaust the original power, so that, if the appointment is revoked, 
the original power remains in full force. Where there is a power of appointment 
to be exercised by deed or by will, and the first instrument executing the power 
is a deed which contains the reservation of a power to revoke and to make a 
fresh appointment by deed, and there is a simple revocation of this instrument, 
then, provided the original power is still in full force, there may be a valid 
execution of the original power on revocation by will as well as by deed!. These 
rules do not apply to powers which are executed by will, for by its nature a will 
is always revocable?. If the original power of appointment is not a primary 
power enabling the donee to appoint the trusts, but the land is settled on trusts 
which the donee is enabled to revoke and limit anew, the trusts of the original 
settlement are not revived if the power of revocation and new appointment is 
exercised and then this second appointment is revoked without more?. 


1 Sheffield v Von Donop (1848) 7 Hare 42; Montagu v Kater (1853) 8 Exch 507; Saunders v Evans 
(1861) 8 HL Cas 721. 

2 Lisle v Lisle (1781) 1 Bro CC 533; Lawrence v Wallis (1788) 2 Bro CC 319. See also wits. 

3 Ward v Lenthall (1667) 1 Sid 343; Witham v Bland (1674) 3 Swan 277n; Evans v Saunders, Evans 
v Evans (1855) 6 De GM & G 654 at 678, per Turner LJ. 


(ii) Revocation by Will 


949. Subsequent testamentary document. Unless cogent evidence is given 
that the revocation is unreasonable!, a general clause in a will revoking all 
former wills prima facie revokes a prior testamentary appointment?. However, 
the mere fact of making a subsequent testamentary paper does not work a total 
revocation of a prior will, and revokes it only to the extent to which it is 
inconsistent with it?. Therefore, if a will exercising a limited power contains 
other devises and is followed by a later will, which is declared to be the testator’s 
last will, and which disposes of all his real estate but is not expressed to revoke 
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any previous instrument, the subsequent will has no effect on the appointment 
made by the prior will’. 


1 Smith v Thompson (1931) 146 LT 14; Lowthorpe-Lutwidge v Lowthorpe-Lutwidge [1935] P 151. 

2 Sotheran v Dening (1881) 20 Ch D 99, CA. See also Re Kingdon, Wilkins v Pryer (1886) 32 Ch D 
604, distinguishing Re Merritt (1858) 1 Sw & Tr 112 and Re Joys (1860) 4 Sw & Tr 214; and 
Harvey v Harvey (1875) 32 LT 141. 

3 Re Hawksley’s Settlement, Black v Tidy [1934] Ch 384. See also Duguid v Fraser (1886) 31 Ch D 
449; Re Walker, MacColl v Bruce [1908] 1 Ch 560; Nixon v Prince (1918) 34 TLR 444, where it 
was held that the testator's original will was not revoked, so far as realty was concerned, by a 
later will made by him, as a soldier (before the Wills (Soldiers and Sailors) Act 1918 was 
passed); Re Burton's Settlements, Scott v National Provincial Bank Ltd [1955] Ch 82, [1954] 3 All 
ER 193, where it was held that a direction in a will that, if an appointee refused to settle an 
appointed share, the will should take effect as if the appointee were not the testator’s child, did 
not amount to a revocation of the appointment. 

4 This is so whether before or after the Wills Act 1837. See Pitt v Jackson (1786) 2 Bro CC 51; 
Freeman v Freeman (1854) Kay 479 at 487, per Wood V-C; affd. 5 De GM & G 704; Lemage v 
Goodban (1865) LR 1 P & D 57; Shiel v O'Brien (1872) 7 IR Eq 64; Cadell v Wilcocks [1898] P 
21; Kent v Kent [1902] P 108. 


950. Marriage. A will made after 1925 and expressed to be made in 
contemplation of a marriage is not revoked by the solemnisation of the marriage 
contemplated!. Subject to this, every will made? by any person is revoked by his 
or her marriage, except a will made in exercise of a power of appointment, 
when the real or personal estate so appointed would not, in default of such 
appointment, pass to his or her executor or administrator, or to the person 
entitled? on his or her intestacy+. This statutory exception extends to the case 
where, in default of appointment, the property goes in the way stated only in 
the event of certain contingencies happening. It also applies to the case where, in 
default of appointment, the property of which the will disposes passes under the 
settlement containing the power, even if the same persons would take under the 
settlement as would have taken in the case of an intestacy. Apart from this 
statutory exception, an appointment by will is revoked by any act amounting to 
a revocation in law of a proper will®. 


1 Law of Property Act 1925, s. 177; Pilot v Gainfort [1931] P 103; Sallis v Jones [1936] P 43, 
where it was held that the will must contain more than a reference to marriage generally; Re 
Langston [1953] P 100, [1953] 1 All ER 928 (distinguished in Re Coleman, Coleman v Coleman 
[1976] Ch 1, [1975] 1 All ER 675). See wits. 

2 le. every will made since the Wills Act 1837: sees. 34. 

3 Le. under the Administration of Estates Act 1925: see EXECUTORS, vol. 17, paras. 1376 et seq. 
The Statute of Distribution (1670) to which the Wills Act 1837, s. 18, refers, was repealed and 
replaced, except as to deaths before 1926, by the Administration of Estates Act 1925. 

4 Wills Act 1837, s. 18; Re Russell (1890) 15 PD 111; Re Paul, Public Trustee v Pearce [1921] 2 Ch 
1; Re Gilligan [1950] P 32, [1949] 2 All ER 401 (next of kin includes widow). As to the 
position before the Act, sec Hodsden v Lloyd (1789) 2 Bro CC 534; Douglas v Cooper (1834) 3 
My & K 378 at 381; and Logan v Bell (1845) 1 CB 872. As to the nature of the grant of probate 
in such a case, see EXECUTORS, vol. 17, para. 860. 

§ Re Fenwick (1867) LR 1 P 8 D 319; Re McVicar (1869) LR 1 P & D 671; Re Worthington (1871) 
20 WR 260. 

6 Reid v Shergold (1805) 10 Ves 370; Sugden on Powers (8th Edn) 458. As to the revocation of 
wills, see wires. See also Velasco v Coney [1934] P 143, where a power exercised by will was 
valid by Italian and English law, the revocation of the will was in conformity with the 
requirements of Italian law only, and it was held that the appointment had been revoked). See 
also para. 905, ante, and CONFLICT OF LAWS, vol. 8, paras. 693—697. 
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4. INVALID EXERCISE OF POWERS 
(1) EXCESSIVE EXECUTION 


951. Nature of excessive execution. There is excessive execution of a power 
if an exercise of the power transgresses the rule against perpetuities! or exceeds 
the scope of the power?. The scope of the power may be exceeded in the 
following ways: by granting excessive interests, annexing conditions, adding 
imitación or modifications or delegating powers. If there is a complete 
execution of the power with the addition of something improper, the execution 
is good and the excess bad, whereas if there is no complete execution, or if the 
boundaries between the excess and the execution are not distinguishable, the 
whole appointment fails’. In order to be valid, the appointment must be distinct 
and absolute’. 


1 See PERPETUITIES. For the distinction between a power invalid ab initio and one of which a 
particular exercise is invalid, see Re Watson’s Settlement Trusts. Dawson v Reid [1959] 2 All ER 
676, [1959] 1 WLR 732. See also Pilkington v IRC [1964] AC 612, [1962] 3 All ER 622, HL; 
Re Hunter's Will Trusts, Gilks v Harris [1963] Ch 372, [1962] 3 All ER 1050; Re Abrahams’ 
Will Trusts, Caplan v Abrahams [1969] 1 Ch 463, [1967] 2 All ER 1175; IRC v Williams [1969] 
3 All ER 614, [1969] 1 WLR 1197; Re Hastings-Bass, Hastings v IRC [1975] Ch 25, [1974] 2 
AIPER 193, GA. 

See Re Lonsdale’s Will Trusts, Lowther v Lowther [1960] Ch 288, [1959] 3 All ER 679, CA. 

3 Alexander v Alexander (1755) 2 Ves Sen 640 at 644; Adams v Adams (1777) 2 Cowp 651; 
Hamilton v Royse (1804) 2 Sch & Lef 315 at 332; McDonald v McDonald (1875) LR 2 Sc & Div 
482; Re Farncombe’s Trusts (1878) 9 Ch D 652; Re Cohen, Brookes v Cohen [1911] 1 Ch 37; Re 
Holland, Holland v Clapton [1914] 2 Ch 595; Mackenzie’s Trustees v Mackenzie 1927 SC 424. 

4 Reid v Reid (1858) 25 Beav 469; Rucker v Scholefield (1862) 1 Hem & M 36; Re Oliphant’s 
Trusts, Re Dixon’s Will, Phillips v Phelps (1916) 86 LJ Ch 452; Re Johnson’s Settlement Trusts, 
McClure v Johnson [1943] Ch 341, [1943] 2 All ER 490. 
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952. Severance of appointment. If a power becomes ineffective as to part of 
the property, an appointment of the whole is nevertheless good to that extent!. 
Similarly, under a power to appoint £25,000, an appointment of £-15,000 clear 
of capital transfer tax takes effect as an appointment of £15,000 together with 
any capital transfer tax payable up to but not exceeding a further £10,000?. 

- Again, where some of the appointees are objects and some are not, the 
appointment, if severable, is valid as to the objects alone?; but where the 
appointment is to a class which includes both objects and non-objects*, and is 
not severable, the whole appointment fails?. 


1 Re Turner, Hudson v Turner [1932] 1 Ch 31. 

2 Re Keele Estates (No. 2), Aveling v Sneyd [1952] Ch 603, [1952] 2 All ER 164, CA. See also 
paras. 851, 871, ante. Death duties have now been replaced by capital transfer tax: see generally 
GIFT AND ESTATE TAXATION, vol. 19, paras. 601, 602. 

3 Bruce v Bruce (1871) LR 11 Eq 371; Re Kerr’s Trusts (1877) 4 Ch D 600. 

4 As to the use of the word “object”, see para. 809, note 1, ante. Accordingly, “non-object” or 
“Stranger” means any person who is not a specified person or a member of the class. 

s Harvey v Stracey (1852) 1 Drew 73 at 117; Rucker v Scholefield (1862) 1 Hem € M 36; Re 
Brown’s Trust (1865) LR 1 Eq 74. As to the principle of distribution pro rata, sec Re Witty, 
Wright v Robinson [1913] 2 Ch 666 at 673, CA, per Cozens-Hardy MR (no question of 
remoteness). Cf. Re Cunard, Cunard v Cunard (1918) 53 L Jo 63. 
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953. Severance of trusts and conditions. If an appointment is made subject 
to an invalid but separable condition, the condition is bad but the appointment is 
valid!. Similarly, an appointment to an object subject to a charge for an 
unauthorised object is good but the charge fails?; and an appointment providing 
for a settlement? or subject to a qualifying trust? is void only so far as it applies 
to non-objects. Again, if, without appointing to any non-object, the donee 
attempts to delegate his power, and then makes a proper appointment in default 
of appointment by his delegate, the words of delegation are treated as being 
struck out and the appointment in default is valid®. However, an appointment 
subject to an inseparable condition is wholly void®, as also, it seems, is an 
appointment to an object upon trust for non-objects, on the ground either that it 
is indivisible” or that there is no intention to benefit objects$. 


1 Roberts v Dixwell (1738) Sugden on Powers (8th Edn) 1 App. 930; Sadler v Pratt (1833) s Sim 
632; Palsgrave v Atkinson (1844) 1 Coll 190; Watt v Creyke (1856) 3 Sm & G 362; Rooke v Rooke 
(1862) 2 Drew & Sm 38; Roach v Trood (1876) 3 Ch D 429, CA; Re Holland, Holland v Clayton 
[1914] 2 Ch 595; Re Staveley, Dyke v Staveley (1920) 90 LJ Ch 111; Re Neave, Neave v Neave 
[1938] Ch 793, [1938] 3 All ER 200. This last case was disapproved in Re Simpson, Chadderton v 
Simpson [1952] Ch 412, [1952] 1 All ER 963, on the ground that the appointment was 
fraudulent, but Re Simpson, supra, was itself not followed in Re Burton’s Settlements, Scott v 
National Provincial Bank Ltd [1955] Ch 82, [1954] 3 All ER 193. See also paras. 964, 966, post. 
Dowglass v Waddell (1886) 17 LR Ir 384; Re Jeaffreson’s Trusts (1866) LR 2 Eq 276. 

Re Witty, Wright v Robinson [1913] 2 Ch 666, CA; Re Burton’s Settlements, Scott v National 
Provincial Bank Ltd [1955] Ch 82, [1954] 3 All ER 193. See also Leahy v Payne [1920] 1 IR 260 
(condition in favour of another object). 

Carver v Bowles (1831) 2 Russ & M 301 at 304; Kampf v Jones (1837) 2 Keen 756; Harvey v 
Stracey (1852) 1 Drew 73 at 137-143; Re Lord Sondes Will (1854) 2 Sm & G 416; Stephens v 
Gadsden (1855) 20 Beav 463; Woolridge v Woolridge (1859) John 63; Churchill v Churchill (1867) 
LR s Eq 44; McDonald v McDonald (1875) LR 2 Sc & Div 482; Dowglass v Waddell (1886) 17 
LR Ir 384; Cooke v Cooke (1887) 38 Ch D 202; Re Boyd, Nield v Boyd (1890) 63 LT 92; Re 
Witty, Wright v Robinson [1913] 2 Ch 666 at 673, CA; Re McCormick, Hazlewood v Foot [1915] 
1 IR 315 (restraint on anticipation struck out); Re Manning’s Trusts (1915) 49 ILT 143; Re 
Oliphant’s Trusts, Re Dixon’s Will, Phillips v Phelps (1916) 86 LJ Ch 452; Re Walker and Elgee’s 
Contract (1918) 53 ILT 22. 

Ingram v Ingram (1740) 2 Atk 88; Stockbridge v Story (1871) 19 WR 1049; Carr v Atkinson (1872) 
LR 14 Eq 397; Webb v Sadler (1873) 8 Ch App 419; Slark v Dakyns (1874) 10 Ch App 35; 
Wilkinson v Farwell (1887) 35 Ch D 128; Re Witty, Wright v Robinson [1913] 2 Ch 666, CA. 
See also Re Boulton’s Settlement Trust, Stewart v Boulton [1928] Ch 703, where it was held that 
the power was invalid because it was both a delegation of the power and in excess of it. As a 
result, the appointment was invalid, and the gift to the remainderman was accelerated. See also 
para. 889, ante. 

Webb v Sadler (1873) 8 Ch App 419. See also Hay v Watkins (1843) 3 Dr & War 339; D’ Abbadie 
v Bizoin (1871) 5 IR Eq 205; Re Perkins, Perkins v Bagot [1893] 1 Ch 283; Re Cohen, Brookes v 
Cohen [1911] 1 Ch 37. 

7 See Gerrard v Butler (1855) 20 Beav 541; Tomkyns v Blane (1860) 28 Beav 422; Rucker v 
Scholefield (1862) 1 Hem & M 36. 

See Hamilton v Royse (1804) 2 Sch & Lef 315 at 332; Re Cohen, Brookes v Cohen Md Cray 
See also Wilson v Wilson (1869) 17 WR 220; Wallinger v Wallinger (1869) LR y Eq 301; Re 
Meredith’s Trusts (1876) 3 Ch D 757; Re Swinburne, Swinburne v Pitt (1884) 27 Ch D 696. 
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954. Executory gift over to stranger. If there is a gift over to a stranger! by 
way of executory limitation, the original gift fails on the occurrence of the event 
on which the executory gift was limited to take effect, although the gift over is 
distinct from the original gift and, being to a stranger, is void?. It is otherwise if 
the executory gift is void for remoteness? or if it may be inferred that the donee 
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did not intend divesting to take place unless the gift over was effective, as where 
the gift over is to issue of the original appointce*. In these cases the original gift 
becomes-absolute. 


1 For the meaning of “stranger”, sec para. 952, note 4, ante. 

2 Brown v Nisbett (1750) 1 Cox Eq Cas 13; Doe d Blomfield v Eyre (1848) s CB 713, Ex Ch; Re 
Staples, Fitzherbert v Midland Bank Executor and Trustee Co Ltd [1933] IR 126. See also Bate v 
Willats (1877) 37 LT 221. This rule is not peculiar to powers of appointment but may arise 
under ordinary gifts a will: see WILLS. 

3 Re Brown and Sibly’s Contract (1876) 3 Ch D 156; Re Staveley, Dyke v Staveley (1920) 90 LJ Ch 
111; Re Pratt’s Settlement Trusts, MeCullum v Phipps-Hornby [1943] Ch 356, [1943] 2 All ER 
488. See also PERPETUITIES. 

4 See Re Rooke, Rooke v Rooke [1953] Ch 716, [1953] 2 All ER 110 (gift by will of testator 
absolutely entitled). 


955. Valid appointment preceded by excessive appointment. Where 
property is appointed to a stranger for life with remainder to an object, the 
property will pass in default of appointment during the stranger’s life, but, 
subject to this, the appointment to the object is valid'. The object’s interest is not 
accelerated unless a contrary intention appears in the appointment?. On an 
appointment to a stranger with a contingent appointment over to an object, the 
appointment over takes effect if the contingency occurs, despite the failure of the 
appointment to the stranger?. Thus, if under a power to appoint to children 
there is an appointment to a grandchild, but if he dies before attaining full age, 
then to a child, the child will take only if the grandchild dies a minor; subject to 
this the property passes in default of appointment’. 


1 Crozier v Crozier (1843) 3 Dr & War 353. See also Alexander v Alexander (1755) 2 Ves Sen 640; 
Doe d Duke of Devonshire v Lord Cavendish (1782) 4 Term Rep 741n; Robinson v Hardcastle 
(1788) 2 Bro CC 344; Reid v Reid (1858) 25 Beav 469. Such an appointment of the legal estate 
in land, made by deed, was held to be wholly void: Brudenell v Elwes (1801) 1 East 442. As to 
the use of the word “object”, see para. 809, note 1, ante; and as to the meaning of “stranger”, 
see para. 952, note 4, ante. 

2 Crozier v Crozier (1843) 3 Dr & War 353; Craven v Brady (1867) LR 4 Eq 2009; affd. (1869) 4 
Ch App 296; Line v Hall (1873) 43 LJ Ch 107; Re Finch and Chew’s Contract [1903] 2 Ch 486; 
Re Loughhead, Hamilton v Loughhead [1918] 1 IR 227; but see Re Boulton’s Settlement Trust, 
Stewart v Boulton [1928] Ch 703, cited in para. 953, note $, ante. 

3 Alexander v Alexander (1755) 2 Ves Sen 640; Robinson v Hardcastle (1788) 2 Bro CC 344; 
Routledge v Dorril (1794) 2 Ves 357; Re Enever's Trusts, Power v Power [1912] 1 IR 511; but see 
Crompe v Barrow (1799) 4 Ves 681; Hewitt v Lord Dacre (1838) 2 Keen 622. 

4 Long v Ovenden (1881) 16 Ch D 691. See also Williamson v Farwell (1887) 35 Ch D 128; Re 
Lambert, Lambert v Lambert [1910] 1 IR 280 (Ir. CA). 


956. Invalid exercise of power of advancement. The exercise of a power of 
advancement in favour of an object may only be exercised if there is a good 
reason for the advance and it would be beneficial for that object’. If property is 
advanced for a specific purpose, a trustee is at the very least under a duty to 
inquire as to its application, and, if in doubt, to take steps to ensure its correct 
application, bearing in mind that the appointed object might be acting under 
undue influence?. A failure to observe these principles may result in an invalid 
exercise, with the appointor having to make good the resulting breach of trust’. 
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1 Re Pauling's Settlement Trusts, Younghusband v Coutts € Co [1964] Ch 303, [1963] 3 All ER 1, 
(CA. 

Re Pauling's Settlement Trusts, Younghusband v Coutts € Co [1964] Ch 303, [1963] 3 All ER 1, 
CA. As to the presumption of undue influence, sec also EQUITY, vol. 16, paras. 1227-1230. 

Re Pauling's Settlement Trusts, Younghusband v Coutts & Co [1964] Ch 303, [1963] 3 All ER 1, 
CA: 


hu 


st 


(2) DEFECTIVE EXECUTION 


957. Principles. If the execution of a power is invalid at law through failure to 
comply with all the requirements of the power, equity will in certain cases aid 
the execution!. The principle is that whenever a person who has power over an 
estate, whether or not a power of ownership, shows an intention to execute the 
power in discharge of some moral or natural obligation, equity will act on the 
conscience of those entitled in default of appointment and compel them to 
perfect the intention’. Provided there is an intention to pass the property to the 
persons to be benefited, an intention to do so by an exercise of the power is not 
essential’. However, in addition to the intention, it is essential to establish the 
amount of the benefit, and good consideration; and the lack of any of these 
suffices to prevent the court from aiding the invalid execution’. 


1 Sugden on Powers (Sth Edn) $32. 

2 Chapman v Gibson (1791) 3 Bro CC 229; Lowson v Lowson (1791) 3 Bro CC 272. 
3 Carver v Richards (1859) 27 Beav 448 at 495; aftd. (1860) 1 De GF & J 548. 

4 Garth v Townsend (1869) LR 7 Eq 220; Kennard v Kennard (1872) 8 Ch App 227. 


958. Powers within the principle. Equity will not aid the defective execution 
of statutory powers!. Thus, no aid would be granted to the former statutory 
powers? of a tenant in tail to grant leases3, but it will be granted to all other 
types of power, including powers of charging? and, it seems, powers vested in 
husband and wife jointly?. 


1 Sce Peachy v Duke of Somerset (1721) 1 Stra 447; Griffiths v Vere (1803) y Ves 127 at 134; Keating 

v Sparrow (1810) 1 Ball & B 367; Re Brain (1874) LR 18 Eq 389; A-G of Victoria v Ettershank 

(1875) LR.6 PC 354; Re Bolton Estates, Russell v Meyrick [1903] 2 Ch 461, GA. 

Le. under 32 Hen. 8 c. 28 (1540) (repealed as obsolete by the Law of Property (Amendment) 

- Act 1924, s. 10, Sch. 10). i : 

3 Earl of Darlington v Pulteney (1775) 1 Cowp 260 at 267. Cf. Luttrell v Olmius (1787) cited 11 Ves 
638. See also the Fines and Recoveries Act 1833, and REAL PROPERTY. 

4 Wilkie v Holme (1752) 1 Dick 165; Wade v Paget (1784) 1 Bro CC 363. 

5 But see Martin v Mitchell (1820) 2 Jac & W 413 at 425, 426. 


i) 


959. Defects not of the essence. Equity gives relief only in respect of defects 
which are not of the essence of the power. Relief will not be granted so as to 
defeat anything material to the intention of the donor of the power!. Thus mere 
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defects in the mode of execution will be aided?, and so will an appointment by 
will made under a power to appoint only by deed?. No aid will be given to an 
appointment by irrevocable deed made under a power to appoint only by will, 
or to an appointment which would result in a fraud on the power? or aid a 
breach of trustó. Moreover, no aid will be given to the exercise by will of a 
power of revocation by deed if it is clear that a deed is of the essence, as where 
the original power of appointment was by will or decd and on its exercise a 
power to revoke by deed only was reserved”. Nor will the court aid a lease 
containing unusual covenants granted under a power to lease with usual 
covenants, or a lease granted without consent under a power to lease with 
consent?, or under a power not authorising such a reservation, a sale of land 
reserving timber!® or minerals!!, 


1 See Cooper v Martin (1867) 3 Ch App 47 at $8; Frazer v Riversdale [1913] 1 IR 539 at 545. 

2 Sneed v Sneed (1747) Amb 64; Morse v Martin (1865) 34 Beav soo. See also Cooper v Martin 
(1867) 3 Ch App 47; Hallett to Martin (1883) 24 Ch D 624. 

3 Tollet v Tollet (1728) 2 P Wms 489. 

4 Reid v Shergold (1805) 10 Ves 370 at 380; Coffin v Cooper (1865) 13 WR 571 at 572. See also Re 
Wealsh’s Trusts (1878) 1 LR Ir. 320; Chism v Lipsett [1905] 1 IR 60 (Ir. CA); and para. 866 ante. 

5 Re Kirwan’s Trusts (1883) 25 Ch D 373 at 382. 

6 Mortlock v Buller (1804) 10 Ves 292 at 317. See also Ord v Noel (1820) 5 Madd 438; Bellringer v 
Blagrave (1847) 1 De G & Sm 63; Sun Permanent Benefit Building Society v Western Suburban and 
Harrow Road Permanent Building Society [1921] 2 Ch 438, CA. 

7 Re Hambro’s Marriage Settlements, Hambro v Hambro [1949] Ch 484, CA. 

8 Medwin v Sandham (1789) 3 Swan 685. As to what are the usual covenants, see LANDLORD AND 
TENANT. 

y Lawrenson v Butler (1802) 1 Sch & Lef 13. 

10 Cockerell v Cholmeley (1830) 10 B & C 564; attd. on appeal (1832) 1 Cl & F 60, HL; and see the 
Settled Land Act 1925, ss. 49 (2), 66. As to sale of land generally, see SALE OF LAND. 

11 Sce Buckley v Howell (1861) 29 Beav 546; Re Newell and Nevill’s Contract [1900] 1 Ch go. Cf. 
Re Gladstone, Gladstone v Gladstone [1900] 2 Ch 101, CA; Re Duke of Rutland’s Settled Estates, 
Duke of Rutland v Marquis of Bristol [1900] 2 Ch 206; Re Chaplin and Staffordshire Potteries 
Waterworks Co Ltd’s Contract [1922] 2 Ch 824, CA (personal representatives). See also Dayrell v 
Hoare (1840) 12 Ad & El 356 at 369. As to the power to reserve minerals on sale, see the 
Trustee Act 1925, ss. 12 (2), 68 (6); Settled Land Act 1925, s. 50; Law of Property Act 1925, 
ss. 28, 1O01 (2) (i); and the Administration of Estates Act 1925, s. 39; and EXECUTORS, vol. 17, 
paras. IIYI-1227; MORTGAGE, vol. 32, paras. 573, $74; SETTLEMENTS; TRUSTS. See also Re 
Dicconson (a lunatic) (1880) 15 Ch D 316, and MENTAL HEALTH, vol. 30, para. 1237. 


960. Persons who may claim relief. Equity aids the defective execution of a 
power only in favour of persons who stand in a particular relationship to the 
donee, and not the creator, of the power!. Relief is granted in the same cases as 
those in which the court supplied a surrender in the case of defective dispositions 
of copyholds?. Relief will be granted where the following persons claim. 

(1) Purchasers for value—a person falls within this head only if there 1s 
consideration and an intention to purchase’, and a valid and binding contract?, 
such as, under a covenant on marriage, to exercise a power to jointure>. Also 
included as purchasers are mortgageesó and lessees”. Thus, where a power to 
lease arose only on the determination of an existing lease, an agreement to grant 
a lease entered into before the existing lease determined has been enforced by 
way of aiding defective execution®; and trustees during a minority have power 
to grant a lease which the deceased tenant for life in his lifetime contracted to 
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grant?. Even where relief might otherwise be refused, it will be granted if after 
the death of a tenant for life who has granted a defective lease under a power, 
the remaindermen do not act and allow the lessee to expend money on the 
premises!®. The lessee would have no claim against the lessor’s estate for 
granting a defective lease except on express covenants!!. 

(2) Creditors—equity will aid a defective execution where a testator has 
shown an intention to provide for his debts!?. However, creditors cannot have 
aid for an appointment to a volunteer! and a purchaser has a better equity than 
ereditors!”. 

(3) ‘Charities? >. 

(4) Persons for whom the appointor is under a natural or moral obligation to 
provide!®—relief may be granted in favour of persons under this head unless the 
appointor is under an equal obligation to provide for the persons entitled in 
default of appointment who are unprovided for!”. Under this head, relief may 
be granted for the defective exercise of a power intended as a provision for a 
wife and child, even in favour of volunteers’, and the court will not inquire 
into the quantum of the provision for the wife!? or child?°. However, equity 
will not relieve in favour of persons for whom the appointor is under no 
obligation to provide, such as a husband?!, grandchild??, natural child or 
cousin?3, nephew or niece*+ or mere volunteer, even if he is the creator of the 
power?*. 


Sugden on Powers (Sth Edn) 537. 

Chapman v Gibson (1791) 3 Bro CC 229 at 231; Sayer v Sayer, Innes v Sayer (1849) 7 Hare 377 

at 387; aftd. on appeal (1851) 3 Mac & G 606; but see Jefferys v Jefferys (1841) Cr € Ph 138. 

3 Sergison v Sealey (1742) 2 Atk 412. See also Hughes v Wells (1852) 9 Hare 749 at 769. 

4 Morgan v Milman (1853) 3 De GM & G 24; Re Battersea Park Acts, Re Arnold (1863) 32 Beav 
591; Re Dykes’ Estate (1869) LR 7 Eq 337. An oral contract relating to land and supported only 
by acts of part performance would probably not suffice: Morgan v Milman, supra, at 33. See also 
LANDLORD AND TENANT. 

$ Countess of Coventry v Earl of Coventry (1724) 2 P Wms 222. 

6 Jennings v Moore (1708) 2 Vern 609. 

7 Clark v Smith (1842) y Cl & Fin 126 at 141, HL. See also LANDLORD AND TENANT. 

8 Campbell v Leach (1775) Amb 740; Long v Rankin (1822) Sugden on Powers (8th Edn) 895, HL; 
Dowell v Dew (1842) 1 Y & C Ch Cas 345; affd. (1843) 12 LJ Ch 158. 

9 Davis v Harford (1882) 22 Ch D 128. See also the Settled Land Act 1925, ss. 63, yo (2), and 
SETTLEMENTS. 

10 Stiles v Cowper (1748) 3 Atk 692; A-G v Day (1749) 1 Ves Sen 218; Shannon v Bradstreet (1803) 
1 Sch & Lef 52; Hope v Lord Cloncurry (1874) 8 IR Eq 555; Kennan v Murphy (1879) 6 LR Ir 
ee on appeal (1880) 8 LR Ir 285 (Ir. CA); but see Doe d Pulteney v Lady Cavan (1794) s Term 

ep 567. 

11 Blore v Sutton (1817) 3 Mer 237; Stamford v Omly (undated) cited 1 Sch & Lef 65; Vernon v Lord 
Egmont (1827) 1 Bli NS 554, HL; Lock v Furze (1866) LR 1 CP 441, Ex Ch. For the difference 
between breach of a convenant implied from the word “demise” and breach of express 
covenant, see Adams v Gibney (1830) 6 Bing 656; Line v Stephenson (1838) 4 Bing NC 678; affd. 
5 Bing NC 183; Williams v Burrell (1845) 1 CB 402; Penfold v Abbott (1862) 32 LJQB 67; and 
LANDLORD AND TENANT. 

12 Chapman v Gibson (1791) 3 Bro CC 229 at 231. 

13 See Sugden on Powers (8th Edn) 540. Cf. Holmes v Coghill (1806) 12 Ves 206. 

14 See George v Milbanke (1803) 9 Ves 190; Daubeny v Cockburn (1816) 1 Mer 626 at 638: but see 
Beyfus v Lawley [1903] AC 411, HL, where there was a covenant to exercise a power by will: 
see para. 884, ante. See also the Administration of Estates Act 1925, ss. 1 (r) 2 (5) minal 
EXECUTORS, vol. 17, paras. 1103, 1114, 1115. 

ts AG pv pee (1717) 2 Vern 755; Innes v Sayer (1851) 3 Mac & G 606 at 620. See CHARITIES, vol. 
$, para. 61. 

16 Chapman v Gibson (1791) 3 Bro CC 229 at 231. 


um 
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17 Chapman v Gibson (1791) 3 Bro CC 229. See also Smith v Baker (1737) 1 Atk 385; Braddick v 
Mattock (1822) Madd & G 361; Hume v Rundell (1822) 6 Madd 331; Lucena v Lucena (1842) $ 
Beav 249; Morse v Martin (1865) 34 Beav 500; Re Walsh’s Trusts (1878) 1 LR Ir 320. 

18 Hervey v Hervey (1739) 1 Atk 561 at 568. 

19 See Read and Nashe’s Case (1589) 1 Leon 147; Wigson v Garret (1674) T Raym 239; Tollet v 
Tollet (1728) 2 P Wms 489; Smith v Baker (1737) 1 Atk 385; Marston v Gowan (1790) 3 Bro CC 
170; Mestaer v Gillespie (1805) 11 Ves 621 at 638; Re Bolton Estates, Russell v Meyrick [1903] 2 
Ch 461, CA. 

20 Cotter v Layer (1731) 2 P Wms 623; Jones v Clough (1751) 2 Ves Sen 365; Chapman v Gibson 
(1791) 3 Bro CC 229; Hume v Rundell (1822) 6 Madd 331; Lucena v Lucena (1842) 5 Beav 249; 
Morse v Martin (1865) 34 Beav 500; Re Walsh’s Trusts (1878) 1 LR Ir 320; Re Walker, MacColl 
v Bruce [1908] 1 Ch 560. 

21 Moodie v Reid (1816) 1 Madd 516. See also Hughes v Wells (1852) 9 Hare 749 at 769. 

22 Kettle v Townsend (1690) 1 Salk 187; Perry v Whitehead (1801) 6 Ves $44. 

23 Tudor v Anson (1754) 2 Ves Sen 582; Bramhall v Hall (1764) 2 Eden 220; Blake v Blake (1817) 
Beat $75. 

24 Marston v Gowan (1790) 3 Bro CC 170. 

25 See note to Watts v Bullas (1702) 1 P Wms 60; Sergison v Sealey (1742) 2 Atk 412. 


961. Non-execution. In general, equity will not grant relief against non- 
execution of a power!, as distinct from defective execution, even if it occurred 
through accident? or mistake?. Thus, an imperfect contract will not be upheld as 
a valid execution of a power of sale*. But relief will be granted if the non- 
execution is procured by fraud, provided, it seems, the fraud is that of the person 
entitled in default of appointment?, and the grant of rectification is not 
objectionable as aiding non-execution®. 


1 Tollet v Tollet (1728) 2 P Wms 489; Holmes v Coghill (1806) 12 Ves 206. See also Tomkin v 
Sandys (1718) 2 P Wms 227n; Shannon v Bradstreet (1803) 1 Sch & Lef 52 at 62. 

2 Buckell v Blenkhorn (1846) 5 Hare 131 at 142. 

3 Langslow v Langslow (1856) 21 Beav 552; Carver v Richards (1859) 27 Beav 488 at 496; Re Jack, 
Jack v Jack [1899] 1 Ch 374. 

4 Blore v Sutton (1817) 3 Mer 237; Morgan v Milman (1853) 3 De GM & G 24; but see Stiles v 
Cowper (1748) 3 Atk 692. 

5 See Bath and Mountague’s Case (1693) 3 Ch Cas ss at 84, 108, 122; Vane v Fletcher (1717) 1 P 
Wms 352 at 353; Luttrell v Olmius (1787) cited 11 Ves 638; but see Middleton v Middleton (1819) 
1 Jac & W 94. 

6 Johnson v Bragge [1901] 1 Ch 28. 


(3) FRAUD ON A POWER 


962. Fraudulent appointments. A person who has a limited power must 
exercise it in good faith for the end designed, otherwise the execution is a fraud 
on the power, and so void!. Fraud in this connection does not necessarily imply 
any moral turpitude?. It is used to cover all cases in which the purpose of the 
appointment is to effect some object that is beyond the purpose and intent of the 
power?, whether this be selfish or, in the appointor's belief, a more beneficial 
mode of disposition of the property and more consonant with that which he 
believes to be the real wish of the donor of the power under the circumstances 
existing at the date of the appointment*. The true intention of the donor must 
be ascertained from the instrument creating it, and not otherwise, even if the 
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appointor is also the donor. The doctrine has no application to general powers 
or to hybrid powers! conferred on the appointor for his own benefit’. 

Cases of frauds on a power are related to (1) corrupt purpose’; (2) foreign 
purpose’, or (3) antecedent agreement to benefit non-objects!°. 


1 Cloutte v Storey [1911] 1 Ch 18, CA. 

2 As to fraud as a ground for relief in equity, and equitable extensions of fraud, sce EQUITY, vol. 
16, paras. 1218-1221. As to fraudulent intent as a ground for the impeaching of conveyances 
by creditors or subscquent purchasers, see FAMILY ARRANGEMENTS, vol. 18, paras. 362-370. As to 
fraud in connection with representations, see MISREPRESENTATION, Vol. 31, paras. 1052 ct seq. 

3 Duke of Portland v Lady Topham (1864) 11 HL Cas 32 at $4. 

4 Aleyn v Belchier (1758) 1 Eden 132; Duke of Portland v Lady Topham (1864) 11 HL Cas 32; 
Vatcher v Paull [1915] AC 372 at 378, PC. Sce also Topham v Duke of Portland (1869) 5 Ch App 
40 at $9; Re Greaves, Public Trustee v Ash [1954] Ch 434 at 445, [1954] 1 All ER 771 at 775, 
CA; Re Brook’s Settlement, Brook v Brook [1968] 3 All ER 416 at 421, [1968] 1 WLR 1661 at 
1665, per Stamp J. 

5 Lee v Fernie (1839) 1 Beav 483; Topham v Duke of Portland (1863) 1 De GJ & Sm 517; aftd. 
(1864) 11 HL Cas 32; Hutchins v Hutchins (1876) 10 IR Eq 453. 

6 As to hybrid powers, see para. 805, ante. 

7 See Re Triffitt’s Settlement, Hall v Hyde [1958] Ch 852 at 863, [1958] 2 All ER 299 at 303, 304. 

8 See para. 963, post. 

9 Sec para. 964, post. 
10 Sec para. 965, post. For the meaning of “non-objects”, see para. 952, note 4, ante. 


963. Corrupt purpose. An appointment is fraudulent and void if made with a 
corrupt purpose, as where the appointor’s object is to benefit himself!, for 
example by appointing to a child of his who is seriously ill, in the hope of taking 
the property as the child’s next of kin?. It is immaterial if the benefit is not 
financial but, for example, is to aid the appointor in obtaining a divorce’. The 
mere possibility that the appointor will derive some benefit, as where he is the 
father of an appointee who is a minor*, is not enough to invalidate an 
appointment which is valid in other respects?. 

The burden, which may be shifted®, initially lies on the person seeking to 
avoid the appointment, and he must prove the corrupt purpose. A mere 
possibility of benefit, or improper motives such as anger or resentment, will not 
suffice’. Further, there is nothing to invalidate an appointment by the donee of 
the power in his own favour if he is one of the objects of the power’. A parent 
on executing an appointment in favour of children may not bargain with them 
for the purchase of other expectant shares”, although, in the absence of any 
intention by the appointor to benefit himself or any other non-object!0, an 
appointment by a parent to his child is not invalidated merely because the parent 
purchases the child’s interest!?. An appointment under a testamentary power is 
not invalidated merely because it is made in pursuance of a covenant, for such a 
covenant cannot be enforced either specifically or in damages, and so by making 
the agreed appointment the appointor obtains no advantage for himself by way 
of escaping a prospective liability!?. 

Trustees who have reason to believe that an appointment of the trust funds is 
bad are under a duty to see that the funds are not improperly distributed, and are 
liable for any breach of this duty*3. They must not raise untenable objections!+, 
but their duty is to watch jealously transactions between father and child, and 
the court will support them if their motive is honest'>. On an application to the 
court for approval of a proposed arrangement under a trust!®, if there is a fair 
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case for an investigation to determine whether the arrangement involves a fraud 
on a power, and the question remains unresolved, the court must not approve 
the arrangement!?. 


1 Lord Hinchinbroke v Seymour (1789) 1 Bro CC 395; Lord Sandwich’s Case (1789) cited in 4 Dr & 

War ss; Palmer v Wheeler (1811) 2 Ball & B 18; Jackson v Jackson (1840) 7 Cl & Fin 977, HL; 

Keily v Keily (1843) 4 Dr & War 38 at ss; Harrison v Randall (1851) 9 Hare 397; Rowley v 

Rowley (1854) Kay 242. Sce also Gee v Gurney (1846) 2 Coll 486; Warde v Dixon (1858) 28 LJ 

Ch 315; Eland v Baker (1861) 29 Beav 137 (cf. Re Phillips, Lawrence v Huxtable [1931] 1 Ch 347: 

see para. 807, ante); Davies v Hugenin (1863) 1 Hem € M 730; Carroll v Graham (1865) 11 Jur 

NS 1012; Henty v Wrey (1882) 21 Ch D 332, CA; Dowager Duchess of Sutherland v Duke of 

Sutherland [1893] 3 Ch 169; Re De Hoghton, De Hoghton v De Hoghton [1896] 2 Ch 385; 

Chandler v Bradley [1897] 1 Ch 315; Middlemas v Stevens [1901] 1 Ch 574; Re Cornwallis West, 

ex parte Trustee (1919) 88 LJKB 1237; Re Brook’s Settlement, Brook v Brook [1968] 3 All ER 416, 

[1968] 1 WLR 1661. 

Lady Wellesley v Earl Mornington (1855) 2K & J 143. 

Cochrane v Cochrane [1922] 2 Ch 230. 

Beere v Hoffmister (1856) 23 Beav 101. See also Butcher v Jackson (1845) 14 Sim 444; Hamilton v 

Kirwan (1845) 2 Jo € Lat 393; Fearon v Desbrisay (1851) 14 Beav 635; Domville v Lamb (1853) 1 

WR 246. 

s Wicherley's Case (1731) cited in Amb 234; Cockcroft v Sutcliffe (1856) 2 Jur NS 323: Pares v Pares 

(1863) 10 Jur NS 90; Re Huish’s Charity (1870) LR 10 Eq s at 9. See also Baldwin v Roche (1842) 

s I Eq R 110; Cooper v Cooper (1869) s Ch App 203; Re De Hoghton, De Hoghton v De Hoghton 

(No. 2) [1896] 2 Ch 385; Re Robertson’s Will Trusts [1960] 3 All ER 146n, [1960] 1 WLR 1050. 

See Jackson v Jackson (1840) 7 Cl & Fin 977, HL; Humphrey v Olver (1859) 28 LJ Ch 406; 

Topham v Duke of Portland (1869) s Ch App 40 at 62, CA; Re Wright, Hegan v Bloor [1920] 1 

Ch 108. But see Re Crawshay, Hore-Ruthven v Public Trustee [1948] Ch 123 at 137, [1948] 1 All 

EROS CA. 

7 Vane v Lord Dungannon (1804) 2 Sch & Lef 118 at 130; M'Queen v Farquhar (1805) 11 Ves 467; 

Campbell v Home (1842) 1 Y & C Ch Cas 664; Pares v Pares (1863) 10 Jur NS 90; Topham v 

Duke of Portland (1869) 5 Ch App 40 at 57, CA. 

Taylor v Allhusen [1905] 1 Ch 529; Re Penrose, Penrose v Penrose [1933] Ch 793. 

9 Cuninghame v Anstruther (1872) LR 2 Sc & Div 223. 

10 Re Merton’s Settlement, Public Trustee v Wilson [1953] 2 All ER 707, [1953] 1 WLR 1096, 
explaining Smith v Lord Camelford (1795) 2 Ves 698 at 714; and consider Langston v Blackmore 
(1755) Amb 289; Conolly v M’Dermott (1819) Beat 601, cited in Sugden’s Law of Property $13. 

11 Barron v Barron (1838) 2 Jo Ex Ir 798. See also Folkes v Western (1804) 9 Ves 456; Noel v Lord 
Walsingham (1824) 2 Sim & St 99; Brownlow v Earl of Meath (1840) 2 Dr & Wal 674: Askham v 
Barker (1853) 17 Beav 37. 

12 Coffin v Cooper (1865) 2 Drew & Sm 365; Thacker v Key (1869) LR 8 Eq 408; Bulteel v Plummer 
(1870) 6 Ch App 160; Palmer v Locke (1880) 15 Ch D 294, CA; Re Bradshaw, Bradshaw v 
Bradshaw [1902] 1 Ch 436; Re Evered, Molineux v Evered [1910] 2 Ch 147, CA; Re Cooke, 
Winckley v Winterton [1922] 1 Ch 292. 

13 Harrison v Randall (1851) 9 Hare 397; Mackechitie v Marjoribanks (1870) 39 LJ Ch 604. See also 
TRUSTS. 

14 Campbell v Home (1842) 1 Y £ C Ch Cas 664; Patterson v Wooler (1876) 34 LT 415. 

15 Whitmarsh v Robertson (1842) 1 Y & C Ch Cas 715; Firmin v Pulham (1848) 2 De G & Sm 99; 
King v King (1857) 1 De G & J 663; Re Metcalfe’s Trusts (1864) 2 De GJ & Sm 122; Re Sivan 
(1864) 2 H&M 34. 

16 Le. under the Variation of Trusts Act 1958, s. 1: see para. 983, post, and TRUSTS. 

17 Re Wallace’s Settlements [1968] 2 All ER 209, [1968] 1 WLR 711; Re Brook’s Settlement, Brook v 
Brook [1968] 3 All ER 416, [1968] 1 WLR 1661. 
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964. Foreign purpose. An appointment is fraudulent and void if made for 
some purpose foreign to the power, even if that purpose is not communicated to 
the appointee before the appointment, and even if the appointor obtains no 
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personal benefit from the appointment!, as where the purpose of the appoint- 
ment is that the property should pass to a non-object under an assignment 
already executed by the appointee?, or that the appointee should use the 
property appointed for the benefit of a stranger to the power3, or that the 
appointee should be induced to reside abroad*. Further, if the donee procures the 
grant of the power by representing that he will not exercise it in a particular 
way, an appointment contrary to this representation is fraudulent?. 

A condition requiring the appointee to settle the property appointed upon 
trusts partly for the benefit of non-objects is not necessarily fraudulent; it will be 
valid if in substance, and not merely upon an analysis of the effect of the 
appointment, the appointor’s purpose was to benefit objects, as may be the case 
under a condition requiring the property to be settled on the objects and their 
children, who are non-objectsó. Further, it is not fraudulent to impose a 
condition to be performed not by the appointee but by one of those entitled in 
default, with the intention that on fulfilment of the condition the appointment 
should be avoided’. 


1 Hay v Watkins (1843) 3 Dr & War 339 at 343; Weir v Chamley (1850) 1 Ir Ch R 295; Lady 

Wellesley v Earl Mornington (1855) 2 K & J 143; Topham v Duke of Portland (1863) 1 De GJ & 

Sm 517 at 568; affd. (1864) 11 HL Cas 32; Re Perkins, Perkins v Bagot [1893] 1 Ch 283; Re 

Cohen, Brookes v Cohen [1911] 1 Ch 37; Re Dick, Knight v Dick [1953] Ch 343, [1053] 1 All ER 

559, CA (explaining Re Crawshay, Hore-Ruthven v Public Trustee [1948] Ch 123, [1948] 1 Al 

ER 107, CA, as to degree of moral suasion). Sce, however, Hodgson v Halford (1879) 11 Ch D 

osọ (forfeiture on marriage with anyone not a Jew); Wainwright v Miller [1897] 2 Ch 255; Re 

Holland, Holland v Clapton [1914] 2 Ch 59s (condition severable); Re Walker and Elgee’s 

Contract (1918) $3 I LT 22 (trusts for non-objects struck out); Vatcher v Paull [1915] AC 372 at 

370 RC 

Re Crawshay, Hore- Ruthven v Public Trustee [1948] Ch 123, [1948] 1 All ER 107, GAS 

3 Re Marsden’s Trust (1859) 4 Drew 594. Cf. Re Crawshay, Crawshay v Crawshay (1890) 43 Ch D 
615, doubted in Re Crawshay, Hore- Ruthven v Public Trustee [1948] Ch 123 at 137, [1948] 1 All 
ER 107 at 115, CA. For the meaning of “stranger”, see para. 952, note 4, ante. 

4 D'Abbadie v Bizoin (1871) s IR Eq 20s. 

$ Tharp v Tharp [1916] 1 Ch 142; on appeal [1916] 2 Ch 205, CA (appeal settled). 

6 Re Burton’s Settlements, Scott v National Provincial Bank Ltd [1955] Ch 82, [1954] 3 All ER 193. 
Cf. Re Simpson, Chadderton v Simpson [1952] Ch 412, [1952] 1 All ER 963. 

7 Vatcher v Paull [1915] AC 372, PC. 
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965. Antecedent agreement to benefit non-objects. An appointment is 
fraudulent and void if it is made in furtherance of a prior agreement entered into 
by the appointee to benefit persons who are not objects of the power. This is so 
even where the agreement is in itself quite unobjectionable, for example where 
the appointor and appointee agree that the appointee will confer some benefit 
either on the appointor himself! or on some stranger to the power?. Even if the 
power is to appoint to one object only’, it will be held that there is fraud under 
this head?*. There must be evidence that a bargain has been made; mere suspicion 
will not suffice>. But an appointor’s belief in the existence of a corrupt bargain, 
irrespective of proof of its actual existence, may make the appointment 
fraudulent on the ground of improper motive?. 

Where an appointment is made to an object of a power who makes a 
contemporaneous settlement of the fund appointed upon non-objects, the 
appointment is valid unless it can be shown that it was made in pursuance of a 
bargain’. An appointment is not vitiated merely because the appointor knows 
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that the appointee intends to dispose of the fund in favour of a stranger to the 
power, although it is otherwise if it is shown that but for an agreement to make 
such a disposition the appointment would not have been made. The validity of 
an appointment will in each case depend on the nature of the interest in the 
property which the appointee takes; if he is to take for his absolute benefit, the 
appointment is good, but if that is not the appointor’s real intention, it will be 
void?. It has also been held that a power to appoint to children was well 
exercised by an appointment made with the consent of an object of the power to 
the children of that object!°, irrespective of whether the property was in 
possession or in reversion!!, and also where the appointment amounted to a deed 
of family arrangement!” under which the sole object’s husband, a stranger to the 
power, took a benefit'*. Further, an appointment to an object for life with 
remainder (acquiesced in by him) to a non-object has been treated, at all events 
for certain statutory purposes!*, as an appointment to the object in fee and a 
resettlement by him, for only by his acquiescence could the remainder take 
caer”. 


1 Daubeny v Cockburn (1816) 1 Mer 626 at 644; Jackson v Jackson (1840) 7 Cl & Fin 977, HL; 
Duggan v Duggan (1880) 5 LR Ir $25; aftd. 7 LR Ir 152. See also Farmer v Martin (1828) 2 Sim 
$02; Arnold v Hardwick (1835) 7 Sim 343; Askham v Barker (1850) 12 Beav 499; Reid v Reid 
(1858) 25 Beav 469; Stuart v Lord Castlestuart (1858) 8 Ir Ch R 408. 

2 Lee v Fernie (1839) 1 Beav 483; Salmon v Gibbs (1849) 3 De G & Sm 343; Carver v Richards 
(1860) 1 De GF & J 548; Evans v Nevill (1908) Times, 11th February, CA; Knowles v Morgan 
(1909) 54 Sol Jo 117. 

3 Re Nicholson's Settlement, Molony v Nicholson [1939] Ch 11, [1938] 3 All ER 532, CA. The first 
head of fraud (see para. 963, ante) probably applies to a power to appoint to one object only: 
see Re Nicholson’s Settlement, Molony v Nicholson [1939] Ch 11 at 19, [1938] 3 All ER 532 at 
$35, CA. 

4 Where the appointment would be fraudulent because it is made for some foreign purpose, the 
fact that there is only one object will save it. As to appointment for a forcign purpose, see para. 
964, ante. 

s Re Boileau’s Will Trusts [1921] WN 222. 

6 Vatcher v Paull [1915] AC 372 at 378, PC; Re Wright, Hegan v Bloor [1920] 1 Ch 108 at 118, 
119. See also Re Crawshay, Hore-Ruthven v Public Trustee [1948] Ch 123 at 143, [1948] 1 All 
BRO vate, (CAS 

7 Thompson v Simpson (1841) 1 Dr & War 459 at 487; Goldsmid v Goldsmid (1842) 2 Hare 187; 
Birley v Birley (1858) 25 Beav 299; Whitting v Whitting (1908) $3 Sol Jo 100; Re Boileau’s Will 
Trusts [1921] WN 222. 

8 Pryor v Pryor (1864) 2 De GJ & Sm 205; Daniel v Arkwright (1864) 2 Hem & M 95; Re Foote 
and Purdon’s Estate [1910] 1 IR 36s. 

9 Langston v Blackmore (1755) Amb 289; Birley v Birley (1858) 25 Beav 299; FitzRoy v Duke of 
Richmond (No. 2) (1859) 27 Beav 190; Pryor v Pryor (1864) 2 De GJ & Sm 205; Cooper v Cooper 
(1869) LR 8 Eq 312; Roach v Trood (1876) 3 Ch D 429, CA; Re Turner’s Settled Estates (1884) 28 
CNDS. CA. 

10 White v St Barbe (1813) 1 Ves & B 399; Wright v Goff (1856) 22 Beav 207. See also Re Gosset’s 
Settlement (1854) 19 Beav 529; Cuninghame v Anstruther (1872) LR 2 Sc € Div 223 at 234. 

11 Re Gosset’s Settlement (1854) 19 Beav 529. 

12 For the special considerations applicable to family arrangements, see FAMILY ARRANGEMENTS, 
vol. 18, paras. 304, et seq. 

13 Wright v Goff (1856) 22 Beav 207. See also Beddoes v Pugh (1859) 26 Beav 407; Skelton v. 
Flanagan (1867) 1 IR Eq 362; Roach v Trood (1876) 3 Ch D 429, CA. 

14 Le. those of the Finance Act 1900, s. 12 (2), and the Finance Act 1907, s. 16 (both repealed). 

15 Colquhoun's Trustees v IRC (or Lord Advocate) 1918 SC 887: see GIFT AND ESTATE TAXATION, vol. 
19, para. 604, note I. 


966. Severance of appointments. A fraud on a power usually invalidates the 
whole appointment. Thus, under a joint power, an appointment is wholly bad 
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even if only one of the joint appointors has a fraudulent intention. This is the 
case for all limited powers, including powers of advancement!. An appointment 
which is vitiated by a fraud on the power may not be severed so as to be bad 
only as to that part which is affected by the fraud and good as to the remainder?. 
This rule does not apply where: 


(1) some consideration has been given which cannot be restored; 

(2) the court can sever the appointor’s intentions and distinguish the good 
from the bad, as where the fraudulent intention affects only one of two or 
more appointees?; 

(3) the fraud affects not the raising of a fund but merely the distribution of a 
fund already in being, and does not affect the interest of every appolntee*; 
or 

(4) the power is a power of jointurmg?, where the appointment is not 
invalidated merely because it is the result of a bargain between husband 
and wife?. 


These cases must be distinguished from those in which, instead of an absolute 
appointment affected by fraud’, there is a valid appointment of property subject 
to a condition in excess of the power. Then the appointment takes effect free 
from the condition, and a gift of other property subject to the condition 
affecting the property appointed will usually raise a case of election?. 


1 Lawrie v Bankes (1858) 4 K & J 142. E 

2 Daubeny v Cockburn (1816) 1 Mer 626; Farmer v Martin (1828) 2 Sim 502; Askham v Barker 

(1850) 12 Beav 499; Agassiz v Squire (1854) 18 Beav 431; Topham v Duke of Portland (1863) 1 

De GJ & Sm 517. Sec also Re Chadwick’s Trusts, Shaw v Woodward [1939] 1 All ER 850. 

Harrison v Randall (1851) 9 Hare 397; Ranking v Barnes (1864) 10 Jur NS 463. 

4 Lane v Page (1754) Amb 233; Harrison v Randall (1851) 9 Hare 397; Rowley v Rowley (1854) 
Kay 242. Sce also para. ys2, ante. As to powers of charging, see para. 855, ante. 

5 As to powers of jointuring, see paras. $47 ct seg., ante, and RENTCHARGES; SETTLEMENTS. 

6 Lane v Page (1754) Amb 233; Lord Tyrconnell v Duke of Ancaster (1754) Amb 237; Aleyn v 
Belchier (1758) t Eden 132; Baldwin v Roche (1842) $ I Eq R 110; Rowley v Rowley (1854) Kay 
242; Saunders v Shafto [1905] 1 Ch 126, CA; but see Whelan v Palmer (1888) 39 Ch D 648. 

7 Asin Re Simpson, Chadderton v Simpson [1952] Ch 412, [1952] 1 All ER 963 (not followed in 
Re Burton's Settlements, Scott v National Provincial Bank Ltd [1955] Ch 82, [1954] 3 All ER 193: 
sce note 9, infra). 

8 See para. 953, ante, and McDonald v McDonald (1875) LR 2 Sc & Div 482 at 492; Re Perkins, 
Perkins v Bagot [1893] 1 Ch 283; Re Cohen, Brookes v Cohen [1911] 1 Ch 37; Re Holland, 
Holland v Clapton [1914] 2 Ch sys. 

9 See Re Burton’s Settlements, Scott v National Provincial Bank Ltd [1955] Ch 82 at 101, [1954] 3 
All ER 193 at 204. As to election, see paras. 970-972, post. 
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967. Effect of fraud on a power. An appointment tainted by fraud is void!, 
although the persons prejudiced by it may nevertheless give effect to it2. The 
court will not set aside a fraudulent appointment of only part of a fund if there 
has been a subsequent unchallenged appointment of another part equalising the 
interests of the objects?. Subject to this, the appointor is free to make a further 
appointment‘, although its validity depends on proof that the fraud no longer 
exists”. The burden of proof rests on the appointee, and whether the first 
appointment was set aside by the court or revoked by the appointor, if the 
second appointment is to the same person as the first, the difficulty of showing 
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that it is not tainted by the same fraud as the first is almost insuperable®. An 
appointor is liable to make good to the trust estate the whole of any loss 
occasioned -by a fraudulent appointment, and not merely any profit made by 
himself’. 


1 Cloutte v Storey [1911] 1 Ch 18, CA. 

Skelton v Flanagan (1867) 1 IR Eq 362; Preston v Preston (1869) 21 LT 346. See also Roach v 
Trood (1876) 3 Ch D 429, CA; Cloutte v Storey [1911] + Ch 18 at 32, CA. 

Harrison v Randall (1851) 9 Hare 397. 

Sce para. $81, ante. 

Farmer v Martin (1828) 2 Sim 502; Jackson v Jackson (1843) Drury temp Sug 91; Askhan v Barker 
(1850) 12 Beav 499; Topham v Duke of Portland (1869) s Ch App 40, CA; Hutchins v Hutchins 
(1876) 10 IR Eq 453. But see Sugden on Powers (8th Edn) 355; Irwin v Rogers (1848) 12 1 Eq R 
159. See also Birley v Birley (1858) 25 Beav 299; Carver v Richards (1859) 27 Beav 488; 
Henderson v Astivood, Astwood v Cobbold, Cobbold v Astivood [1894] AC 150 at 162, PC. 

6 Topham v Duke of Portland (1869) s Ch App 40 at 61, CA, per Giffard LJ; Hutchins v Hutchins 
(1876) 10 IR Eq 453 at 457, per Chatterton V-C; Humphrey v Olver (1859) $ Jur NS 946; Re 
Chadwick's Trusts, Shaw v Woodward [1939] 1 All ER 850. Cf. Huguenin v Baseley (1807) 14 Ves 
273. As to the presumption of undue influence, see EQUITY, vol. 16, paras. 1227-1230; FAMILY 
ARRANGEMENTS, vol. 18, paras. 330-343. 

Re Deane, Bridger v Deane (1889) 42 Ch D y at 19, CA. 
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968. Protection of purchaser. A purchaser who without notice of any fraud 
on the power acquires a legal estate! from an appointee is not affected by the 
fraud?. However, the purchase must be from an appointee, and thus the issue of 
a marriage cannot support a fraudulent appointment to them by claiming to be 
purchasers for value?. A purchaser who takes merely an equitable interest may 
only rely upon the equitable defences open to a subsequent purchaser of an 
equitable interest without notice? against a prior equitable title5; or upon the 
limited protection given by statute, which is confined to dealings after 1925 with 
property appointed under equitable powers of appointmenté. 

Provided (1) the appointee is not less than twenty-five years of age at the time 
of the transaction’, (2) he is a member of the class entitled in default of 
appointment®, and (3) the purchaser takes for money or money’s worth without 
notice of any fraud in the appointment or of any circumstances from which the 
fraud might have been discovered by reasonable inquiries’, the appointment will 
not be void on account of that fraud as against the purchaser and those deriving 
title through him!°. However, this protection applies only to the extent of the 
share to which the appointee was presumptively entitled in default of appoint- 
ment immediately before the execution of the appointment, having regard to 
any advances in his favour, and to any provision for hotchpot: there is no 
statutory protection for the excess!!. 


1 E.g. under a common law power, or (before 1926) under the Statute of Uses (1535): see para. 
804, ante. 

2 M'Queen v Farquhar (1805) 11 Ves 467; Rhodes v Cook (1826) 2 Sim & St 488; Green v Pulsford 
(1839) 2 Beav 70; Hamilton v Kirwan (1845) 2 Jo & Lat 393; Cockcroft v Sutcliffe (1856) 2 Jur NS 
323; Preston v Preston (1869) 21 LT 346; Re Huish’s Charity (1870) LR 10 Eq 5. £-e also EQUITY, 
vol. 16, paras. 1310-1313, 1316-1321. 

3 See Conolly v M’Dermott (1825) Sugden’s Law of Property 513, HL; Re Nash (1856) 5. ` R 
384, PC. The payment of consideration by a purchaser may turn a voluntary appointment 1. 
an appointment for value, but it cannot constitute the purchaser an object of the power: 
Daubeny v Cockburn (1816) 1 Mer 626 at 638. 
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4 Palmer v Wheeler (1811) 2 Ball 8 B 18; Hall v Montague (1830) 8 LJOS Ch 167; Skelton v 
Flanagan (1867) 1 IR Eq 362. 

$ Clourte v Storey [1911] 1 Ch 18, CA; Daubeny v Cockburn (1816) 1 Mer 626; Askham v Barker 
(1853) 17 Beav 37; Birley v Birley (1858) 25 Beav 299; Warde v Dixon (1858) 5 Jur NS 698. But 
see Phillips v Phillips (1862) 4 De Ge F & J 208; Cave v Cave (1880) 15 Ch D 639. See also 
EQUITY, vol. 16, paras. 1314, 1315. 

6 Law of Property Act 1925, ss. 1 (7), 157 (4). For the protection given to purchasers in respect 
of the exercise of legal powers of disposition, see the Law of Property Act 1925, s. 104 (2); 
Settled Land Act 1925, ss. 13, 110 (1), (3); Administration of Estates Act 1925, s. 36 (6)-(9); 
and EXECUTORS, vol. 17, paras. 1198, 1199, 1352, 1353; MORTGAGE, vol. 32, para. 736. 

7 Law of Property Act 1925, s. 157 (2). 

8 Ibid., s. 157 (1). 


o Malo io (2) 
to Ibid., s. 157 (1), (3). 
11 Ibid.,s. 157 (1) proviso 


969. Application to releases and revocations. The doctrine of fraud upon a 
power does not apply so as to invalidate a release of the power by the donee, or 
a covenant by him not to exercise it, even if the donee benefits by itt. Nor in 
general does the doctrine apply to the exercise of a power to revoke an 
appointment which is not merely ancillary to a power of reappointment?. 


1 Smith v Houblon (1859) 26 Beav 482; Re Little, Harrison v Harrison (1889) 40 Ch D 418, CA; Re 
Radcliffe, Radcliffe v Bewes [1892] 1 Ch 227, CA; Re Somes, Smith v Somes [1896] 1 Ch 250; Re 
Evered, Molineux v Evered [1910] 2 Ch 147 at 157, CA. Cf. Re Cooke, Winckley v Winterton 
[1922] 1 Ch 292, where the covenant was in effect positive; Re Ball’s Settlement [1968] 2 All ER 
438 at 440, [1968] 1 WLR 899 at 902, per Megarry J. See also the Law of Property Act 1925, 
ss. 155, 160, and para. 974, post. As to the necessity of a deed in such a case, see DEEDS, VIOLEN 
¡peras TRIT, 1312. 

2 Shirley v Fisher (1882) 47 LT 109; Re Greaves, Public Trustee v Ash [1954] Ch 434, [1954] 1 All 
ER 771, CA, overruling Re Jones’ Settlement, Stunt v Jones [1915] 1 Ch 373. 


(4) ELECTION 


970. Application of the doctrine of election. The equitable doctrine of 
election applies to appointments under powers!. The general rule is that where 
there is an appointment to a non-object and by the same instrument there is also 
a gift of other property to those entitled in default of appointment, the latter are 
put to their election’. It seems that the rule also applies if, instead of an 
appointment to a non-object, there is an improper delegation of the power?. 
There will also usually be a case for election by the appointee if the appointor 
exceeds a power to revoke an appointment and by the same instrument gives 
other property to the appointee*, or if he makes a further appointment 
inconsistent with an earlier appointment, and by the same instrument gives other 
property to the earlier appointee®. Only where the appointor purports to dispose 
of property which in fact he had no power to dispose of will the equitable 
doctrine of election apply®. There is no election where instead of an appoint- 
ment to non-objects there is a mere condition in their favour, for such a 
condition will be rejected’, or if an appointment is void for perpetuity’. In all 
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cases, the question whether there must be an election must be determined on all 
the circumstances at the date of the appointment?. 


1 As to the application of the doctrine of election, see EQUITY, vol. 16, para. 1396. 

2 Whistler v Webster (1794) 2 Ves 367; Blacket v Lamb (1851) 14 Beav 482; Fearon v Fearon (1852) 

3 I Ch R 19; Ex parte Bernard (1857) 6 I Ch R 133; Cooper v Cooper (1874) LR 7 HL 53; White v 

White (1882) 22 Ch D 555; King v King (1885) 13 LR Ir 531; Re Wheatley, Smith v Spence 

(1884) 27 Ch D 606; Re Brooksbank, Beauclerk v James (1886) 34 Ch D 160; Re Wells’ Trusts, 

Hardisty v Wells (1889) 42 Ch D 646; Pitman v Crum Ewing [1911] AC 217, HL; Re Hargrove, 

Hargrove v Pain [1915] 1 Ch 398. For the meaning of “non-object”, see para. 952, note 4, ante. 

Ingram v Ingram (1740) 2 Atk 88. However, see the comments in Re Stevens (1912) 134 LT Jo 

83. As to improper delegation, see para. 889, ante. 

4 Coutts v Acworth (1870) LR y Eq 519. See also Re Booker, Booker v Booker (1886) 34 WR 346. 

§ Cooper v Cooper (1870) 6 Ch App 15; on appeal (1874) LR 7 HL 53. See also Pickersgill v Rodger 
(1876) 5 Ch D 163. 

6 Dashwood v Peyton (1811) 18 Ves 27 at 41; Langslow v Langslow (1856) 21 Beav 552; Box v 
Barrett (1866) LR 3 Eq 244; Lewis v Lewis (1876) 11 IR Eq 340 at 343 (Ir. CA). See also Prescott 
v Edmunds (1826) 4 LJOS Ch 111; Tomkyns v Blane (1860) 28 Beav 422; Re Woodleys (Minors) 
(1892) 29 LR Ir 304 (Ir. CA). 

7 See Carver v Bowles (1831) 2 Russ & M 301; Blacket v Lamb (1851) 14 Beav 482; White v White 
(1882) 22 Ch D 555; King v King (1885) 13 LR Ir 531; Re Neave, Neave v Neave [1938] Ch 793, 
[1938] 3 All ER 220, cited in para. 953, note 1, ante. As to excessive execution, see paras. 951 et 
seq., ante. 

8 See EQUITY, vol. 16, para. 1396. 

9 Lady Cavan v Pulteney (1795) 2 Ves 544; subsequent proceedings (1797) 3 Ves 384; Grissell v 
Swinhoe (1869) LR 7 Eq 291. See also Cooper v Cooper (1870) 6 Ch App 15 at 21. 
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971. Modifications of absolute appointments. Where there is an absolute 
appointment to an object, followed by attempts to modify the interest so 
appointed in a manner which the law will not allow, the court reads the 
appointment as if all passages containing these attempts were swept out of it for 
all intents and purposes!. In such circumstances the modifications can give rise to 
no case for election. 


1 Carver v Bowles (1831) 2 Russ & M 301; Blacket v Lamb (1851) 14 Beav 482; Langslow v 
Langslow (1856) 21 Beav 552; Woolridge v Woolridge (1859) John 63 at 69, per Page Wood V-C. 
See also King v King (1864) 15 I Ch R 479; Bate v Willats (1877) 37 LT 221. Cf. Moriarty v 
Martin (1852) 3 I Ch R 26. As to excessive execution, see paras. 951 et seq., ante. 


972. Clauses in the same instrument. The doctrine of election applies as 
between a gift under an instrument and a claim outside that instrument and 
adverse to it; it does not apply as between two clauses in the same instrument!. 
Successive appointments in the same or different instruments raise questions of 
construction rather than election, especially as to whether the later appointment 
is intended to be in addition to or in substitution for the earlier?. 


1 Wollaston v King (1869) LR 8 Eq 165. See also Warren v Rudall, ex parte Godfrey (1860) 1 John 
& H 1; Wallinger v Wallinger (1869) LR 9 Eq 301. But cf. Re Macartney, Macfarlane v Macartney 
[1918] 1 Ch 300. 

2 England v Lavers (1866) LR 3 Eq 63; Re Keon’s Estate (1879) 3 LR Ir 228. See also Re Tancred’s 
Settlement, Somerville v Tancred, Re Selby, Church v Tancred [1903] 1 Ch 715. For a similar 
result as between a testamentary power and a subsequent direct gift by codicil, see Grealey v 
Sampson [1917] 1 IR 286 (Ir. CA). Re Ashton, Ingram v Papillon [1897] 2 Ch $74; revsd. on 
evidence [1898] 1 Ch 142, CA, is a case on ademption: see EQUITY, vol. 16, para. 1407. 
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5. EXTINGUISHMENT AND RELEASE 
(1) DISCLAIMER AND REPER 


973. Disclaimer. A donce of any power may disclaim it by deed and so disable 
himself from exercising it, whether or not it is coupled with an interest, and 
whenever it was created!. However, the disclaimer must be entire, not partial?, 
so that a trustee may not by disclaimer rid himself of part of the trusts imposed 
on him3. On disclaimer, the power is exercisable by any other donees or the 
surviving donees, unless the contrary is expressed in the instrument creating the 
powert. 


1 Law of Property Act 1925, ss. 156 (1), 160, replacing the Conveyancing Act 1882, s. 6. See 

DEEDS, vol. 12, paras. 1311, 1312. 

See Re Lord and Fullerton’s Contract [1896] 1 Ch 228, CA. 

3 Re Eyre, Eyre v Eyre (1883) 49 LT 259; Saul v Pattinson (1886) §5 LJ Ch 831; Re Somes, Smith v 
Somes [1896] 1 Ch 250 at 255. 

4 Law of Property Act 1925, s. 156 (2). 
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974. Release. A power coupled with a duty, or in the nature of a trust, may 
not be released!, whether the property concerned is realty or personalty?, unless 
the trust instrument contains words authorising the release?; and the trustee in 
bankruptcy of the donee of a special power may not release 1t*. Where a power 
of appointment is given to a donee in his capacity as the holder of an office, any 
release of the power by the donee binds him, but not his successors to the office?. 
In any other case the donee of any power may, by deed, release the power or 
contract not to exercise it, whether or not it is coupled with an interest, and 
whenever it was created®. Thus, a statutory owner of settled land may release his 
powers as such’, and a grantor may release a power reserved for his own benefit, 
whether or not he has also reserved an estate in the land®. The right to release a 
power applies whether the power is present or: future?, or appendant. or in 
gross!°, or limited’! or testamentary!?, or the property real or personal!3. The 
object of a power of appointment may expressly release the trustees from their 
duty to consider him!*, but an attempted surrender of his’ beneficial interests 
may accelerate the interests in remainder and leave the power unreleased!?. 


1 Weller v Kerr (1866) LR 1 Sc & Div 11, HL; Re Dunné's Trusts (1878) 1 LR Ir 516; Re Eyre, 
Eyre v Eyre (1883) 49 LT 259; Saul v Pattinson (1886) 34 WR 561. Cf. Re Mills, Mills v 
Lawrence [1930] 1 Ch 654, CA; Re Wills’ Trust Deeds, Wills ¥ Godfrey [1964] Ch 219, [1963] 1 
All ER 390. l 

2 Chambers v Smith (1878) 3 App Cas 795, HL; Thacker v Key (1869) LR 8 Eq 408. 

3 Muir v IRC [1966] 3 All ER 38, [1966] 1 WLR 1269, CA. 

4 Re Rose, Rose v Rose [1904] 2 Ch 348; on appeal [1905] 1 Ch 94, CA, where no opinion was 
expressed on this point. See BANKRUPTCY, vol. 3, para. 597. 

5 Re Wills’ Trust Deeds, Wills v Godfrey [1964] Ch 219, [1963] 1 All ER 390. 

6 Law of Property Act 1925, ss. 155, 160, replacing the Conveyancing Act 1881, s. 52. Cf. the 
Settled Land Act 1925, s. 104; but see ss. 24, 105, and DEEDS, vol. 12, paras. 1311, 1312; 
SETTLEMENTS. Before 1882, a power simply collateral could not be extinguished or suspended 
by any act, nor where it was to be exercised for the benefit of another could it be released: 
Digge’s Case (1498) Sugden on Powers (8th Edn) 893; Willis v Shorral (1739) 1 Atk 474; West v 
Berney (1819) 1 Russ & M 431. See, however, Hodkinson v Quinn (1860) 1 John & H 303, where 
equity interfered to prevent the exercise of an equitable power. 
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Re Craven Settled Estates [1926] Ch 98s. 

Bird v Christopher (1653) Sty 380. 

Albany’s Case (1586) 1 Co Rep 110b. 

10 West v Berney (1819) 1 Russ & M 431 at 435. . 

11 King v Melling (1671) 1 Vent 225; Smith v Death (1820) 5 Madd 371; Bickley v Guest (1831) 1 
Russ & M 440; Smith v Plummer (1848) 17 LJ Ch 145; Coffin v Cooper (1865) 2 Drew & Sm 365. 
See also Re Mills, Mills v Lawrence [1930] 1 Ch 654, CA. 

12 Barton v Briscoe (1822) Jac 603; Horner v Swann (1823) Turn € R 430; Re Chambers (1847) 11 
I Eq R 518; Palmer v Locke (1880) 15 Ch D 294, CA. See also Re Radcliffe, Radcliffe v Bewes 
[1892] 1 Ch 227, CA; Re Lyons and Caroll’s Contract [1896] 1 IR 383 at 399 (Ir. CA); Chism v 
Lipsett [1905 } 1 IR 60 at 72 (Ir. CA); Nottidge v Dering, Raban v Dering [1910] 1 Ch 297, CA. 

13 Noel v Lord Henley, ex parte Schwench and Mann (1825) M’Cle & Yo 302, Ex Ch. 

14 Re Gulbenkian's Settlement Trusts (No. 2), Stephens v Maun [1970] Ch 408, [1969] 2 All ER 
nie 

15 Re Stone’s Estate (1869) 3 IR Eq 621; IRC v Cookson [1977] 2 All ER 331, [1977] 1 WLR 962, 

CA. 
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975. Mode of effecting release. A release may be effected expressly? or by 
implication?. Thus, any dealing with the property by the donee of the power 
which is inconsistent with the exercise of the power works a release, cither 
wholly or insofar as it is inconsistent?; and a release may be confined in its 
operation to one object, precluding only an appointment to that object*, or to a 
limited period, when it suspends the power during that period only?. A recital 
may effect a release, although the whole intent of the deed must be considered®. 
However, on the revocation of part of an appointment the confirmation of the 
residue of it is no release of the power to revoke that residue’. Where there are 
simultaneous mutual wills made with no agreement that they are to be 
irrevocable®, then in the absence of any case for election, they do not prevent the 
survivor from exercising a power that has not been released’. 


1 Cunynghame v Thurlow (1832) 1 Russ & M 436. 

2 Smith v Houblon (1859) 26 Beav 482. Married women may release powers over both realty and 

personalty (Re Chisholm’s Settlement, Re Hemphill's Settlement, Hemphill v Hemphill [1901] 2 Ch 

82, CA); this was not affected by a restraint on anticipation (Heath v Wickham (1880) 5 LR Ir 

285 (Ir. CA)). See also Re Onslow, Plowden v Gayford (1888) 39 Ch D 622, and HUSBAND AND 

WIFE, vol. 22, para. 1023. All restraints on anticipation were abolished as from 16th December 

1949 by the Married Women (Restraint upon Anticipation) Act 1949. Prior to the abolition of 

fines and récoveries, a married woman could release a power only by fine or recovery: see 

para. 976, notes 1, 2, post. 

Smith v"Death (1820) 5 Madd 371; Green v Green (1845) 2 Jo & Lat 529; Re Chambers (1847) 11 

-I Eq R 518; Hurst v Hurst (1852) 16 Beav 372; Davies v Hugenin (1863) 1 H € M 730; Isaac v 
Hughes (1870) LR 9 Eq 191; Re Hancock, Malcolm v Burford-Hancock [1896] 2 Ch 173, CA; 
Foakes v Jackson [1900] 1 Ch 807; Nottidge v Dering, Raban v Dering [1909] 2 Ch 647; on appeal 
[1910] 1 Ch 297, CA; Re Evered, Molineux v Evered [1910] 2 Ch 147, CA; Lawson v Cormack's 
Trustees 1940 SC 210. Cf. Re Cooke, Winckley v Winterton [1922] 1 Ch 292. See also Tharp v 
Tharp [1916] 1 Ch 142; on appeal [1916] 2 Ch 205, CA; Re Christie-Miller's Settlement Trusts, 
Westminster Bank Ltd v Christie-Miller [1961] 1 All ER 855n, [1961] 1 WLR 462; Re Courtauld’s 
Settlement, Courtauld v Farrer [1965] 2 All ER s44n, [1965] 1 WLR 1385 (variation of trust); 
IRC v Cookson [1977] 2 All ER 331, [1977] 1 WLR 962, CA (surrender of life interest). 

4 Re Brown’s Settlement, Public Trustee v Brown [1939] Ch 944, [1939] 3 All ER 391. 

s Cf. Sugden on Powers (8th Edn) 51 et seq. 

6 Boyd v Petrie (1872) 7 Ch App 385; Re Sugden’s Trusts, Sugden v Walker [1917] 2 Ch 92, CA 
(partial release). See also DEEDS, vol. 12, paras. 1509 et seq. 

7 Re Lees’ Trusts, Lees v Lees [1926] WN 220. 

8 Re Oldham, Hadwen v Myles [1925] Ch 7s. 

9 Gray v Perpetual Trustee Co Ltd [1928] AC 391, PC. 
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976. Release of powers of sale. Fines and recoveries! destroyed powers?, 
although on disentailing a power of sale may be kept alive. A deed of transfer 
of a mortgage now transfers all the powers of the mortgagee to the transferee, 
unless a contrary intention is expressed‘; but, formerly, if the transfer contained 
no assignment of the power of sale in the mortgage, such a transfer might be 
evidence of an intent to extinguish that power?. 


Fines and recoveries were abolished by the Fines and Recoveries Act 1833: see REAL PROPERTY. 
Tomlinson v Dighton (1712) 1 P Wms 149; Savile v Blacket (1722) 1 P Wms 777; Bickley v Guest 
(1831) 1 Russ € M 440. Cf. Stewart v Marquis of Donegal (1845) 2 Jo & Lat 636. 

Harrison v Round (1852) 2 De GM & G 190; Re Wright’s Trustees and Marshall (1884) 28 Ch D 
93. See also Re Constable’s Settled Estates [1919[ 1 Ch 178, CA, overruled on another point by 
Parr v A-G [1926] AC 239, HL. 

4 See the Law of Property Act 1925, s. 114 (1) (b), and MORTGAGE, vol. 32, para. 640. As to the 
effect of a sub-mortgage by transfer on the original mortgagee’s powers, see MORTGAGE, vol. 
G2, jee SHOX 

Curling v Shuttleworth (1829) 6 Bing 121; Young v Roberts (1852) 15 Beav 558. 
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(2) ALIENATION AND ACQUISITION OF ESTATE 


977. Alienation of estate. In general, a power remains exercisable irrespective 
of the plight of the property concerned. Thus, a power in gross is independent 
of the donee's interest and may be exercised at any time, whether during the 
continuance of that interest or after its determination!; but the words of the 
instrument creating the power may expressly or by implication restrict the 
exercise of the power to the duration of the estate?. Again, a power appendant 
may be exercised despite the alienation of the estate to which it was appended, 
provided the exercise does not derogate from the grant, whether it was 
voluntary or by operation of law?. For example, alienation does not destroy a 
power to appoint new trustees? or a power of appointment, whether general or 
special, over any part of the estate not alienated?, nor does alienation affect a 
power of sale®. A power of sale which authorised the creation of uses displacing 
the uses created by the settlement has been held to be paramount to an estate tail 
created by the settlement’. Acts of the person entitled in default of appointment 
are immaterial?. 


1 Reresby v Newland (1723) 2 P Wms 93; Parsons v Parsons (1744) 9 Mod Rep 464; Re Dunne’s 
Trusts (1880) $ LR Ir 76 (Ir. CA). See also Sleeman v Magrath (1858) 8 1 Ch R 195 at 207, CA; 
Re Master's Settlement, Master v Master [1911] 1 Ch 321. See para. 882, ante. 

2 Sugden on Powers (8th Edn) 79; Haswell v Haswell (1860) 2 De GF & J 456. But cf. Wickham v 

Wing (1865) 2 Hem & M 436; Re Stone’s Estate (1869) 3 IR Eq 621; Re Aylwin’s Trusts (1873) 

LR 16 Eq 585. See also Re Kelly’s Settlement, West v Turner (1888) 59 LT 494. 

Long v Rankin (1822) Sugden on Powers (8th Edn) 895, HL; Warburton v Farn (1849) 16 Sim 

625; Alexander v Mills (1870) 6 Ch App 124; Re Evans’ Estate [1897] 1 IR 410 (Ir. CA); Earl of 

Lonsdale v Lowther [1900] 2 Ch 687; Re Lambert’s Estate [1901] 1 IR 261 (Ir. CA). See also Re 

Constable’s Settled Estates [1919] 1 Ch 178, CA. See the Settled Land Act 1925, s. 104 (1), (2) 

(cf. ss. 24, 104 (3)-(12), 105), and SETTLEMENTS. 

4 Hardaker v Moorhouse (1884) 26 Ch D 417: see TRUSTS. 

Re Sprague, Miley v Cape (1880) 43 LT 236; Doe d Coleman v Britain (1818) 2 B & Ald 93; Jones 

v Winwood (1841) 10 Sim 150, overruling Badham v Mee (1831) 7 Bing 695; subsequent 
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proceedings (1832) 1 My & K 32; Hole v Escott (1837) 2 Keen 444; on appeal (1838) 4 My & Cr 
187. 

6 Tyrrell v Marsh (1825) 3 Bing 31; Walmesley v Butterworth (1835) 5 Swect's Bythewood 168. 

7 Roper v Hallifax (1817) 8 Taunt 845: Hill v Pritchard (1854) Kay 394; Harrison v Round (1852) 2 
De GM & G 190; Re Wrights Trustees and Marshall (1884) 28 Ch D 93. See also Re Constable’s 
Settled Estates [1919] 1 Ch 178, CA, overruled on another point by Parr v A-G [1926] AC 239, 
HL. 

8 Lord v Bunn (1843) 2 Y £ C Ch Cas 98; Chambers v Smith (1878) 3 App Cas 705, HL. See also 
Noel v Lord Henley, ex parte Schivench and Mann (1825) M’Cle & Yo 302, Ex Ch; Re Vizard's 
Trusts (1866) 1 Ch App 588 (power of advancement); Nottidge v Green (1875) 33 LT 220; Re 
Cooper, Cooper v Slight (1884) 27 Ch D 565. But see Whitmarsh v Robertson (1845) 1 Coll 570. 


978. Effect of bankruptcy on powers. Bankruptcy does not destroy a power 
of consenting to a sale! or to the exercise of a power of advancement; although 
in this case the consent of the trustee in bankruptcy is necessary?. However, a 
discretionary power for trustees to pay or not to pay income to a legatee 
determines on the legatee’s bankruptcy, and the income vests in the trustee in 
bankruptcy, unless the trustees have a discretion to accumulate any unpaid 
income or to pay it to or for the benefit of third persons?. Where the bankrupt 
can be excluded ee ae the power is unaffected, although any property 
actually allocated to the bankrupt vests in his trustee in bankruptcy?; but if the 
bankrupt cannot be wholly excluded, the court may direct an inquiry as to the 
amount proper to be applied for the other objects of the power, and give the 
residue to the trustee in bankruptcy’. 


1 Holdsworth v Goose (1861) 29 Beav 111; Eisdell v Hammersley (1862) 31 Beav 255. See also Lord 
Leigh v Lord Ashburton (1848) 11 Beav 470; Simpson v Bathurst, Shepherd v Bathurst (1869) s Ch 
App 193; Leclere v Beaudry (1873) LR 5 PC 362; Re Bedingfield and Herring’s Contract [1893] 2 
Ch 332. 

Re Cooper, Cooper v Slight (1884) 27 Ch D 565. See also BANKRUPTCY, vol. 3, para. 597. 

3 Piercy v Roberts (1832) 1 My & K 4; Snowdon v Dales (1834) 6 Sim 524. See also BANKRUPTCY, 
vol. 3, para. 602. For the statutory protective trusts, see the Trustee Act 1925, s. 33, and 
SETTLEMENTS. 

4 Lord v Bunn (1843) 2 Y & C Ch Cas 98; Holmes v Penney (1856) 3 K & J 90; Re Coe's Trust 
(1858) 4 K & J 199. See also Re Coleman, Henry v Strong (1888) 39 Ch D 443, CA. 

5 Page v Way (1840) 3 Beav 20; Kearsley v Woodcock (1843) 3 Hare 185; Wallace v Anderson 
(1853) 16 Beav 553; Carr v Living (1860) 28 Beav 644. But see to the contrary, Godden v 
Crowhurst (1842) to Sim 642; Re Landon’s Trusts (1871) 40 LJ Ch 370: Re Ashby, ex parte 
Wreford [1892] 1 QB 872. 
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979. Acquisition of fee simple. It has been held that a power, whether 
appendant or in gross, which is given to the owner of a particular estate is 
extinguished by merger if the owner acquires the fee simple!. Nevertheless, a 
power may co-exist with the fee, so that where a man limited his estate to such 
uses as he should appoint and until appointment to the use of himself and his 
heirs, the fee simple continued in him, subject to being divested by an exercise of 
the power?. Further, even where the power was extinguished, equity would 
sometimes intervene to effectuate the intention of the parties by making the 
appointment operate out of the appointor’s interest?, 


1 Cross v Hudson (1789) 3 Bro CC 30. As to the presumption of merger, see EQUITY, vol. 16 
paras. 1432-1437; LANDLORD AND TENANT; MORTGAGE, vol. 32, paras. 965 et seq. 
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2 Maundrell v Maundrell (180s) 10 Ves 246 at 255. A similar rule applied to copyholds: Glass v 
Richardson (1852) 9 Hare 698; on appeal 2 De GM & G 658. rs l 

3 Cross » Hudson (1789) 3 Bro CC 30 at 35; Mortlock v Buller (1804) 10 Ves 202; Sing v Leslie 
(1864) 2 Hem & M 68. Sce also Grice v Shaw (1852) 10 Hare 76 (power of charging exercised 
in favour of object who became entitled in fee). Cf. Re Toppin’s Estate Hors Ue gee 
(merger). 


(3) SATISFACTION AND EXERCISE 


980. Satisfaction of purpose. When all the purposes for which a power was 
originally created have ceased to exist, the power, whether 1t be appendant or in 
gross, is absolutely extinguished!. Thus, a power to advance money towards 
effecting the promotion of a beneficiary in the army was extinguished by the 
abolition of the purchase of commissions?; and a power of advancement during 
minority ceases when the object attains full age*. 


1 Wheate v Hall (1809) 17 Ves 80; Wolley v Jenkins (1856) 23 Beav 53; aftd. (1857) 5 WR 281. 

2 Re Ward's Trusts (1872) 7 Ch App 727. 

3 Clarke v Hogg (1871) 19 WR 617. But see Pride v Fooks (1840) 2 Beav 430; Re Breed's Will 
(187s) 1 Ch D 226. For such powers, sce INFANTS, vol. 24, paras. 472-479; SETTLEMENTS. 


981. Determination of purpose. In each case the purpose for which the 
power was created must be considercd!. The question whether the power 
continues to exist is largely one of intention, to be determined on the 
construction of the instrument creating the power and with due regard to the 
rule against perpetuities?. Thus, it seems to be a question of construction 
whether a power of maintenance or advancement contained in the instrument 
creating a power of appointment applies to shares once they have been 
appointed, on the principle that an appointment under a special power is to be 
read back into the settlement’. However, a mortgagee who has obtained a 
statutory title by long possession may still make title by exercising the power of 
sale in his mortgage? But where under a settlement all charges have been 
exhausted and a general power has been exercised, the settlement is at an end? 
and so are all powers under its. 


Trower v Knightley (1821) 6 Madd 134; Wood v White (1839) 4 My & Cr 460. 

Lantsbery v Collier (1856) 2 K & J 709; Taite v Swinstead (1859) 26 Beav 525: Re Brown’s 
Settlement (1870) LR 10 Eq 349; Peters v Lewes and East Grinstead Rly Co (1881) 18 Ch D 429, 
CA: Re Cotton's Trustees and London School Board (1882) 19 Ch D 624; Re Lord Sudeley and 
Baines & Co [1894] 1 Ch 334; Re Dyson and Fowke [1896] 2 Ch 720; Re Jump, Galloway v Hope 
[1903] 1 Ch 129; Talbot v Scarisbrick [1908] 1 Ch 812; Re Horsnaill, Womersley v Horsnaill 
[1909] 1 Ch 631; Re Kipping, Kipping v Kipping [1914] 1 Ch 62, CA; Re W. and R. Holmes and 
Cosmopolitan Press Ltd’s Contract [1944] Ch 53, [1943] 2 All ER 716. As to the rule against 
perpetuities, see PERPETUITIES. 

3 M'Mahon v Gaussen [1896] IR 143; Re Hodgson, Weston v Hodgson [1913] 1 Ch 34. Cf. Re 
Winch's Settlement, Winch v Winch [1917] 1 Ch 633. See also the doubt expressed in Re 
Greenslade, Greenslade v McCowen [1915] 1 Ch 155 at 160, 161, as to which see para. 889, note 
TANTOS 
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4 Re Alison, Johnson v Mounsey (1879) 11 Ch D 284, CA; Re Huddleston’s Estate [1921] 1 IR 1 at 
34 (Ir. CA), per O'Connor MR. See also Young v Clarey [1948] Ch 191, [1948] 1 All ER 197. 

s Cf. Re Dunbar-Bullar |1923] 2 IR 143 (Ir. CA), where it was held that at the death of the donee 
of a testamentary power, the property may still be settled by reason of successive limitations in 
default of appointment. See also Re Magan [1922] 2 IR 208n. 

6 Re Gordon and Adams’ Contract, Re Pritchard's Settled Estate [1914] 1 Ch 110, CA. 


982. Extinguishment by exercise. Some powers, such as powers of sale, are 
necessarily exhausted by a single effectual execution!. If there is an appointment 
of the whole of a fund in favour of one person it may operate to destroy an 
unexercised power to appoint the fund to another’. Other powers are not 
necessarily extinguished by being exercised once, but may be exercised by 
different appointments at different times. Thus a power fully exercised at law 
may not be exhausted in equity, as where a general power was exercised by way 
of mortgage in fee, and later the equity of redemption was appointed?. Again, a 
power of jointuring?, a power of appointment among children?, and a power to 
lend money®, may be exercised repeatedly. A power exercisable “at any time” 
amounts to a power exercisable “from time to time’’’. Further, where there is a 
primary power, and in default of execution a secondary power, a partial exercise 
of the primary power does not prevent the exercise ofthe secondary power?. 
Nor, if the power is alternative, as where there is a power to sell or mortgage, 
does the exercise of the power to mortgage prevent a subsequent sale subject to 
the mortgage, or after the mortgage has been paid off”. 


1 As to powers of sale, sce paras. 828—830, ante. 

2 IRC v Cookson [1977] 2 All ER 331 at 335, [1977] 1 WLR 962 at 966, CA, per Stamp LJ. Sec 
also para. 975, ante. 

3 Perkins v Walker (1682) 1 Vern 97; Thorne v Thorne (1683) 1 Vern 141, 182; Ruscombe v Hare 
(1828) 2 Bli NS 192. Sce also para. 894, note 2, ante. Although no mortgage may now be 
made in fee (see MORTGAGE, vol. 32, paras. 478 ct seq.), the principle still applies. 

4 Hervey v Hervey (1739) 1 Atk $61; Zouch d Woolston v Woolston (1761) 2 Burr 1136. 

Doe d Milborne v Milborne (1788) 2 Term Rep 721; Cuninghame v Anstruther (1872) LR 2 Sc & 

Div 223. See also Wilson v Piggott (1794) 2 Ves 351 at 354; Bristow v Warde (1794) 2 Ves 336. 

Webster v Boddington (1848) 16 Sim 177; Versturme v Gardiner (1853) 17 Beav 338. But sce 

Brown v Nisbett (1750) 1 Cox Eq 13; Harrold v Harrold (1861) 3 Giff 192; Krantzche v Robinson 

(1882) 11 LR Ir soo. 

7 Digges’s Case (1600) 1 Co Rep 173a. 

8 Mapleton v Mapleton (1859) 4 Drew 515, overruling Simpson v Paul (1761) 2 Eden 34. 

9 Omerod v Hardman (1801) 5 Ves 722. But see Palk v Lord Clinton (1805) 12 Ves 48. 
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983. Effect on power. A power is not extinguished by an order of the court’, 
although it may be suspended. The mere institution of an action docs not affect 
powers’, nor does the issue of an originating summons relating to express trusts 
or the administration of a deceased’s estate”, except so far as is necessarily 
involved in the particular relief sought*. But a trustee will not be disallowed his 
costs if he seeks the leave of the court to the exercise of his powers 
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notwithstanding the proceedings®. Even an order for administration does not 
affect powers of appointment®; but powers of management may thereafter be 
exercised only with leave of the court’. This is so even if the order provides that 
none save specified accounts and inquiries are to be prosecuted except by leave 
of the court, but an executor may still pay the debts of the deceased? and give 
good title to a purchaser without notice of the order!®. A decree for foreclosure 
nisi similarly docs not extinguish the mortgagee’s power of sale but makes it 
necessary to obtain leave to permit its exercise*!. This is not so in the case of a 
mortgagee who is not a party to foreclosure proceedings by a puisne mortgagee, 
and has not been served with notice of them, and so is not affected by the 
decrece 


1 An arrangement approved by the court under the Variation of Trusts Act 1958, s. 1 (1), may 
have the result of bringing to an end a power of appointment, as by enabling the interests of 
unborn persons to be bound and a special power to be released effectively so that capital can be 
taken out of the settlement. Cf. Re Turners Will Trusts, Bridgman v Turner [1960] Ch 122, 

[1959] 2 All ER 689; Re Courtauld’s Settlement, Courtauld v Farrer [1965] 2 All ER 544n, [1965] 

1 WLR 1385; Re Ball’s Settlement [1968] 2 All ER 438, [1968] 1 WLR 899. The order may 

control the future exercise of the power: Re Drewe’s Settlement, Drewe v Westminister Bank Ltd 

[1966] 2 All ER 844n, [1966] 1 WLR 1518, where a power was not to be exercisable without 

the consent of the trustees, but the consent was not to be withheld provided they had advice 
from counsel of at least ten years’ standing. See generally TRUSTS. 

Cafe v Bent (1843) 3 Hare 245; Neeves v Burrage (1849) 14 QB 504; Adams v Scott (1859) 7 WR 

213. 

3 Le. under RSC Ord. 85, r. 2: see EXECUTORS, vol. 17, paras. 1454 et seq., and TRUSTS. 
4 See EXECUTORS, vol. 17, para. 1454, and TRUSTS. 

5 Turner v Turner (1862) 30 Beav 414. 

6 Sillibourne v Newport (1855) 1 K & J 602. 

7 Walker v Smalwood (1768) Amb 676 (where the constructive trustee was held to have submitted 
to a sale by the court); Widdowson v Duck (1817) 2 Mer 494 (investment by executors); 
Mitchelson v Piper (1836) 8 Sim 64 (payment of debts by executor). See also EXECUTORS, vol. 17, 
para. 1478. 

8 Re Viscount Furness, Wilson v Kenmare [1943] Ch 415, [1944] 1 All ER 66. 

9 Re Radcliffe, European Assurance Society v Radcliffe (1878) 7 Ch D 733. See also Re Barrett, 
Whitaker v Barrett (1889) 43 Ch D 70; Vibart v Coles (1890) 24 QBD 364, CA. As to statute- 
barred debts, see Midgley v Midgley [1893] 3 Ch 282, CA; EXECUTORS, vol. I7 RN Gale 
LIMITATION OF ACTIONS, vol. 28, para. 912. 

10 Berry v Gibbons (1873) 8 Ch App 747, as explained in Re Viscount Furness, Wilson v Kenmare 
[1943] Ch 415, [1944] 1 All ER 66. 

11 Stevens v Theatres Ltd [1903] 1 Ch 857. 

12 See Duff v Devlin [1924] 1 IR 56; Dolan v Murphy [1930] IR 60. 
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984. Leave of the court. Where leave of the court is required, in most cases it 
will not interfere with a donee’s discretion in exercising a power. The power to 
invest! or to appoint new trustees? contains such a discretion, and if it is 
exercised without leave the court may afterwards sanction its exercise?. Further, 
where an administration action has been concluded, subject only to liberty to 
apply, trustees need no leave to exercise their powers*; but payment into court 
puts an end to the exercise of all powers by the trustees5. If no general order for 
administration has been made, the powers of trustees are not affected except so 
far as their exercise conflicts with any order made®. 


1 Bethell v Abraham (1873) LR 17 Eq 24. 
2 Webb v Earl of Shaftesbury, Earl of Shaftesbury v Arrowsmith (1802) 7 Ves 480; A-G v Clack 
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(1839) 1 Beav 467; Cafe v Bent (1843) 3 Hare 245; Re Gadd, Eastwood v Clark (1883) 23 Ch D 
134, CA. See also Re Kensit [1908] WN 235. 

Graham.v Graham (1853) 16 Beav 550; Brown v Smith (1878) 10 Ch D 377, CA; Re Mansel, 
Rhodes v Jenkins (1885) 33 WR 727. See also Halley v O'Brien [1920] 1 IR 330 (Ir. CA). 


4 Re Mansel, Rhodes v Jenkins (1885) 33 WR 727. 
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Re Williams’ Settlement (1858) 4 K & J 87; Re Coe’s Trust (1858) 4 K & J 199; Re Tegg’s Trusts 
(1866) 15 WR 52; Re Mulqueen’s Trusts, ex parte Mulqueen (1881) 7 LR Ir 127; Re Ashburnham’s 
Trust (1885) 54 LT 84, DC; Re Nettlefold’s Trusts (1888) 59 LT 315; Re Murphy’s Trusts [1900] 
1 IR 145. But see Re Landon’s Trusts (1871) 40 LJ Ch 370. 

Re Hall, Hall v Hall (1885) 54 LJ Ch 527; Re Cotter, Jennings v Nye [1915] 1 Ch 307. 


985. Divorce or judicial separation. Powers contained in a marriage settle- 
ment are not extinguished by a decree absolute of divorce!; nor does a judicial 
separation affect the capacity of husband and wife to execute a joint power’. 
These powers may be affected by the exercise of the court’s jurisdiction to vary 
such settlements on making a decree?, as where a wife’s interests are extinguished 
by treating her as though she were dead, so that the husband alone can exercise a 
joint power as the notional survivor?*. A power to appoint in default of children 
is exercisable immediately after the divorce of a childless couple, even if they 
remarry?. 


- 


N 


wa 


Fitzgerald v Chapman (1875) 1 Ch D $63; Burton v Sturgeon (1876) 2 Ch D 318, CA; Re 
Pilkington’s Settlement, Pilkington v Wright (1923) 129 LT 629; Re Monro's Settlement, Monro v 
Hill [1933] Ch 82. See also Re Crawford’s Settlement, Cooke v Gibson [1905] 1 Ch 11. 

See the Supreme Court of Judicature (Consolidation) Act 1925, s. 194 (1) (b) (iii), as originally 
enacted. Section 194 (1) was substituted by the Law Reform (Married Women and 
Tortfeasors) Act 1935, s- $ (1), Sch. 1, with the omission of this provision but with an express 
saving for the exercise of any joint power given to a husband and wife (s. 4 (2) (d)), and was 
subsequently repealed by the Matrimonial Causes Act 1950, s. 34 (1), Schedule, again with the 
omission of the relevant provision. That provision was then repealed by the Matrimonial 
Causes Act 1965, s. 45, Sch. 2. See further HUSBAND AND WIFE, vol. 22, para. 1019. 

See DIVORCE, vol. 13, paras. 1136-1141. 

Re Poole’s Settlements’ Trusts, Poole v Poole [1959] 2 All ER 340, [1959] 1 WLR 651. 

Bond v Taylor (1861) 2 John & H 473. 
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Pleading 


abatement, plea in, 51 
abuse of process of court — 
stay or dismissal on, 75 
striking out for, 74 
account, statement of, 25 
acknowledgment of service — 
counterclaim, 47 
default of, service of pleadings where, 56 
time for, §7n? 
address — 
indorsement on pleading of, 8 
service, for, 56 
adjournment on amendment of pleading, 71 
admission — 
account, as to, 25n? 
failure of notice of intention to defend, on, 29n® 
mistake, by, 29n® 
notice of, 29 
particulars of, 39 
presumption of, 2 
time for, 29 
adultery, pleading finding of, 28 
affidavit ordered to stand as pleading, 59 
agreement, denial of, 31 
amendment — 
adjournment on, 71 
capacity of party, as to, 69 
colour of ink, 63n!° 
defence, of, 67 
failure to serve amended pleading, 67 
indorsement of, 63 
indorsement on writ, of, 64 
leave for— 
application for, 68 
availability, 68 
Court of Appeal, 71 
generally, 68 
House of Lords, 71 
lapse of, 72 
outside limitation period, 69 
refusal of, 70 
time for, 71 
leave, without — 
differences between writ and statement of claim, 
64 
disallowance of, 66 
generally, 65 
Long Vacation, during, 63 
mode of, 63 
name of party, as to, 69 
necessity for, 62 
no reasonable cause, where, 73 
particulars, of, 61 
pleading to, 67 
prolixity, for, 16n? 
purpose, 68 


amendment —continued 
refusal of, 11 
reply, of, 67 
statement of claim indorsed on writ, 6sn! 
statement of claim, of, 40, 65n! 
time for, 71, 72 
trial, at or after, 71 
writ, of, 63 
autrefois convict or acquit, 2 
avoidance, confession and, 32 
bad faith, allegations of, 21 
bankruptcy proceedings, rules for, 3 
bill: old name for claim, 1n* 
bill of exchange, condition precedent, 20r 
body corporate, address for service, 56 
breach of duty, pleading facts, 13n2 
breach of trust, particulars of, 36 
claim, statement of. See statement of claim 
close of pleadings, 5 
commercial action, marking of pleading, 6n? 
condition precedent, pleading, 20 
confession and avoidance, 32 
contents of pleading— 
account, statement of, 25 
adultery, 28 
aggravation of damage, 26 
arrangement of, 6 
condition of mind, allegations, 21 
contract, 23 
convictions, 27 
counterclaim, of, 47 
defence, of, 45 
distinct claims and defences, 17 
documents and conversations, 22 
evidence, 15 
facts not law, 13 
failure to comply with rules as to, 11 
inference of law, facts supporting, 13n? 
marking, 6 
name and address, indorsement of, 8 
particulars, of, 60 
paternity, 28 
points of law, 13 
reply, of, 54 
statement of claim, of, 40 
statement of material facts, 11, 16 
contract — 
denial of, 31 
matters to be pleaded, 23 
contributory negligence, pleading, 14 
copies, supply of, 10 
conversation, pleading, 22 
convictions, pleading, 27 
costs — 
amendment without leave, 65, 66 
counterclaim, 47 
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costs —continued 
disallowance of amendment without leave, as to, 
66 
further particulars, on, 59 
proof of facts on failure to admit, 29 
statement of claim, 44 
tender before action, where, $0 
counterclaim — 
alternative claim against non-party, 47 
availability, 47 
contents, 47 
counterclaim, to, $4 
defence, added to, 47 
defence to. See defence to counterclaim 
joinder of parties, 47 
matters to be specifically pleaded, 48 
mode of, 30n> 
county court, rules of procedure, 3 
Court of Appeal, leave to amend pleading, 71 
Court of Protection rules, 3 
criminal cases, 2, 3 
criminal libel, 2 
Crown proceedings, 3 
damage — 
aggravation, 26 
novus actus interveniens, 33 
particulars of, 37 
special traverse, 33n! 
damages — 
deemed traversed, 33 
exemplary, 24, 26 
general: meaning, 24 
interim payment, pleading, $2 
mitigation of, defence, 33 
pleading, 24 
quantum, 26n4 
special: meaning, 24 
statement of claim, contents, 40 
debenture, condition precedent for payment, 20n? 
debt, particulars of, 25, 37 
declaration: old name for claim, 1n* 
defamation — 
aggravation of damage, 26n! 
criminal, plea of justification, 2 
mitigation of damages, evidence by defendant, 33 
payment into court, pleading, 52n4 
precise words, pleading, 22n? 
default judgment on failure to plead, 58 
default of pleadings, 58 
defence — 
amendment — 
amended statement of claim, after, 67 
limitation period, outside, 69 
confession and avoidance, 32 
contents, 45 
counterclaim, to. See defence to counterclaim 
counterclaim with, 47 
default of, 58 
denial of agreement, 31 
failure to give notice of intention, 29n8 
further particulars, 59 
general denial, 30 
interim payment, pleading, 52 
joinder of issue as denial, 34 
matters not to be pleaded, 51, 52 
matters to be specifically pleaded, 48 
mode of, 30 
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defence—continued 
need to serve, 45 
objection in point of law, 35 
payment into court, pleading, 52 
plea— 
abatement, in, $1 
possession, of, 49 
tender, 50 
possession action, 14, 49 
separate grounds, pleading, 17 
service of — 
need for, 45 
time for, $7, 67 
set-off, 46 
specific point, need to answer, 30n® 
striking out where no reasonable cause, 73 
time for service, $7, 67 
traverse in, 30 
defence to counterclaim — 
close of pleadings after, 5 
rules as to, $3 
time for service, $7 
demurrer — 
meaning, 207, 350? 
defective indictment, 2n7 
disuse, 35 
departure, 18 
description of pleading, 6 
discovery, particulars after, $9 
dishonesty, allegations of, 21 
dismissal of action, 75 
document mentioned in pleading, 22 
draft pleading, signature, 7n! 
evidence — 
pleading, in, 15 
striking out, supporting, 73 
expenses, particulars of, 37 
fact — 
admission, 25n? 
chronological order, in, 16 
evidence, 15 
facta probantia, 15n? 
inconsistent, 17, 18 
material. See material fact 
particulars, in, binding on party, 38 
pleading, 13 
presumed to be admitted, 29 
statement of, 11, 16 
summary statement of, 16 
truth, presumption as to, 19 
facta probantia, 15n? 
firm, address for service, $6 
folio — 
meaning, 37 
particulars exceeding three, 37 
foreign currency, claim for payment in, 40 
foreign law pleaded in statement of claim, 40 
form of pleading — 
folios, 37 
heading, 6 
mode of writing, 10 
paper size, 10 
paragraphs, division into, 6 
photocopies, 10 
rules determining, 3 
fraud — 
“conditional”, pleading, 36n2 
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fraud —continued 
particulars of, 36 
fraudulent intention, allegations'as to, 21 
function of pleadings, 4 
further particulars. See particulars 
heading to pleading, 6 
High Court, rules of procedure, 3 
history of pleading, tn! 
House of Lords, leave to amend pleading, 71 
inconsistent facts — 
meaning, 18n! 
averments, 17 
pleading, 18 
indictment, 2 
indorsement — 
amendment to writ or pleading, of, 63 
name and address, of, 8 
indorsement on writ — 
amendment of claim made in, 64 
definition of issues where trial without pleadings, 
Gite 
statement of claim amended, where, 40 
joinder of issue — 
close of pleadings, on, 5 
denial, as, 34 
failure to serve amended pleading, 67 
joinder of parties — 
counterclaim, on, 47 
leave for, 9 
statement of claim, on, 42 
judgment — 
pleading, on default in, 58 
summary. See summary judgment 
justification, plea of, 2 
knowledge, allegations as to, 21 
law, point of. See point of law 
letter, request for particulars by, $y 
libel. See defamation 
limitation period, amendment of pleading outside, 69 
Long Vacation — 
meaning, §7n? 
amendment of writ or pleading during, 63 
service during, $7 
malice, allegations as to, 21 
malicious prosecution, burden of proof, 21 
material fact — 
meaning, 14, 15n? 
aggravation of damage, 26 
becoming material, 14 
pleading, 14 
statement of, 11 
statement of claim, in, 40, 43 
matrimonial proceedings, 3 
matters to be specifically pleaded, 48 
misrepresentation, particulars of, 36 
name— 
amendment to correct, 69 
change of, gn! l 
disclosure in particulars, 39 
negligence — 
contributory, pleading, 14 
duty of care, facts showing, 13n? 
statement of material facts, 11n’ 
novus actus interveniens, pleading, 33 
numbers expressed in figures, 6 
objection in point of law, 35 
oral pleadings, In! 
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order — 
further particulars, for, 59 
particulars, for, entitlement, 38 
originating application as pleading, 1n? 
paragraphs in pleadings, 6 
pardon, plea of, 7 
paper size, 10 
particulars — 
admission, of, 39 
amendment of, 61 
binding on party furnishing, 61 
breach of trust, of, 36 
damages, of, 37 
debt, of, 37 
degree of particularity, 39 
denial, of, 39 
disclosure of names in, 39 
expenses, of, 37 
facts binding on party giving, 38 
fraud, of, 36 
function, 38 
further — 
discovery, after, 59 
form of, 60 
leave for, 61 
order for, 59 
refusal by court, 59 
request for, 59 
time for, 59n! 
letter, request by, 59 
misrepresentation, of, 36 
omission to plead to, 29 
order for, entitlement, 38 
statement, in form of, 59 
undue influence, of, 36 
voluntary, 60n*, 61 
wilful default, of, 36 
party — 
capacity — 
amendment as to, 69 
description, 9 
description of, 9n! 
joinder. See joinder of parties 
misjoinder, $1 
name— 
amendment as to, 69 
change of, 9n! 
nonjoinder, 51 
representative capacity, 9n4 
statement of claim, 42 
substitution, $1 
paternity, pleading finding of, 28 
payment into court-- 
pleading, 52 
tender before action, 50 
person under disability, admission by, 29 
petition as pleading, 1 
photocopying, 10 
plea— 
defence, in. See defence 
old name for defence, 1n* 
pleading — 
meaning, 1 
affidavit ordered to stand as, 59 
amendment of. See amendment 
commercial action, in, 6n’ 
contents. See contents of pleading 
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pleading —continued 
copy, supply of, 10 
costs. See costs 
description of, 6 
form of. See form of pleading 
function of, 4 
history of, In 
oral, In! 
prolix, 16 
rebutter, In5, 55n2 
rejoinder, 1n?, 55n? 
requisites of good, 12 
service of. See service 
signature on, 6, 7 
striking out. See striking out pleading 
surrebutter, 1n?, $5n? 
surrejoinder, 1n5, $5n2 
See also counterclaim; defence; defence to counter- 
claim; particulars; reply; statement of claim 
pleadings — 
close of, § 
trial without. See trial 
point of law — 
objection in, 35 
pleading, 13 
possession — 
condition precedent, 20n! 
defence, pleading, 14 
plea of, 49 
presumptions, 19 
prize proceedings, pleadings in, 3 
probate proceedings, rules as to, 3 
prolixity of pleadings, 16 
promise, denial of, 31 
rebutter, 1n5, 55n? 
rejoinder, 1n5, 55n? 
reply — 
amendment, 67 
close of pleadings after, 5 
contents, $4 
leave for, 53 
obligatory, 53n! 
pleadings subsequent to, $5 
time for service, 57, 67 
request for further particulars, 59 
requisites of good pleadings, 12 
Restrictive Practices Court rules, 3 
rules determining form of pleadings, 3 
service — 
acknowledgment of. See acknowledgment of 
service 
address for, 56 
amended defence, of, 67 
amended reply, of, 67 
body corporate, on, 56 
default of acknowledgment of service, where, 56 
firm, on, 56 
Long Vacation, in, 57 
mode of, 56n? 
personal, 56 
pleadings generally, 56 
solicitor, on, $6 
statement of claim, 41 
time for, 57 
set-off — 
availability, 46 
matters to be specifically pleaded, 48 


signature on pleading, 6, 7 
slander. See defamation 
solicitor, service on, 56 
statement — 


amendment of writ or pleading, of, 63 
claim, of. See statement of claim 
issues, of, trial without pleadings, 77 
material facts, of, 11 

particulars in form of, 59 


statement of claim — 


meaning, 40 
alternative relief, statement of, 44 
amendment — 
generally, 63, 64 
refusal of leave, 70 
without leave, 65 
writ, of, 40 
compatibility with writ, 40, 63 
contents, 40 
damages claims, 40 
default of, 58 
embarrassing, 74n° 
foreign currency, 40 
foreign law pleaded in, 40 
heading, 40 
joint and several liability, 42 
material facts, 43 
nature of, 40 
omission from, deemed abandonment of claim. 70 
parties, 42 
pleading, as, 1 
relief claimed, statement of, 44 
service of, 41 
several plaintifts or defendants, 42 
striking out where no reasonable cause of action, 
73 


stay of action, 75 
striking out pleading — 


abuse of process of court, 74 
application for, 73n? 

consequential relief on, 74 
discretionary power, 74 

dismissal of action on, 73 

evidence supporting, 73 

fair trial, matter prejudicial etc., 74 
jurisdiction, 73 

no reasonable cause of action, 73 
scandalous, frivolous or vexatious matter, 74 
stay of action on, 73 


summary judgment — 


service of defence, before, 45 
trial without pleadings and, 76 


summons as pleading, 1 
surrebutter, 1n5, 55n2 
surrejoinder, 1n®, 55n2 
tender before action, 50 
traverse — 


damages claim, 33 

general form in defence, 30 
mode of, 29 

necessity for, 29 

special damage, 33n! 


trial — 


amendment of pleading at, 71 

pleadings, without — 
directions as to, 76, 77 
power to order, 76 
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trial —continued winding-up, rules as to, 3 
pleadings. without — continued words and phrases. See p. 675 post 
statement of issues, 77 a writ of summons — 
suitable actions, 76n5 amendment of, 63 
summary judgment and, 76 foreign currency, claim for payment in, 40 
undue influence, particulars of, 36 pleading, 1n* 
vexatious litigant, 75 reissue of amended, 63 
vexatious matter, striking out, 74 signature, 7n13 
wilful default, particulars of, 36 statement of claim, compatibility, 40, 63 


Pledges and Pawns 


Note. Until the whole of the Consumer Credit Act 1974 is brought into force part of the Pawnbrokers Act 
1872 and the whole of the Pawnbrokers Act 1960 still apply. See para. 142n1! and para. 154, post. 


action — pawns governed by, 145 
conversion, for, 122, 139 contract — 
debt, for, by pawnee, 130 misrepresentation, induced by, 138 
possession, for, by pawnee, 131 pawn, of. See pawn 
real owner, by, right of, 169 conversion — 
recovery of pledged article, for, 122 meaning, 122n! 
stolen goods, for recovery of, 137 action for — 
true owner, by, against pawnor, 139 pawnor, by, 122 
agent — true owner, by, 139 
authority to sell, effect of, 113 pledged goods, action for, 122 
mercantile. See mercantile agent conviction — 
pawnbroker, of, acts of, 157 appeal against, 188 
air force equipment, unlawful pledge, 107 exclusion of certiorari, 189 
ammunition, unlawful pledge, 107 pawnbroker, of, effect of, 180 
apparel, bailed, pawning of, 176 credit agreements, entry into, formalities of, 143 
appeal, offences, in respect of, 188 credit transaction, pawn agreement as species of, 142 
apprentice, pawnbroker’s, acts of, 157 damage to pledge. See pledged goods 
army equipment, unlawful pledge, 107 debt, action by pawnee for, 130 
assignee of pawnor — declaration — 
redemption of pledge by, 164 false, penalties for, 168 
F “rights of, 122 loss of pawn-ticket, on, 168 
assignment — pawn-receipt, in lieu of, 149 
military pay, of, voidance of, 107n? delivery of pledged article— 
pawnee’s rights, of, 125 advance made before, 115 
auction, sale of pledges by, 165 appraisal, for, 115 
bailed goods, pledging of, 176 constructive delivery, 114 
bailment, pawn or pledge as, 101 default in, penalty for, 174 
bankruptcy — delivery and advance not simultaneous, 115 
pawnee or pawnor, effect of, 122n?, 135 effect of, 114 
secured creditor in, 135 necessity for, 103, 114 
bill of lading, transfer of, 114n8 order for — 
bill of sale, pawn is not, 103 court may make, 139 
books, pawnbroker’s — no bar to action by owner, 173 
duty to keep, 156 unlawfully pawned goods, 172 
offences relating to, 179° : persons-entitled to, 174 . ; 
` production of, order for, 178. . 0 police, property in possession of, 140 
buyer of goods in possession, pledge by, 112 refusal of, 148 
certiorari, exclusion of, 189 ' unlawfully pawned, where, 172 
charges, pawnbroker's right to make, 162 detention — 
classification of pawns, 102, 145 illegally pawning, for, 183 
common law — pawn-ticket, counterfeit, for producing, 184 
capacity to pawn at, 110 distress, pawned goods, liability of, 134 
implied warranty of title, 117 documents, pawnbroker, to be kept by, 156 
pawns and pledges at, 101n! drunken person, pawns by, 109 
right to redeem pledged article, 120 employees, pawnbroker’s, acts of, 157 
consumer credit provisions — equitable mortgage, pawn is not, 103 
application of, 143 execution, pledged goods, on, 133 
offences under, 153 factor, capacity of, to pawn, 111 
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false representations as to pledge, 118 pawn—continued | 
fire, damage to pledge by, 170 contract of —continued 
firearms, unlawful pledges, as, 107 stamp on, 105 
foreclosure, no right of, 132 statutory control of, 143 
fraudulent representations, pawnor, by, 118 : subject matter of, 106 
frivolous prosecutions, amends for, 187 unlawful, when, 107 
goods — credit transaction, as, 142 
meaning, 111n® false information to pawnbroker, 182 
pledged. See pledged goods firearms not to be taken in, 107 
property in, proof of, 113 former legislation governing, 142 
indemnity, pawnbroker, to, 168 illegal, property of another, 181 
insurance, pawnbroker, by, 170 lien distinguished, 104 
interpleader, pawnee’s right as to, 141 minor, taking from, 153, 175 
legislation — offences — : 
application of, 102 consumer credit provisions, under, 153 
former, 142 See also pawnbroker 
reform of, prospective, 154 owner's authority, without, 113 
repeal of, prospective, 142 partners, by, 121 
summary of, 154 pledge distinguished, torn! 
licensing — service equipment not to be taken in, 107 
consumer credit business, 143 things capable of being pawned, 106 
pawnbroker, of, 142, 144 unlawful means, pawning by, 182 
lien, pawn distinguished, 104 unlawfully pawning, 183 
limitation Act, right to redeem not barred by, 120 See also pledge 
loss — pawnbroker — 
pawn-receipt, of, 149 meaning, 101, 156n} 
pawn-ticket, of, 168 advances by, statutory maximum, 102 
mercantile agent — agent, acts of, 157 
capacity of, to pawn, III application of 1872 Act, 155 
power to pledge, 111 apprentice, acts of, 157 
military pay, assignment of, void, 107n? books — 
minor — duty to keep, 156 
contract of pawn with, 109 offences relating to, 179 
taking pawn from, 153, 175 production of, order for, 178 
misrepresentation, goods obtained by, 138 charges, statutory limitation, 162 
moneylender — conviction of, effect of, 180 
distinguished from pawnbroker, 142 damage to goods, liability for, 170 
pawnbroker as, 228 days excluded from business, 175 
mortgage, pawn distinguished from, 103 detention of persons by — 
naval equipment, unlawful pledge, 107 counterfeit pawn-ticket, for producing, 184 
neglect, damage to pledge by, 171 illegally pawning, for, 183 
negotiable instrument, pawn, as, 106 documents to be kept by, 156 
offences. See pawnbroker; pawnor false information to, giving, 182 
owner — indemnity to, 168 
action for conversion by, 139 insurance by, 170 
order for delivery of pledge to, 173 licensing — 
rights of, 136, 169 former provisions, under, 142 
partners, redemption df pawned article, 121 legislation covering, 144 
pawn — loans by — 
meaning, 101 exceeding £5.. 161 
bill of sale, is not, 103 profits and charges allowed, 162 
classes of, 102, 145 repayment, receipt to be given, 162 
consumer credit provisions, governed by, 145 statutory limits, 155 
contract of— moneylender and, distinction between not 
actual delivery essential to, 103, 114 relevant, 142 
characteristics of, 103 moneylender, as, 228 
common law, at, 110 non-delivery by, penalty, 174 
drunken person, by, 109 offences by — 
extinction of, 116 books, failure to keep, 156 
form of, 103n! conduct of business, as to, 175 
implication carried with, 128 conviction for, effect of, 180 
mentally disordered person, by, 109 drunken person, taking pawn from, 109 
mercantile agent, by, 111 firearms, taking in pawn, 107n5 
minor with, 109 frivolous prosecutions, 187 
mortgage distinguished, 103 general penalty for, 185 
pawnbroker's conviction, effect of, on, 180 = Plist of 75 
persons under disability, 109 non-delivery of pledge, 174 
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pawnbroker—continued pawnor —continued 
offences by — continued offences by — 
penalties, application of, 186 false information, giving, 182 
sales, as to, 179 general penalty for, 185 
special matter, pleading, 190 illegal pawning, 181 
personal representative, liability of, 158 pawning by unlawful means, 182 
profits allowed to, 162 penalties, application of, 186 
racial etc. discrimination by, 108 property in goods, proof of, 113 
receipt for money, duty to give, 162 quality of property pawned, warranty of, 118 
pawn-receipt. See pawn-reccipt recovery of pledge, suing for, 122 
pawn-ticket. See pawn-ticket right of, to redeem, 120 
sale book, inspection of — sale by, before redemption, 119 
fee for, 162n3 special property of, 123 
power of, 165 true owner, sued by, 139 
search of premises of, 177 warranty of title by, implied, 117 
shop— pawn-receipt — 
meaning, 17705 meaning, 146 
search warrant to enter, 177 duty to give, 146 
special contract by, 161 failure to give, an offence, 153 
unfinished goods, taking in pawn, 176 form of, 146n5 
pawnee— loss of, 149 
meaning, 101, 14707 statutory declaration in lieu of, 149 
bankruptcy of, 135 surrender of, on redemption, 148 
care of pledge, duty as to, 126 pawn-ticket — 
conversion by, action for, 122 charge for, power to make, 162n3 
discrimination by, 108 counterfeit, detention for producing, 184 
execution against, 133 duty of pawnbroker to give, 160 
foreclosure, no right of, 132 form of, 160n* 
interpleader by, 141 holder— 
loss of pledge by, 126 presumption as to, 164 
offences by, 153 redemption of pledge by, 167 
ownership of goods, claim to, 124 sale book, power to inspect, 165 
possession by, right to, 124 lost, redemption when, 168 
property of, in pledge, 103 necessity for, 160 
realisation of pawns by, 151 offences relating to, 175 
restitution by, order for, 153 special contract ticket, 161 
return of pledge, sued for, 122 statutory declaration where lost etc., 168 
rights of — stolen etc., redemption when, 168 
action for debt, of, 130 theft, as subject of, 160n4 
assignment of, 125 pay, military assignment of, void, 107 
interpleader, as to, 141 perishable articles, pledge of, 130 
possession, action for, to, 131 personal credit agreement — 
sale. See sale below meaning, 143n? 
to use pledge, 127 provisions applicable to, 143 
sale by — personal representative— 
default of payment, on, 128 pawnbroker, of, liability of, 158 
exercise of power of, 129 redemption of pledge by, 120n?, 164 
implied authority for, 129 pledge— 
unlawful, 122 meaning, 155n° 
secured creditor, as, 135 contract of. See pawn 
special property in pledge, 123 mercantile agent, by, 111 
` unredeemed goods realisable by, 150 pawn distinguished, torn! 
See also pawnbroker property in. See property 
pawnor— See also pawn 
meaning — pledged goods — 
(common law), 101 bailed apparel as, 176 
(Consumer Credit Act), 120n?, 14707 care, pawnee's duty of, 126 
(Pawnbrokers Act), 155n4 consent, pledged without owner’s, 169 
action against, by true owner, 139 conversion, action for, 122, 139 
assignee of, rights of, 122 damage to— 
bankruptcy of, 12203, 135 default of pawnbroker, by, 171 
conversion, action for — fire, by, 170 
against, by the owner, 139 neglect, by, 171 
by, against pawnee, 122 pawnbroker’s liability, 170 
death of, survival of redemption rights on, 120n? statutory provisions applicable, 126n! 
detention of, for illegally pawning, 183 dealing with, unlawful, 122 
mercantile agent or factor as, 111 delivery of. See delivery of pledged article 
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pledged goods —continued 
detention of, relief against, 122n! 
distress, liability to, 134 
execution against, 133 
failure to redeem, 150 
false representation as to, 118 
foreclosure, 132 
loss of, liability for, 126 
misrepresentation, goods obtained by, 138 
ownership of, claim to, 124 
perishable nature of, 130 
possession of, right to, 124 
property in— 
implied warranty as to, 117 
proof of, 113 
property of another, 181 
quality of, warranty of, 118 
receipt for. See pawn-receipt 
redelivery of, 116 
redemption. See redemption 
safe-keeping, charges for, 147n? 
sale of. See sale of pledged article 
stolen, liability as to, 126 
stolen goods, 137 
ticket for. See pawn-ticket 
true owner, rights of, 136, 169 
unfinished goods — 
meaning, 176n? 
search warrant for, 177 
taking in pawn, liability for, 176 
unlawfully pledged, order for delivery, 172 
unredeemed, dealing with, 163 
use of, by pawnee, 127 
valuation fee, 162n3 
value of, increase of, 123 
police, property in possession of, delivery of, 140 
property — 
pawned — 
capable of being, 106 
See also pledged goods 
pawnee, passing to, 150 
reversion to pawnor, 103 
special, of pawnee, 123 
stolen goods, 137 
prosecution — 
frivolous, amends for, 187 
special matter, pleading, 190 
racial discrimination, pawnee, by, 108 
realisation of pawns, 151 
redemption of pledge — 
assignee, by, 164 
consumer credit provisions — 
failure to redeem, 150 
- «procedure for, 148 
redemption period — 
meaning, 147 
agreement between parties, 147 
extension, application for, 1son! 
refusal to deliver pawn, 148 
failure to allow, penalty, 1532 
holder of ticket entitled to, 167 
lifetime right as to, 120 
limitation Act, right not barred by, 120 
offences relating to, 182 
pawn-ticket — 
lost, where, 168 
production, necessity for, 167 


redemption of pledge—continued 
payment of amount owing on, 148 
period of — 
days of grace, 163 
existing legislation, under, 163 
termination of, rights following, 147 
personal representative, by, 164 
persons who may redeem, 164 
receipt to be given on, 163 
right of — 
partner, of, 121 
pawnor, of, 120 
personal representative, reserved to, 120n? 
sale — 
pawnee, by, effect of, 128 
pawnor, by, before redemption, 119 
tender of debt necessary for, 120 
reform of law of pledges and pawns, 154 
restitution of goods, order for, 153 
sale book — 
inspection of, fee for, 162n? 
power to inspect, 165 
sale of pledges — 
auction, by, 165 
default of payment, on, 128 
deficit, resulting in, 166 
exercise of power of, 129 
expenses of, 152 
information to pawnor of proceeds, 151 
notice to be given of, 151 
obligation, to satisfy, 128 
offences relating to, 179 
pawnor’s rights, 123 
proceeds of — 
application of, 129 
details to be given to pawnor, 151 
disposal of, 152 
surplus to be paid to pawnor, 152 
purchase by pawnbroker, 165 
redemption, before, 119 
regulations as to, 165 
sheriff, by, 133 
surplus amount from, 166 
true market value, at, 152 
unauthorised, an offence, 175 
unlawful sale by pawnee, 122 
search warrant, unlawful pledge, as to, 177 
secured creditor — 
meaning, 135n° 
pawnee as, 135 
seller of goods in possession, pledge by, 112 
sex discrimination, pawnee, by, 108 i 
sheriff, sale of pledge by, 133 
social security cards etc,, unlawful pledges, 107 
stamp.duty, contracts of pawn, on, 105 
statutory declaration — l 
pawn-receipt lost, where, 149 
pawn-ticket lost, where, 168 
stolen goods, property in, 137 
territorial army equipment, unlawful pledge, 107 
theft of pawn-ticket, 160n4 
third party, intervening rights of, 133 
title, fraud, defeasible on account of, 136 
true owner — 
action for conversion against pawnor, 139 
right of action of, 169 
rights of, 136 
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trustee in bankruptcy, transfer of property to, 135 
unfinished goods — 

meaning, 176n2 

taking in pawn, 176 

unlawfully pawned, search warrant, 177 


use of pawn, right of pawnee as to, 127 
warranty — 
quality of property pawned, of, 118 
title, of, implied, 117 
words and phrases. See p. 675 post 


Police 


accounts — 
City of London police, of, 233 
combined police authority, of, 233 
metropolitan police receiver, of, 240 
acquisition of land — 
combined police authority, by, 23219 
minister's functions as to, 259 
police purposes, for, 232 
acrodromes, policing of, 216 
age limits — 
appointment of constable, for, 266 
police cadets, for, 221 
retirement, for, 269 
agents provocateurs, police as, 320 
aiding constable, public duty of, 321 
air weapon — 
meaning, 332n* 
See further firearms 
airport constables — 
appointment, 216 
orders relating to, 216n!3 
allowances — 
extra duty, for, 330 
overtime, for, 296 
police cadets, for, 223 
special constables, to, 210 
types of, 296 
See also pay 
amalgamation of areas — 
chief constable — 
meaning, 228 
appointment, 231n* 
chief officer of police, 229 
combined police authority — 
accounts of, 233 
acquisition of land by, 232n5 
body corporate, as, 229 
borrowing powers, 234 
civilian staff, employment of, 235 
constitution of, 228 
establishment functions, 231 
exercise of functions, 230 
financial functions, 233 
legal proceedings by or against, 228 
personne] matters, functions as to, 231 
powers of, 228, 230 
status of, 228 
loss of office by, compensation for, 308 
schemes — 
meaning, 255n3 
amendment of, 255 
compulsory, 255 
laying before Parliament, 255 
objections to, 255 
proposed, notice to be given of, 255 


amalgamation of areas —continued 
schemes —continued 
provisions made by, 255 
revocation of, 255 
voluntary, 255 
ambulance, speed limit exemption, 329n2 
ammunition — 
meaning, 33205 
permit to hold, 332 
prohibited, certificate for, 337 
transactions, register of, 342 
See also firearms 
annual leave entitlement, 222, 295 
appeal — 
disciplinary. See discipline 
dismissal, against, 286 
firearms — 
certificate, as to, 336n5, 341 
dealer, by, 338n*, 341 
pensions. See pension 


„areas. See police area 


armed forces — 
firearms provisions, application of, 343 
service with, pension provisions, 300 
arrest — 
constables’ powers of, 323 
firearms offences, for, 345 
member of public, by, 323 
assault — 
constable, on, 322 
person assisting police, on, 321 
Association of Chief Police Officers — 
members represented by, 311 


' Atomic Energy Authority constables, 212 


attestation — 

canal constables, 214 

constables, 204 

park constables, 217 

transport police constables, 213 

university constables, 219 
authority. See police authority 
auxiliary police— 

meaning, 263n!5, 300n? 

first police reserve, as, 202n% 

pensions, 300 

pensionable service, 302 
bicycle allowance, 296 
border counties, jurisdiction, 319 
borough police— 

cessation of, 206 

origin of, 206 

watch committees — 

appointment, 206 
function of, 206 

borrowing powers, 234, 240 
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Bow Street Runners, 201n!° 
breach of peace, entry to prevent, 323 
breaking in, in case of fire, 327 
British Transport Commission constables, 213 
buildings, damage to, by riot, 242 : 
business interests — 
incompatible with service, 266 
particulars to be given of, 270 
termination of service on account of, 270 
cadets — 
age, minimum, for, 221 
annual leave entitlement, 222 
appointment, 221 
board and lodging, 223 
chief officer of police responsible for, 221 
dismissal] of, 221 
emoluments, 223 
employees of police authority, as, 220 
expenditure in respect of, 233 
hours of duty, 222 
injury in course of duty, 224 
pension provisions, 224 
qualifications for appointment, 221 
regulations concerning, 221n® 
service, conditions of, 222 
status of, 220 
termination of service, 221 
travel allowances, 223 
uniform and equipment, 223 
Cambridge University constables, 218 
canal constables, 214 
car allowance, 296 
car, police. See police vehicle 
caution for disciplinary offence, 287 
central service— 
meaning, 261n'7 
offences when on, 272 
secondment for, pension provision, 261 
charity, street etc. sales for, 238 
chiet constable — 
amalgamation of areas, effect of, 246 
annual report to be made by, 230 
appointment, 231, 266 
assistant, promotion to rank of, 231 
deputy — 
appointment, 231 
powers and duties, 246 
incapacity etc. of, 246 
more than one force, of, 231n* 
qualification for appointment, 266 
reports — 
annual, duty to make, 230 
information against public interest in, 230 
retirement — 
compulsory, 231, 261 
efficiency, in interest of, 269 
See also chief officer of police 
chief officer of police — 
meaning, 246, 298n® 
cadets appointed by, 221 
City of London, for, 226, 248 
combined police force, for, 246 
county forces, for, 227 
damages or costs awarded against, 203 
disciplinary functions, delegation of, 279 
duties of, general, 249 


chief officer of police —continued 
functions — 
appointments and promotions, relating to, 250 
licences etc., as to, 249 
personnel matters, as to, 250 
metropolis, for, 247 
reports etc. to be given by, 257 
special constabulary, responsibility for, 209 
special police services, provision of, 251 
torts committed by constables, liability for, 203 
See also chief constable 
children — 
detention in police station, 524 
pension allowance for, 303, 307 
church, damage to, by riot, 242n? 
City of London. See London, City of 
civil aviation constables, appointment, 216 
civil defence — 
functions, expenses, 239 
training and equipment for, 239 
civilian staff — 
employment of, 230, 235 
jury service exemption, 235 
clothing allowances, 296 
combined police authority. See amalgamation of 
areas 
commissioner. See London, City of; Metropolitan 
Police 
common law constable, 201 
compensation — 
loss of office, for — 
amalgamation scheme, under, 308 
increases of, 310 
local government reorganisation, by, 308 
payments comprised in, 308 
riot damage, for. See riot 
complaints against police — 
anonymous, 275n!8 
disciplinary action. See discipline 
functions respecting, delegation of, 279 
hearing of charges, 281 
information, restriction on disclosure, 288 
investigation of, 275 
oversight of procedure, 288 
register of, 275 
tribunal, hearing by, 281 
withdrawal of, 275 
See also discipline 
conditions of service — 
allowances, types of, 296 
cadets, of, 222 
days off duty, 293 
emoluments, 296 
extra duty, compensation for, 293 
fingerprints to be taken, 292 
~ higher ranks, for, 294 
hours of duty, 293 
leave entitlement, 295 
maternity leave, 295 
negotiating board, 312 
overtime allowance, 296 
pay and allowances, 296 
See further pay 
personal records to be kept, 292 
public holiday, duty on, 293 
restrictions — 
business interests, 266 
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conditions of service —continued 
restrictions — continued 
political activities, 290 
private hfe, on, 290 
public rights and duties, affecting, 291 
residence, as to, 290 
sick leave, 295 
constable — 
meaning, 264 
age for appointment, 266 
agents provocateurs, as, 320 
appointment, 211 
arrest, powers of, 323 
assault on, 322 
assistance by public, duty as to, 321 
attestation as, 204 
border counties, Scottish, powers in, 319 
business interests of, 266, 270 
canals, for policing, 214 
citizenship requirement, 203, 266 
common law status, 201 
crime prevention duties, 320 
Crown officers, as, 203 
duties, neglect of, 320 
employees of chief officer, as, 203 
employment by particular bodies, 211 
entry, powers of, 323 
extraneous duties, 330 
firearms certificate, production of, to, 347 
functions, general, 320 
harbours, for, 215 
impersonation of, 322 
jurisdiction of, 319 
law, is subject to, 320 
obstruction of, 322 
offshore areas, powers in, 319 
office, origin of, 201 
parks, for, 217 
persons having powers of, 219 
persons in custody, duties as to, 324 
powers and privileges, 202 
private life, restrictions affecting, 290 
probationary service, 267 
promotion, qualification for, 268 
protection in executing warrants, 326 
qualifications for appointment, 266 
recreation grounds, for, 217 
relationship with police authority, 203 
residence, restrictions on, 290 
resisting, in execution of duty, 322 
retirement, 269 
search — 
firearms offences, as to, 345 
powers of, 323, 324 
seizure of goods by, 323 
services, withholding, 322 
sex discrimination, 298 
` special. See special constable 
status, 203 


suspension pending disciplinary action, 273 


swearing in, 202 
termination of service — 
incompatible business interests, for, 270 
permanent disablement, for, 269 
terms of service. See conditions of service 
torts committed by, 203 
traffic control by, 328 


constable —continued 
transport undertakings, for, 213 
universities, for, 218 
warrants, duty to execute, 320, 326 
women. See women police 
See also members of police force 
conviction — 
firearms dealer, of, effect of, 344 
pension, effect on, 306 
co-operation between forces, 265 
county police— 
accommodation for, provision of, 230 
amalgamation of forces, 207 
buildings etc., provision of, 230 
chief constable: meaning, 227 
chief officer of police for, 227 
civilian staff, employment of, 235 
combined forces, 207 
committee — 
appointment of members, 227n%? 
constitution of, 227 
financial functions, 233 
land, functions relating to, 232 
legal proceedings by or against, 227 
establishment, 207 
maintenance of, 207 
meaning of county, 227n! 
origin of, 207 
police authority for, 227 
See further police authority 
police fund, payments to or from, 233 
vehicles, equipment etc., provision of, 230 
crime — 
duty to prevent, 320 
particulars for minister, 331 
statistics to be given to minister, 257 
criminal prosecutions — 
against police, 322 
decision as to bringing, 331 
mandamus for, 331 
Crown — 
firearms provisions, 343 
police as officers of, 203 
Crown Court — 
firearms, appeals as to, 341 
police pension appeal to, 304n"! 
custody, persons in, duties as to, 324 
damage by riot. See riot 
Defence Council, constables nominated by, 212 
detective, expenses allowance, 296 
detention in police station, 324 
diligence, rewards for, 297 
disablement — 
pension. See pension 
reassessment of, 305 
retirement on grounds of, 269 
self-inflicted, offence, as, 305 
disaffection, causing, 322 
discipline — 
appeals in respect of — 
amendment or withdrawal of, 286 
conduct of, 285n! 
costs of, 286 
determination of, 286 
hearing of, 286 
notice of, time for, 285 
procedure, 286 
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discipline —continued 
appeals in respect of —-continued 
respondent in, 285 
right of, 285 
charges — 
board’s direction to prefer, 276 
decision not to prefer, 276 
formulation of, 276 
procedure, 277 
recording of, 276 
withdrawal of, 278 
complaints. See complaints against police 
decisions as to, 284 
delegation of functions as to, 279 
disciplinary action, reasons for, 266 
disciplinary board — 
meaning, 2815 
hearing by, 281 
functions in relation to, 231 
gratuity, accepting, 330n? 
hearing charge — 
absence of accused, in, 283 
conduct of case, 282 
evidence at, 283 
generally, 281 
private, in, 283 
procedure at, 283 
representation at, 282 
senior officer, against, 280 
witnesses, calling, 277 
investigating officer — 
meaning, 274n3 
reference of case to, 274 
investigations — 
preliminary procedure, 274 
report on, 275 
senior officer, involving, 274 
offences — 
meaning, 272n! 
criminal, 272 
list of, 272 
suspension from service for, 273 
proceedings, judicial review of, 289 
punishment — 
appeal against, 285 
classes of, 287 
determination of, 284 
recording, 284 
regulations, 271 
reviews of procedure, 288 
senior officer — 
meaning, 271n® 
admission of offence by, 276 
tribunal — 
charges to be heard by, 280 
composition of, 280, 281 
hearing, costs of, 280 
discrimination — 
meaning, 298n! 
unlawful, 298 
dismissal — 
appeal against, 286 
disciplinary offence, for, 287 
resignation as alternative to, 287 
dock constables, 215 
dog handler’s allowance, 296 
driving licence, requirement to produce, 328 


Police 


elections, voting at, 291 

emoluments. See pay 

employment by particular bodics, 211 
escort duty allowance, 296 


expenses, reimbursement, 296 


extra duty allowance, 296, 330 
extraneous duties, 330 
false reports wasting police time, 322 
ferry tolls, exemption from, 329 
fine for disciplinary offence, 287 
fingerprints of members of force, 292 
fire, police powers in case of, 327 
firearms - 
meaning, 3321? 
antique, purchase etc. of, 33212 
certificate— 
meaning, 3320? 
appeal — 
generally, 341 
revocation, against, 336n5 
application for, 333 
disqualifications for obtaining, 334 
duration of, 334 
falsely obtaining, 344 
fees payable, 334 
form of, 334 
grant of, 334 
necessity for, 332 
production of, to constable, 347 
prohibited weapon, in respect of, 337 
revocation of, 336 
shot gun, for. See shot gun 
surrender of, 336 
variation of, 335, 336 
dealer — 
meaning, 332n'4 
appeal by — 
generally, 341 
refusal of registration, against, 338n4 
certificate of registration — 
fee payable, 339 
grant of, 339 
surrender of, 339, 340 
conviction of, effect of, 344 
offences by, 344 
register of — 
duty to keep, 338 
entrics in, 338 
removal from, 340 
registered — 
meaning, 332n!4 
matters permitted to, 332 
registration — 
application for, 338 
conditions, imposition of, 338 
refusal of, 338 
general provisions as to, 332 
Northern Ireland, removal to, 349 
notices, service of, 344 
offences, arrest for, 345, 348 
permit to hold, 332 
police functions, exercise of, 332 
prohibited: meaning, 337 
public place, having in, 346 
public service, acquisition for, 343 
removal of, power to control, 349 
sale by auction, 342n6 
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firearms —continued 
search warrant, 345 
stop and search of persons, 346 
traffic in, powers as to, 349 
transactions, register of, 342 
fishery officer, powers of, 219 
forces — 
meaning, 230n? 
adequate, duty to maintain, 230 
co-operation between, 265 
efficiency, promotion of, 260 
establishment of, 202 
members of. See constable; members of police 
force 
mutual aid, 265 
origin and transition of, 201 
ranks of, 264 
responsibility of, 211 
status, derivation of, 201 
statutory creation, 201 
forensic laboratories, provision of, 260 
forfeiture of pension, 306 
fund. See police fund 
grants— $ 
amount of, 262 
conditions for making, 262 
deductions from, 262n° 
withholding, powers of, 262n!! 
gratuities, accepting, 330n? 
harbour constables, 215 
high constables, former appointment of, 201n? 
historical survey, 201 
Home Secretary, police functions of, 263n! 
hospital, damage to, by riot, 242n? 
impersonation of constable, 322 
improvement commissioners, former duties, 201 
inspectors of constabulary — 
appointment, 258 
duties of, 258 
jury service exemption, 258 
salary and allowances, 258 
investigating officer— 
meaning, 274n> 
reference of cases to, 274 
jurisdiction of constables, 319 
jury service exemption — 
forensic laboratory staff, 260n? 
inspectors of constabulary, 258 
members of police force, 291 
police civilian staff, 235 
local Acts — 
establishment of forces under, 206 
police clauses for incorporation in, 210 
local inquiry — 
amalgamation scheme, as to, 255 
procedure for, 256 
London — 
assistant police commissioners, 205 
charitable collections, regulation of, 252 
City. See London, City of 
early policing of, 201n1° 
establishment of forces in, 205 
licensing functions in, 252 
police allowances, 296 
probation service expenses, 233 
processions etc., regulation of, 252 
See also Metropolitan Police 


Police 


London, City of — 
commissioner of police — 
appointment of, 248 
chief officer, as, 226 
command given to, 205 
deputy acting for, 248 
powers, special, of, 253 
regulations, power to make, 253 
removal for misconduct etc., 248 
reports etc., to be made by, 257 
status of, 248 
establishment of force in, 205 
licensing functions in, 253 
police — 
area, composition of, 226 
authority for, 226 
committee, 226 
expenses, 233 
fund, 226, 233 
grants for, 262 
processions, regulation of, 253 
school crossing patrols, 237 
special constables for, 209 
maternity leave— 
entitlement, 295 
pay during, 295n*, 296 
medical referee — 
meaning, 269n? 
appeal to, against retirement, 269 
member of police force — 
meaning, 300n! 
attestation of, 204 
business interests, effect of, 266 
complaints against. See complaints against police 
constables. See constable 
conversion by, 325 
Crown servants, as, 343n? 
discipline. See discipline 
duties outside scope of, 330 
extraneous duties, 330 
firearms, purchase etc., of, 343 
gratuity, accepting, 330n? 
jurisdiction of, 319 
parliamentary disqualification, 291 
pay. See pay 
pensions. See pensions 
personal records of, 292 
secondment to central service, 261n18 
wrongful acts of, 203 
meritorious conduct, rewards for, 297 
metropolis — 
former policing of, 201n?° 
probation expenses, payment of, 233 
riot damage. See riot 
metropolitan magistrates’ court, expenses, 233 
Metropolitan Police— 
Acts: meaning, 247n° 
assistant commissioners — 
appointment, 247 
duties, 247 
number of, 247 
salaries, payment of, 247 
authority responsible for, 225 
cadets — 
status of, 220 
See further cadets 
chief officer of police for, 225 
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Metropolitan Police —continued 
civilian staff, employment of, 235 
commissioner — 
chief officer, as, 225 
directions to, by minister, 230 
position of, 205 
powers and duties, 252 
salary, payment of, 247 
status of, 247 
development of force, 205 
disciplinary regulations applying to, 271 
See further discipline 
district. See Metropolitan Police District 
expenses of, 233, 262 
fund — 
meaning, 225n4 
payments from, 233 
treasurer of, 240 
promotion in, 268 
property, vesting of, 232 
ranks in, 264 
rate, precepts for, 240 
Receiver. See Receiver for the Metropolitan Police 
District 
Secretary of State, powers and duties, 230 
Metropolitan Police District — 
extent of, 225 
licensing functions in, 252 
processions, regulation of, 252 
school crossing patrols, 237, 252 
traffic wardens for, 236 
motor vehicle. See vehicle 
motorway — 
meaning, 328n*? 
emergency use of, 328 
mutual aid between forces, 265 
Northern Ireland, arms traffic to, 349 
obstruction of constable, 322 
offences — 
disciplinary. See discipline 
police, against, 322 
overseas corps — 
meaning, 300n? 
service, pension, 300 
overtime allowance, 296 
Oxford University constables, 218 
parish constable — 
appointment, 201 
areas for appointment of, 201n? 
duties of, 201 
oath by, 201 
office of, 201 
status of, 201 
substitutes, 201 
park constables, 217 
RES 
extra duty allowance, 330 
overtime, for, 296 
reduction in, as punishment, 287 
regulations as to, 263 
reward for diligence, 297 
scales of, 296 
sickness, during, 296 
peace officers, development of office of, 201 
pension — 
age qualification, 299 
allocation in favour of dependent, 303 


pension — continued 
appeal — 
award, as to, 304 
forfeiture, against, 306 
medical referee, to, 304 
tribunal — 
composition of, 304n!! 
generally, 304 
auxiliary policemen, 300 
award — 
cancellation of, 305 
children, to, 303 
disablement, for, 303 
forfeiture of, 306 
ill-health, for, 303 
injury, for, 303 
qualification for, 303 
revision of, 305 
short service, 303 
when granted, 303 
widow, to, 303 
children’s allowance — 
award of, 303 
increase of, 307 
civil staff, to, 235 
commutation, 303 
contributions — 
calculation of, 302 
return of, 303 
disablement — 
award, 303 
reassessment of, 305 
entitlement, 300, 304 
forfeiture — 
conviction of certain offences, 306 
determination as to, 306 
general provisions as to, 299 
increases, 307 
medical — 
questions, determination of, 304 
referee, appeal to, 304 
military service, effect of, 300 
overseas service, 300 
pensionable pay: meaning, 302 
pensionable service, 299, 302 
police civilian staff, 235 
regulations — 
matters provided for in, 299 
persons subject to, 300 
power to make, 299 
responsibility for paying, 301 
River Tyne police, 301n* 
scheme, type of, 299 
transfer value payments, 302 
widow's — 
awards for, 303 
forfeiture of, 306 
increase of, 307 
withdrawal on re-entering service, 305 
petty constable, historical survey, 201 
Police Advisory Board — 
regulations as to, 313 
status of, 313 
police area — 
meaning, 2250? 
amalgamation. See amalgamation of areas 
City of London, 226 
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police area —continued 
counties constituting, 227 
metropolitan, 225 
police authority — 
meaning, 22512, 298n7 
City of London, for, 226 
civil defence functions, 239 
combined. See amalgamation of areas 
co-operation agreements, 265 
county areas, for, 227 
functions — 
civilian staff, as to, 235 
discharge of, 230 
disciplinary, 231 
establishment, as to, 231 
financial, 233 
generally, 230 
personnel matters, 231 
traffic wardens, relating to, 236 
grants to, 262 
land, functions relating to, 232 
members — 
allowances to, 229 
jury service exemption, 229 
members of force may not be, 229 
metropolitan district, for, 225 
pensions, responsibility for, 301 
receipts and expenditure, 233 
police cadets: See cadets 
police car. See police vehicle 
Police College — 
provision and maintenance, 260 
selection for course at, 268 
Police Complaints Board — 
composition of, 275n8 
information, power to require, 275n13 
parliamentary disqualification, 175n8 
reports to be sent to, 275 
reports to be made to minister, 288 
reviews of procedure by, 288 
Police Federation — 
attendance at meetings, police duty, as, 263 
branches of, 311n* 
constitution, 311 
independence of, 311 
members of, 311 
purposes of, 311 
regulations as to, 311 
police force. See force 
police fund — 
City of London. See London, City of 
compensation payable from, 298 
damages or costs payable from, 203 
grants to, 262 
payments to or from, 233 
police grant. See grants 
Police Negotiating Board — 
functions of, 312 
position of, 312 
Police Property Act Fund, 325 
police purposes — 
meaning, 230n5 
equipment etc. for, provision of, 230 
grants for, 262 i 
police station — 
cleaning, members not liable for, 330 
detention at, order for, 324 
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police station —continued 
place of safety, as, 324 
service personnel, custody of, in, 324 
police vehicle — 
meaning, 329n! 
dangerous etc. driving, 329 
licensing etc. provisions, 329 
lights on, 329 
speed limit, exemption from, 329 
prison officer, constable, as, 219 
private — 
employment of police, 330 
property, powers of entry on, 323 
probation service, expenses of, 233 
probationary police service, 267 
processions, regulation of, 252, 253 
promotion — 
examination allowances, 296 
probationary period, 267 
qualification for, 268 
property in police possession — 
delivery up, order for, 325 
disposal of, 325 
owner: meaning, 325n4 
perishable goods, sale of, 325 
public — 
arrest by, powers of, 323 
assistance, right of police to, 321 
park, policing of, 217 
public place — 
meaning, 346n3 
firearm, carrying, in, 348 
public service vehicle, powers as to, 328 
punishments. See discipline 
racial discrimination, unlawful, 298 
railway police, 213 
ranks — 
list of, 264 
promotions in, 268 
reduction in, for disciplinary offence, 287 
Receiver for the Metropolitan Police District — 
accounts of, 240 
appointment, 240 
borrowing powers, 234, 240 
corporation sole, as, 240 
deputy, power to appoint, 240 
duties generally, 230 
functions, 240 
powers of, 232, 240 
property vesting in, 232 
rate precepts by, 240 
salary of, 240 
recreation ground constables, 217 
regular policeman: meaning, 300n!0 
regulations — 
disciplinary, 271 
pension, 299, 300 
power to make, 263 
subject matters of, 263 
rent allowance, 296 
reprimand for disciplinary offence, 287 
reserve police, constitution of, 202n5 
residence — 
condition of service as to, 290 
provision of, 296n? 
resignation as alternative to dismissal, 287 
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retirement — senior officer —continued 
age for compulsory, 269 punishment, determination of, 284 
chicf constable, 269 sergeant — 
postponement of, 269 meaning, 266n” 
sergeant, 269% age of retirement, 26919 
special constables, 210 probationary service for rank of, 267 
voluntary, 269 promotion to rank of, 268 
riot— service — 
= s And 
meaning, 242 meaning, 2680% n . 
compensation for damage — conditions of. See conditions of service 
action to recover, 245 pensionable, 299, 302 
amount of, 244 sex discrimination, unlawful, 298 
authorities liable for, 241 shot gun— 
circumstances giving rise to, 242 meaning, 332109 
claims for, 243 certificate — 
damage qualifying for, 242 meaning, 332n'° 
fund for payment of, 241 appeals respecting, 341 
insurance money deducted from, 244 application for, 333 a 
particulars to be given in claim, 243n!° disqualifications for obtaining, 334 
proof of claim, 243 falsely obtaining, 344 
refusal of, action on, 245 grant of, 334 
regulations as to, 243n? information for obtaining, 333 
right to, 241 necessity for, 332 
statutory declaration for, 243 revocation of, 336 
time for claiming, 243 surrender of, 336 
Royal Ulster Constabulary — See also firearms 
mutual aid for, 265 sick leave — 
temporary service in, promotion during, 268 pay during, 296 
school, damage to, by riot, 242n? entitlement, 295 
school crossing patrols — special constables — 
arrangements for, power to make, 237, 252 age, minimum, for, 210 
traffic wardens as, 236 airports, for, 216 
Scilly Isles, police area, 227n! allowances etc., to, 210 
Scotland, border counties, constables’ powers in, 319 appointment, 209 
sea fisheries byelaws, enforcement of, 219 assault on, 209 
search — Atomic Energy Authority, nomination by, 212 
persons, of, 323, 324 attestation, 209 
warrant, firearms, for, 345 civil aviation purposes, for, 216 
Secretary of State — conditions of service, 210 
meaning, 254 control of, 209 
crime statistics to be given to, 257 death in execution of duty, 210 
criminal prosecutions, information as to, 331 defence purposes, for, 212 
police authority, as, 225 expenses in respect of, 233 
police functions — full-time service of, 208n? 
amalgamation schemes, 255 harbours and docks, for, 215 
disciplinary, 261 impersonation of, 209 
equipment, as to, 259 injury on duty, 210 
generally, 254 liability for acts of, 209 
grants, power to make, 262 military police distinguished, 212n4 
Home Secretary, performed by, 263n! origin of, 208 
land, relating to, 259 particular bodies, employed by, 211 
local inquiries, power to hold, 256 pensions, provision for, 210 
pension authority, as, 261 permanent disablement, 210 
personnel, respecting, 261 powers and privileges, 209 
regulations, power to make, 263 regulations, 210n?3 
reports etc., from chief officers, 257, 258 reimbursement of, 210 
research etc., 260 responsibility of, 211 
senior officer — retirement of, 210 
meaning, 271n® Scottish border. for areas adjacent to, 209n!! 
charge against — sick pay entitlement, 210 
procedure, 274, 276 statutory provision for, 208 
withdrawal of, 278 suspension from duty, 210 
compensation for loss of office, 308, 309 widow, award to, 210120 
disciplinary punishments, 287 special police services — 
hearing charges against, 280 meaning, 251 
local government reorganisation, affected by, 309 payment to be made for, 251 
loss of office, compensation for, 308 sporting event, police services at, 251 
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stolen goods, seizure of, 323 
street — 
meaning, 238n?, 327n2 
closure of, in case of fire, 327 
collections, regulation of, 238, 252 
hawkers, regulation of, 252 
superintendent, age of retirement, 269n°® 
Superintendent’s Association, representation by, 311 
suspension — 
disciplinary action, pending, 273 
special constable of, 210 
temporary duty allowance, 296 
Thames Police Force, establishment, 201n'0 
tolls, exemption from, 329 
torts committed by constables, 203 
town watch — 
composition and status, 201 
statutory provision for, 20115 
trade union membership, prohibition of, 314 
traffic control — 
constables’ powers, 328 
slgns, power to erect, 328 
traffic wardens — 
appointment, 236 
expenses, defrayment of, 236 
powers and duties, 236 
training centres etc., provision of, 260 
transport police — 
attestation of, 213 
organisation of, 213 
powers, privileges etc., 213 


typewriter allowance, 296 
uniform — 
allowance, 296 
article of: meaning, 322n® 
issue of, 296 
return of, on leaving etc., 296 
unlawful possession of, 322 
university constables, 218 
vehicle — 
control of, powers as to, 328 
documents, production of, 328 
drunken driver, 328 
eye sight test, driver liable to, 328 
firearms suspected in, 346 
motorway, emergency use of, 328 
police. See police vehicles 
public service, breach of byelaws, 328 
testing of, on road, 328 
weighing of, power to require, 328 
voting at elections, 291 
warrant — 
duty of constable to execute, 320 
protection of constable executing, 326 
watch committee — 
appointment, 206 
function of, 206 
water bailiff as constable, 219 
women police — 
clothing allowance, 296 
first appointment of, 202 
words and phrases. See p. 675 post 
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access by adjoining owners, 404 
accounts — 
harbour authority, 551 
harbour undertakings, 551 
public inspection, 551n?° 
advertisement — 
control of movement order, as to, $13, $14 
first local advertisement: meaning, 424n?? 
gazette and local advertisement: meaning, 424n'® 
harbour charges, 496 
harbour empowerment order, 424 
harbour reorganisation scheme, 486, 488 
harbour revision order, 481, 482, 484 
regulations, of, 510 
scheme for revision of harbour charges — 
fishery harbours, 499 
generally, 497, 4970?! 
arrest of goods, 505 
arrested vessel, interference with, 516n"! 
ballast, dumping in harbour, $27n? 
barometer, duty to provide, $25 
beacon. See navigational aids 
berth, duties of owner, 538 
Bow Creek, 456n! 
bribery of harbour master, 520 
British Railways Board — 
byelaws, power to make, 5o08n!° 
harbour charges, 500 
transfer of harbours to, 450n 


British Transport Commission, 450n? 
British Transport Docks Board — 
acquisition of land, 451 
borrowing by, 454 
chairman, 4son? 
constitution, 450n! 
duties, 450 
establishment, 450 
financial duty, 453 
harbour charges, 500 
harbours vested in, 450n3 
members, 450n! 
powers — 
generally, 450 
local legislation, under, 452 
Minister of Transport, of, 455 
statutory, 451 
private capital, 453n? 
purposes qualifying for loans, 454n*? 
British Waterways Board, transfer of harbours to, 
45on* 
buoy. See navigational aids 
byelaw— 
confirmation, $09 
control of movement order, as to, 515 
explosives, as to, 508 ME 
inspection of, 509 
judge of superior courts, confirmation by, 509 
local authority, applicable to, s08n2° 
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byelaw —continued 
objections to, $09 
penalties for contravention, 508 
petroleum spirit, as to, 508 
procedure for making, $09 
proof of existence, $09 
publication of, 509 
purposes, 508 
statutory power as to, 508 
charterparty, expenses of measuring goods, 506n!! 
coast protection work, consent to, 411 
collector of rates — 
meaning, 502° 
arrest of goods, 505 
cargo particulars delivered to, 504 
certificate of registry, production to, $04 
consignee, notification of, 504 
distress, 505 
entry powers, 502 
tonnage, disputes as to, $02 l 
combustible substances on harbour or ship, 522 
Commissioners of Customs and Excise — 
approval of quays, 412 
harbour charges exemption, 501 
refusal of clearance on non-payment of harbour 
charges, $05 
Commissioners of Northern Lights, harbour charges 
exemption, sot 
compensation — 
acquisition of land, for, 408 
loss of office etc. — 
harbour revision order, 480 
harbour reorganisation scheme, 489 
Comptroller and Auditor General — 
meaning, 427072 
account of loans to harbour authorities, 427n22, 428 
compulsory acquisition — 
control of movement order, under, $11 
ecclesiastical property, 422 
harbour authority's powers, $29 
harbour empowerment order, under, 422 
harbour revision order, 478, 479n° 
special Act, under, 408 
conservation of ports and harbours, 526 
Conservators of the River Thames as harbour 
authority, 439n7 
construction — 
authorisation — 
development projects, 476 
harbour empowerment order. See harbour em- 
powerment order 
provisional order, 415 
special Act, 407 
borrowing powers, 425 
development projects, approval, 476 
harbour empowerment order. See harbour em- 
powerment order 
provisional order, under — 
abandonment etc., 418 
approval of works by minister, 418 
charges, 420 
Costs, 415 
financial assistance, 419 
memorial, application by, 415 
persons able to apply, 415n! 
power to apply for, 415 
procedure on application, 417 


construction — continued 


provisional order, under —continued 
promotors, 415 
public rights under, 420 
purposes, 416 
repair or restoration expenses, 418 
survey, power to order, 418 
time-limit for works, 418 
works: meaning, 415n? 
special Act— 
meaning, 4070? 
acquisition of land, 408 
book of reference, 409 
charges for use, 413 
consent for works, 411 
copies, $52 
generally, 407 
inspection by public, $52 
plan. See plan 
planning permission, 411n!° 
public rights under, 414 
rate: meaning, 413n? 
warehouses etc., 412 
undertakers — 
meaning, 40709 
exemption by special Act, 407 
lease of ancillary services, 412n* 
mistake in plan etc., 409 


control of movement order — 


advertisement as to, $13, $14 
application for, $11, $13 

byelaws as to, 515 

challenge of, 490 

contents, $12 

enforcement, 515 

entry powers under, $15 

inquiry, $14 

making of, 514 

objections to, 514 

penalties for contravention, 512n!7 
pilotage district and, 511 

power to make, 511 

procedure on application, $13 
purpose, $11 

restrictions and modifications, $14n7 
service of documents, $13 
statutory instrument, by, $14 


costs of provisional order, 415 
crane, provision of, 412 
Crown Estate Commissioners — 


harbour works, consent to, 411 
provisional order, consent to, 415 


customs and excise. See Commissioners of Customs 


and Excise 


customs port, 401 
damages for vessel damaging harbour — 


liability, 542 
recovery, 544 


debt of nationalised board, transfer of, 479n3 
Department of Trade— 


address, 436n7 
functions, 436 


deviation — 


meaning, 410n5 
plan, from, 410 


distress — 


damages for damage to harbour, $43 
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distress —continued 
harbour charges, 505 
harbour master's powers; $17 
district board as harbour authority, 43907 
dock — 
meaning, 401 
construction. See construction 
dumping in, 527 
legislation, 405 
limits, 402 
owner. See dock owner 
dock owner — 
duty — 
docks and berths, as to, 538 
goods landed, as to, 542 | 
persons, to, $40 
plant and tackle, 541 
repair of ship, as to, 539 
limitation, of liability and actions, $37 
dock worker — 
meaning, 4420* 
legislation, 405 
dockyard port — 
meaning, 401 
legislation, 405 
limits, definition of, 402 
Queen's harbour master, 519, $23 
recovery of penalties etc., $10n% 


regulations, 510 
rules, $10 

Dover Harbour Board — 
chairman, 471n! 
constitution, 471n! 
dredging, 472 
establishment, 471 
members, 471n! 
port limits, 471n3 


powers, 472 j 


dredging — 
Dover harbour and approaches, 472 
Medway, 470 
Mersey, 461 
Milford Haven, 475 
Tees and Hartlepool Port Authority, 464 
Thames, 458 
Tyne, 467 
dumping restrictions, 527 
ecclesiastical property — 
meaning, 422013 
compulsory acquisition, 422 
excavation of materials, consent, 411 
explosives — 
byelaws as to, 508 
harbour master’s powers, 518 
fires and lights, 523 
fish, removal by motor vehicle, 414n* 
fishery harbour — 
meaning, 401 
copy of list of charges, 495n7 
harbour empowerment order. See harbour em- 
powerment order 
harbour reorganisation scheme, 488 
information required by National Ports Council, 
443n8 
legislation, 405 
provisional order— 
application for, 415, 417 
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fishery harbour —continued 
provisional order —continued 
approval of works, 418 
charges, 420 
confirmation, 417 
purposes, 416 
revision of charges, 499 
fishing facilities, financial assistance, 431 
fishing licence, 493n!! 
foreshore, ownership of, 402 
franchise port — 
borrowing powers of owner, 425 
creation of, 406 
goods — 
meaning, 412n? 
accommodation and loading, 412 
arrest for non-payment of harbour charges, 505 
combustible, 522 
dock owner’s duty as to, $42 
harbour master’s powers, 518 
metage expenses, 506n!! 
meters and weighers, 506, 508, 
particulars delivered to collector of rates, $04 
weighing expenses, 502n! 
wharfinger’s duty as to, 542 
Grand Union Canal, 456n! 
Great Britain: meaning, gorn!5 
guns and gunpowder, 523, 524 
harbour— 
meaning, 401, 450n5 
access by adjoining owners, 404 
approaches, depth of, 534 
British Transport Docks Board, vested in, 450n3 
conservation, 526 
construction. See construction 


control of movement order. See control of 


movement order 
damage by vessel, liability, 543, 544 
development. See harbour development 
dumping in, $27 
employment in, regulation of, 405 
empowerment order. See harbour empowerment 
order 
fires and lights, 523 
fishery. See fishery harbour 
freedom of, 403 
guns and gunpowder, $23, 524 
legislation, 405 
limits, 402 
Medway Ports Authority, vested in, 468n3 
navigation rights, 403 
offences and penalties generally, 547 
pollution, 527 
Port of Tyne Authority, vested in, 465n* 
prescribed limits: meaning, 516n6 
reorganisation scheme. See harbour reorganisation 
scheme 
revision order. See harbour revision order 
Tees and Hartlepool Port Authority, vested in, 
46219 
harbour authority — 
meaning, 408n', 426n?, 439n7 
abolition, 416 
accounts, $51 
acquisition of land, 408 
amalgamation, 416 
audit, $51n20 
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harbour authority —continued harbour charges —continued 
balance sheet, $51 exemption —continued , 
boards: meaning, 425n5 Port of London Authority, 458 
borrowing by — N statutory, SOI : i . 
grounds for, 425 failure to provide information for computation, 
interest, grant for payment of, 429 504 
Minister of Agriculture, from, 431 fishery harbours, at, 499 
Minister of Transport, from, 427, 428 grounds for objection, 496 
payment or repayment, for, 428 harbour becoming or ceasing to be a fishery 
principal council, from, 430 harbour, 499 
Public Works Loan Commissioners, from, 426 harbour revision order, 478 
qualifying expenditure, 427n® 13 inquiry as to, 496 
byelaw. See byelaw inspection of list, 495 7 
compulsory acquisition by, 529 limit on, repeal of statutory provisions, 492 
conditions, power to make, 507 list of, 495 
contributing authorities: meaning, 446n” local light dues, repeal of provisions, 494 
depth of approaches, 534 master’s duties, $04 
false information by, 449 meters and weighers, 506, 508 
financial year: meaning, 446n!° nationalised boards etc., 500 
fishing facilities, financial assistance, 431 objection to, 496 
grants for works, 429 objector, notice to, 498n!8 
harbour businesses, power to acquire, $31 powers as to, 492, 503 
harbour operations, power to carry out, $30 provisional order, under, 420 
harbour revision order. See harbour revision order reasonableness, statutory limitation as to, 493 
inland clearance depots, 531 recovery of, 505 
lease, power to, $29 representations, 496 
hability — revision by minister, 497, 499 
acts of harbour master, 516n!° ship, passenger and goods dues: meaning, 421n® 
limitation, 537 shipper’s duties, 504 
limitation of actions, $37 suspension of statutory provisions, 498 
maintenance of premises and equipment, 529 time for payment, 505 
navigational aids, duty to provide, 525 tonnage, ascertainment, 502 
neglect, $36 harbour development — 
negligence, $53 application for authorisation, 476 
offences by, 546 conditional approval, 476 
officers, 528 enforcement of control, 477 
penalties applicable to, 546 inspection powers, 477 
police. See harbour police projects requiring ministerial approval, 476 
possessory lien, 543n!2 variation of authorisation, 476 
relevant receipts: meaning, 446n10 harbour empowerment order — 
revenue account, $51 meaning, 421 
scheme of charges of National Ports Council, 445, advertisement of, 424 
446 compensation for loss of office, 480 
securities, power to acquire etc., 532 compulsory acquisition, 421n®, 422 
shipping movements, regulation of, 507 contents, 422 
staff pensions etc. — ecclesiastical property, 422 
harbour reorganisation scheme, 485n?! grounds for application, 421 
harbour revision order, 478, 479 inquiry, 423n22 
statement of account, 551 inspection of, 424 
statutory powers and duties: meaning, 427n7 limitation of right to challenge, 490 
vicarious liability, 516n%, 535 minister's powers, 421, 424 
harbour charges — modification of application, 424 
meaning, 478n!? notice of decision, 423 
advertisement of approval, 496 objection to, 423 
approval of, 496 penal provisions, 422 
arrest of goods, 505 power to apply for, 421 
certificate of registry of vessel, production of, 504 procedure on application, 423 
collector of rates. See collector of rates special parliamentary procedure, 424120 
completion of construction and, 413 statutory instrument, by, 424 
composition of rates, 503 telegraph lines, 422 
customs clearance, refusal on non-payment, 505 harbour land: meaning, 440n% 
directions as to, 496 | harbour master — 
distress, 505 meaning, §16n2 
excepted charges, 493 appointment, 516 
exemption — bribery, 520 
emergency return to harbour, 501 combustible substances, duties, $18, 522 
harbour revision order, 478 directions by, 507, 516 
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harbour master — continued 
distress, $17 
dockyard port, 519 
explosives, powers as to, 518 
fires and lights, powers as to, $23 
goods, powers as to, 518 
interference with arrested vessel, 516n!! 
liability of undertakers for acts of, 516n!° 
light vessels, designation of areas for, 521 
notice for removal of vessel, 517 
petroleum, powers as to, 518 
powers — 
directions, as to, $16 
goods etc., as to, $18 
removal of vessels, §17 
Queen's harbour masters, $19, 523 
removal of vessels and wrecks, 517 
wrongful exercise of powers, 520 
harbour operations — 
meaning, 44on® 
furnishing of information, 443 
harbour authority’s powers, 530 
power to acquire undertaking, 532 
harbour police— 
appointment, $49 
complaints against, 549n8 
maintenance of, 549 
powers, 549 
transfer under harbour reorganisation scheme, 
485n20 
harbour reorganisation scheme — 
advertisement — 
confirmation, of, 488 
submission, of, 486 
authorities able to submit, 485 
compensation for loss of office, 489 
confirmation, 488 
contents, 479 
debt on transfer of property etc., under, 479n3 
inquiry, 488 
limitation of right to challenge, 490 
maps, 486n? 
modified scheme, 488n22 
objections to, 486, 488 
objects of, 485 
procedure on submission, 486 
provisions able to be included in harbour revision 
order in, 485n24 
service of documents, 487 
special parliamentary procedure, 488 
harbour revision order — 
advertisement — 
application, of, 481 
minister’s motion, of, 484 
order, of, 482 
application for, 480, 481 
appropriate minister, 478n! 
compensation for loss of office, 480 
compulsory acquisition provision, 479n5 
contents, 479 
debt on transfer of property etc., under, 479n3 
ecclesiastical property, 422 
inquiry as to, 482, 484 
limitation of right to challenge, 490 
making of — 
application, on, 482 
minister's motion, on, 484 
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harbour revision order —continued 
minister’s own motion, on, 483 
notice of application, 481 
objections— 
generally, 481 
minister’s motion, to, 484 
objects of — 
application, on, 478 
minister's motion, on, 483 
penal provisions, 479 
preconditions, 480 
procedure on application, 481 
special parliamentary procedure, 482 
statutory instrument, by, 482 
harbour undertaking — 
accounts, $51 
statutory: meaning, 5$1n? 
Havengore Creek, 456n! 
Herring Industry Board, consultation as to harbour 
charges, 496n% 
high water mark, construction or deposit of materials 
below, 411 
hovercraft: meaning, 421n® 
Humber Conservancy Board, 450n? 
improvement committee as harbour authority, 439n7 
information — 
disclosure, 449 
false, furnishing to National Ports Council, 449 
power of National Ports Council to require, 443, 
44508 
inland clearance depot, power to provide, 531 
inquiry — 
control of movement order, 514 
harbour charges, 496 
harbour empowerment order, 423n?? 
harbour reorganisation scheme, 488 
harbour revision order, 482, 484 
procedure and powers, 550 
scheme for revision of harbour charges, 497, 498 
internal drainage board as harbour authority, 439n7 
judicial review of orders and schemes, 490 
land — 
meaning, 408n2 
acquisition — 
British Transport Docks Board, by, 451 
harbour authority, by, 408 
harbour empowerment order, under, 421n°, 422 
Crown or duchy interest: meaning, 422n2 
harbour land: meaning, 440n% 
wrong description etc. in plan, 409 
Lee Conservancy Catchment Board as harbour 
authority, 43917 
Lee, River, 456n! 
legislation — 
generally, 405 
local — 
amendment of Acts, 491 
Minister of Agriculture, 435n'3 
Minister of Transport's powers under, 433126 
powers of British Transport Docks Board under, 
452 
provisional order: meaning, 491n*? 
special Act. See under construction 
lifeboats etc., harbour authority’s duties, 525 
lighthouse — 
meaning, 485011 
authority. See local lighthouse authority 
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limitation of actions — Mersey Docks and Harbour Company —continued 


dock owner, against, 537 
harbour authority, against, 537 
Liverpool, port limits, 459n' 
local authority — 
byelaw applicable to, maximum penalty, $o8n?0 
loans by, 419, 430 
local lighthouse authority — 
meaning, 485n"! 
charges — 
powers, 494 
revision by minister, 497 
suspension of statutory provisions, 498 
harbour: meaning, 4o1n® 
harbour reorganisation scheme, 485, 486 
list of charges, 494n*?, 495 
local light dues, 494 
objection to charges, 496 
London, port limits, 456 


map— 


compulsory purchase under harbour empower- 
ment order, 422 

harbour empowerment order application, 423 

harbour reorganisation scheme, 486n? 

inspection by public, 423n!° 

large-scale: meaning, 422n!! 


marine work — 


meaning, 421n10 
harbour empowerment order. See harbour em- 
powerment order 
harbour reorganisation scheme, 488 
information required by National Ports Council, 
443n5 


master of vessel — 


meaning, so2n!0 
arrival, duty to report, 504 
cargo particulars, $04 
collision regulations, so8n® 
dismantling of vessel, 521n7 
duties — 
arrival in harbour, on, 504 
byelaws, as to, 508 
harbour, in, 521 
harbour charges. See harbour charges 
mooring, duties as to, §21 
negligence, $43, 545 
ship’s visitors, duty to, 545 
Medway approach area, 468n*5 
Medway Ports Authority — 
chairman, 468n! 
constitution, 468n! 
dredging, 470 
duties, 469 
establishment, 468 
harbours vested in, 468n3 
licensing powers, 470 
local lighthouse authority, 470 
Medway approach area, 468n*5 
members, 468n! 
port limits, 468n3 
powers — 
generally, 469 
statutory, 470 
Mersey Docks and Harbour Company — 
borrowing by, 460n? 
constitution, 460n? 
directors, 460n? 


dredging, 461 
duties, 460 
establishment, 460 
” Port of Liverpool, limits, 459 
statutory powers, 461 
metage expenses, charterparty, so6n!! 
meters and weighers — 
appointment, 506 
regulation, 508 
Milford Haven Conservancy Board — 
chairman, 474n! 
constitution, 474n! 
dredging, 475 
duties, 474 
establishment, 474 
haven: meaning, 473n! 
limits of jurisdiction, 473 
powers — 
generally, 474 
statutory, 475 
Minister for the Civil Service, functions, 438 
Minister of Agriculture, Fisheries and Food — 
amendment of local Acts, 491 
charges at fishery harbour, objections to, 496 
devolution of functions, 434 
duties, 435 
fishing facilities, financial assistance, 431 
harbour revision order, 481 
powers, 435 
revision of charges at fishery harbours, 499 
Minister of Transport — 
account of sums issued from National Loans Fund, 
427n22, 428 
amendment of local Acts, 491 
borrowing by harbour authority — 
approval for, 426 
from, 427 
British Transport Docks Board, powers as to, 455 
consent for harbour works, 411 
devolution of functions, 432 
duties, 433 
grants for harbour works, 429 
harbour charges, revision, 497 
harbour development, authorisation, 476 
harbour empowerment order, 421, 423, 424 
harbour reorganisation scheme — 
confirmation, 488 
submission to, 486 
harbour revision order, 481 
loan by — 
British Transport Docks Board, to, 454 
harbour authority, to, 427, 428 
National Ports Council, to, 447 
local legislation, powers under, 433n26 
Port of London Authority, financial assistance to, 
405 
powers, 433 
provisional order, application for, 415, 417 
undertakers’ charges, powers as to, 420 
mooring of vessel. See under vessel 
National Freight Corporation, harbour charges, 500 
National Ports Council — 
abolition, 439n! 
accounting period, 446n3, 448n? 
accounts, 448 
annual report, 448 
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National Ports Council —continued 
appointment of charges, 446 
audit, 448 sed 
borrowing by, 447 
chairman, 440 
charges — 
harbour authorities, imposed on, 445, 446 
promotion of research etc., 442 
committees, 441 
constitution, 440 
consultation — 
grants, as to, 429 
interested bodies, with, 439 
loans, as to, 427, 428 
contributing authorities: meaning, 446n7 
deputy chairman, 440 
disclosure of information, 449 
duties, 439, 444 
education, promotion of, 442 
establishment, 439 
talse information to, 449 
forecasts, power to require, 443 
furnishing of information by, 448 
grants to, 447 
harbour charges, 496, 497 
information, power to require, 443, 445n® 
local lighthouse authority charges, 496 
members, 440 
provision of funds for, 445 
quorum, 441 
reappointment to, 441 
remuneration of members and staff, 440 
research, promotion of, 442 
resignation from, 441 
scheme for provision of funds, 445, 446 
secretary, 440 
statement of accounts, 448 
training, promotion of, 442 
vacancies, 441 
national service: meaning, 480n!! 
nationalised boards — 
meaning, 425n4 
accounts, $§in!7 
debt, transfer of, 479n? 
harbour business, acquisition, $32n! 
harbour charges, 500 
securities, acquisition of, 532n® 
navigation rights — 
negligent act, obstruction by, 414 
port, in, 403 
navigational aids— 
charges, imposition of, 494 
control of movement order, s12n® 
duty to provide, 525 
Medway approach area, 468n* 
Mersey, in, 461 
Thames, in, 458 
Trinity House, approval by, 525 
neglect by harbour authority, 536 
negligence — 
dock owner, 538-542 
harbour authority, 553 
master of vessel, $43, $45 
obstruction of harbour by, 414 
owner of vessel, $43-545 
wharfinger, 538—542 
nuisance in harbours and ports, 526 


oil pollution, 527 
petroleum spirit — 
byelaws as to, 508 
harbour master’s powers, $18 
pier — 
construction. See construction 
legislation, 405 
pilotage — 
legislation, 405 
Liverpool, 46on! 
pilotage district, control of movement order, 511 
plan — 
certificate as to errors, 409 
copies, admissibility, 409n? 
correction of mis-statement etc., 409 
deposit of, 409 
deviation from, 410 
inspection by public, 409n!° 
planning permission, harbour construction, 411n!0 
plant, duty of dock owner or wharfinger as to, 541 
police, harbour. See harbour police 
pollution of harbours, 527 
port — 
meaning, 401 
access by adjoining owners, 404 
authorisation, 406, 407 
common law, 406 
conservation, 526 
creation, 406 
customs port, 401 
dockyard. See dockyard port 
foreshore, ownership, 402 
franchise port, 406, 425 
freedom of, 403 
legislation, 405 
navigation rights, 403 
nuisance, $26 
prescribed limits, 402 
soil, ownership of, 402 
statutory, 406 
statutory owner, borrowing powers, 425 
port facilities: meaning, 450n* 
port health district, area, 401n* 
port limits — 
harbour revision order, 478 
prescribed, 402 
Port of London Authority — 
chairman, 457n! 
constitution, 457n! 
dredging, 458 
duties, 457 
exemption from charges of, 458 
financial assistance from Minister of Transport, 405 
legislation, 405 
licensing functions, 458 
limits of jurisdiction, 456 
members, 457n! 
powers — 
generally, 457 
statutory, 458 
Port of Tyne Authority — 
chairman, 465n* 
constitution, 465n! 
dredging, 467 
duties, 466 
establishment, 465 
harbours vested in, 465n* 
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Port of Tyne Authority —continued Tees and Hartlepool Port Authority — 
local lighthouse authority, 467 chairman, 462n! 
members, 465n? constitution, 462n! 
port limits, 465n4 . dredging, 464 
powers— duties, 463 
generally, 466 establishment, 462 
statutory, 467 harbours vested in, 4621? 
principal council— licensing functions, 464 
meaning, 430n? limits of jurisdiction, 4621? 
loans by, 430 local lighthouse authority, 464 
provisional order, construction under. See under members, 462n! 
construction | powers — 
Public Works Loan Commissioners, loans from, 426 | generally, 463 
quay, approval of, 412 statutory, 464 
Queen's harbour masters, 519, 523 Tees Conservancy Commissioners, 4621n? 
Rainham Creek, 456n! telegraph lines, 422 


rating authority, loan for harbour works under | Thames watermen and lightermen, licensing, 458 
provisional order by, 419 | tide-gauge, duty to provide, 525 


recovery of penalties, 548 | tonnage— 
regulations — ascertainment of, 502 

dockyard ports, 510 disputes as to, 502 

power to make, 507 Treasury — 

proof of making of, 5 ront? meaning, 4270? 

testing equipment, as to, 515 approval of loans, 427 
riparian owner, access rights, 404 issue of sums from National Loans Fund, 427n22 
river purification authority as harbour authority, | Trinity House— 

430n7 approval of navigational aids — 

river works powers and duties: meaning, $51n? generally, 525 
royal family, harbour charges exemption, 501 Mersey, 461 
royal forces, harbour charges exemption, 501 Thames, 458 
rules as to dockyard ports, 510 harbour charges exemption, $01 
Secretary of State: meaning, 428n! ‘Tyne-Tees and Dents Wharves, 462m3 
Secretary of State for Defence — undertakers — l 

powers and duties, 438 construction, for. See under construction 

rules as to dockyard ports, 510 harbour authority. See harbour authority 
Secretary of State for Employment, functions, 438 statutory: meaning, 424n!° 


Secretary of State for Health and Social Security, | United Kingdom: meaning, 401m15 
functions, 438 | vessel— 


Secretary of State for Home Affairs, functions, 438 meaning, 413n5, soin> 
Secretary of State for the Environment, functions, arrested, interference with, 516n!! 
438 breaming, 510 
Secretary of State for Trade— certificate of registry, production of, 504 
approval of harbour works, 418 dark smoke, restrictions, 527 
consent for harbour works, 411 detention on non-payment of harbour charges, 505 
control of movement order, $11 dismantling in harbour, 521n7 
devolution of functions, 436 distress, in, harbour authority’s duties, 525 
duties, 437 entry on — 
powers, 437 ascertainment of tonnage, $02 
rules as to dockyard ports, 510 control of movement order, under, $15 
Secretary of State for Wales, 438 fires and lights, as to, $23 
securities, harbour authority's power to acquire, 532 liability for damage to harbour, 543, 544 
service — master. See master of vessel 
address for, 487 mooring — 
control of movement order, as to, $13 meaning, s16n7 
harbour reorganisation scheme, 487 harbour master’s powers, 516, $17 
several fishery, contributions assessed on, 493n7 master’s duties, 521 
ship— notice as to, $17 
meaning, 421n® Queen's harbour master’s powers, $19 
See also vessel oil, discharge into harbour, 527 
shipping purposes — owner: meaning, so2n!! 
meaning, 426n3 repair, dock owner's duty as to, $39 
loan for, 426 seized, exemption from harbour charges, 501 
Southampton Harbour Board, 45o0n3 testing of equipment, 515 
special Act, construction under. See under con- visitors, duty of care to, 545 
struction | vicarious liability of harbour authority, 535 
statutory undertaker: meaning, 424n10 warehouse — 
survey of harbour works under provisional order, 418 construction, 412 
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warehouse— continued 

lease by harbour authority, 529 
water abstraction licence, 493n!2 
water authority as harbour authority, 439n7 
wharf — 

meaning, 401 

approval of, 412 
wharfinger — 

access rights, 404 

duty — 

goods landed, as to, $42 


Post Office 
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wharfinger —continued 
duty —continued 
plant and tackle, 541 
persons, to, $40 
limitation of actions against, $37 
undue preference by, 521 
White Fish Authority, consultation as to harbour 
charges, 496n% 
words and phrases. See p. 675 post 
wreck, removal of, 517, $19 


Post Office 


abroad — 
contributions to international organisations, 619 
overseas aid, provision of, 617 
accommodation addresses, registration and regulation 
of, 692 
accounting year: meaning, 628n! 
accounts — 
duty of Post Office as to, 628 
Post Office, of — 
audit of, 662 
keeping of, 662 
Secretary of State, of, of Post Office indebtedness, 
661 
acquisition — 
easement, of, 667 
land, of — 
agreement, by, 666 
compulsory, 667 
powers of, 616 
activities — 
Post Office, of, obligation to furnish information 
with respect to, 627 
recreational, provision of, 616 
addressee — 
meaning, 71701? 
deceased, packets addressed to, 708 
addresses, accommodation, registration and regu- 
lation of, 692 
advertisement, unauthorised affixing to Post Office 
property, 792 
advertising material, obscene, sending by post of, 687 
advice of delivery of outgoing registered postal 
packets, 745 
advisory services, provision of, 616 
agent: meaning, 717n9 
agreement— 
acquisition of land by, 666 
carriers, with, power of Post Office to enter, 616 
trade unions, with, on dispute procedures, 644n* 
aid, overseas, 617 
air letter — 
meaning, 733n4 
forces, meaning, 733n4 
air mail packet: meaning, 733n? 
air mail service: meaning, 733n?, 734n? 
air parcel: meaning, 734n? 
aircraft — 
carriage of mails by, 770 
carrying of letters by person abroad, 679 


aircraft —continued 
commander of — 
meaning, 770n6 
interference with mail bag by, 779 
commercial, conveyance of letters from merchants 
i by, 678 
false notices in, as to reception of mail, 791 
owners’ letters. See owners’ letters 
postal packets on board, collection of, 771 
allotment, fuel or field garden: meaning, 667n° 
All-up Newspaper — 
meaning, 733 
rates of postage on outgoing, 733n15 
ancillary powers of Post Office, 616 
annual report — 
Post Office, duty to make, 628 
Post Office users’ councils, duty to make, 637 
appointment of members — 
Post Office, of, 610 
Post Office users’ councils, of, 633 
articles — 
blind, for the— 
meaning, 711 
exemptions from postage of, 711 
manufacture of, restrictions on, 630, 631 
fragile, packing of, 731n4 
overseas post — 
not to be sent by, 728, 729 
production, meaning, 630n? 
purchase for supply to others, restriction on, 631 
auditors — 
appointment, 662 
qualifications, 662n4 
Scottish, may be appointed, 662n4 
bank note — 
meaning, 695n4 
imitation — 
postal packet containing, 695 
prohibition against posting overseas, 728 
requirements for sending by registered post, 717n!! 
banking services — 
duty to provide, 615 
financial objective in providing, 652 
Post Office as a banker, 761 
provision of, 762 
public dividend capital in respect of, payment, 657 
special duty in relation to, 651 
bankruptcy — 
member of Post Office, effect, 610 
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bankruptcy —continued 
redirection of post on, 690 
bees, posting of, overseas, 728 
bills, power of Post Office to promote and oppose, 
618 
blind person — 
articles for — 
meaning, 711 
postage, exemption from, 711 
literature for— 
meaning, 733 
postage on outgoing packets, 733 
book, obscene, sending by post of, 687 
borrowing powers — 
foreign currency, power to borrow, 656 
limitation of, 658 
sterling, power to borrow, 655 
temporarily, power to borrow, 654 
British Islands, The: meaning, 615n!, 755n9 
British postal area — 
meaning, 67702, 694n?, 727n> 
monopoly of Post Office within, 677 
broadcast receiving licences, issue of, 674 
broadcasting, control by Secretary of State for Home 
Affairs, 601n? 
building control, transitional provisions relating to, 
670 
bulk — 
postings of unregistered packets, 712 
transmission of printed matter in, overseas, 735 
bullion — 
meaning, 728n*2 
gold — 
meaning, 728n!? 
restriction on sending overseas, 728 
silver, restriction on sending overseas, 728 
business, transaction of — 
government, for, direction for, 629 
local authorities, for, direction for, 629 
business of Post Office — 
meaning, 676n® 
main services, 673 
business reply packet — 
meaning, 713 
description of, 713n? 
envelopes, 713n!° 
licence, 713 
Cable and Wireless Ltd, pensions of former 
employees, 648 
carriage of — 
goods, by Post Office, 616 
passengers in Post Office vehicles, 616 
carrier, letters, of, misconduct of, 788 
cash on delivery — 
packets — 
meaning, 714 
fee payable by sender of, 714 
particulars of, 714 
territorial limits to service, 714n10 
parcel, meaning,742 
services— 
meaning, 615n? 
provision of, 615 
certificate of posting of unregistered outgoing postal 


packet, 745 
Channel Islands — 


duty of Post Office in, 620n3 


Channel Islands —continued 
legislation extending to, 607 
charges — 
postal packets, for — 
evidence of amount due, 693 
redirection of, 715n7 
services, for — 
Law Society must pay, 6gon* 
liability for, 683 
recovery of, 683 
schemes for determining — 
commencement of, 684 
power to make, 682 
proof of, 684 
provision of services under schemes or under 
contracts, 685 
publication of, 684 
revocation of, 682 
chattels, damage to, during survey of land, 668 
civil servants — 
former — 
length of service of, 642 
pensions of, 646 
closing of shops, exemption from provisions as to, 
676 
clothing, surrender of, on vacation of office, 643 
cocaine, prohibition against sending overseas, 728 
coin — 
meaning, 717n!!, 728n!! 
requirement for sending by registered post, 717n*! 
restriction on sending, overseas, 728 
colour of postal packets, 695, 729 
commencing capital debt — 
liability for, 653 
power to borrow sterling to pay off, 655 
Commission of European Communities, power to 
borrow from, 655 
common: meaning, 667n7 
common carrier — 
meaning, 678n1! 
Post Office is not, 620n?, 678n!1 
prohibition against carrying letters, 679 
sending of letters by, 678 
common seal of Post Office. See Post Office, The 
communication by post, statutory provisions as to, 
691 
company, incorporated, power of Post Office to 
acquire, 616 
compensation — 
complaints panel, application to, 722, 752 
damage to land caused during survey, for, 668 
limits and conditions for payment of, 721, 751 
member, payment to, 611 
railway undertakers, payable to, 767 
recommendation for payment of, by complaints 
panel, 723 
recorded delivery packet, for loss or damage to, 
719 
registered inland postal packet, for loss of, 716 
voluntary — 
limits and conditions of, 721, 751 
payment of, 720, 750 
when not payable, 720, 750 
complaints panel — 
details and evidence of complaint to be put before, 
q22an 
fee payable by complainant to, 722n3 
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complaints panel —continued 
independent, submission of complaint to, 722 
overseas post, application: with respect to, 752 
recommendation for payment of compensation 
by, 723 
compulsory — 
purchase of land, 667 
registration of postal packets, 718 
Confederation of British Industry, approval of Secre- 
tary of State for manufacturing activities, 631 
constitution of Post Office, 609 
consultation as to Post Office’s manufacturing, 630 
contraband, detention of postal packets containing, 
785 
contract — 
disclosure of interest in, 610 
provision of services under, 685 
rights and liabilities subsisting by, vesting, 603 
contributions — 
international organisations, to, 619 
local authorities, by, towards new post offices, 665 
conveyance of mails — 
aircraft, by. See aircraft 
public service vehicles, by, 769 
railway undertakers, by. See railway undertakers 
ship, by. See ships 
See also letters 
court — 
document issuing out of, conveyance of, 678 
orders for redirection of mail on bankruptcy, 690 
creature, noxious living, postal packet containing, 
687 
current registered newspaper: meaning, 709n? 
customs and excise — 
Acts, application to postal packets of, 780 
advance payment of customs duty, 724 
clearance through customs, 725, 746 
customs declarations and other documents, 784 
delivery of outgoing parcels free of duty and 
i charges, 743 
dutiable goods, meaning, 782n® 
incoming postal packet — 
meaning, 725n! 
bond, in, facilities with respect to, 726 
regulations — 
failure to comply with, forfeiture of packet or 
parcel for, 784n” 
functions of Post Office under, 783 
postal packets, as to, 782 
power of Treasury to make, 781 
damage — 
compensation for— 
chattels, to, 668 
land, to, 668 
Post Office property, to, 792 
data processing — 
meaning, 615n5 
services — 
disclosure of information obtained through, 796 
provision of, 615, 673 
datapost packet — 
meaning, 782011 
customs declarations with respect to, 784 
death of addressee of postal packet, 708 
debt, commencing capital, of Post Office, 653 
deeds — 
acknowledgment to production of, 671 
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deeds —continued 

property in, 604n!0 
delay of postal packets by officer, 795 
delivery of letters, interference with, 677, 786 
delivery office — 

express: meaning, 712n? 

provision of private boxes at, 715 
destruction of undeliverable postal packets, 740 
detention of postal packets, 688, 739, 778, 785 
development — 

general programme of, approval of, 626 

land, of, transitional provisions with respect to 

planning permission, 670 


| dies — 


fictitious stamp, for making, 790 
forged, possession of, 790n4 
imitation stamp, for making, importation of, 789 
directions by Secretary of State — 
compliance with, 624 
general, 621 
international relations, in interests of, 622 
national security, in interests of, 622 
national interests, in, 621 
power to give. See Secretary of State 
prohibition of disclosure of, 624 
transaction of business — 
government, for, 629 
local authorities, for, 629 
director, wholly owned subsidiary of Post Office, of, 
625 
Director of Savings, functions transferred to, 601 
disclosure — 
directions of Secretary of State, of, prohibition of, 
624 
information obtained through data processing ser- 
vices, 796 
interest, of, by member, 610 
discrimination, undue, by Post Office, 623 
disposal of mail, 707, 739, 740 
disturbance to land or chattels, compensation for, 668 
documents — 
sending, meaning, 691n4 
service by post of, statutory provisions as to, 691 
title, of, acknowledgment to production, 671 
dog licences, issue of, 629, 674 
dutiable goods: meaning, 782n® 
duty: meaning, 783n13 
duty of Post Office — 
general, 620 
enforceability of, 620, 686 
easement, acquisition of, 667 
election— 
communications, exemption from postage of, 700 
law affecting Post Office, 675 
services, entitlement of Post Office to remunera- 
tion for provision of, 675n! 
emergency, suspension of services in, 620 
employment in Post Office. See officer of Post Office 
engraving, obscene, sending by post of, 687 
entry on land for exploratory purposes, 668 
envelopes, imitation, 789 
European Assembly election communications, ex- 
emption from postage charges, 700 
European Investment Bank, power to borrow from, 
655 
evidence — 
postage, amount of, 693 
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evidence — continued 
proof of instruments, 613 
exclusion of liability, postal services, in relation to, 


686 

exclusive privilege for conveyance of letters. See 
letters 

exemptions from tax or other charges, abolition of, 
614n! 


exploration, entry on land for purposes of, 668 
explosive substance, postal packet containing, 687 
express delivery — 
office: meaning, 712n? 
outgoing postal packet, of, 741 
express packet — 
meaning, 71206 
service, provision of, 712 
false notices, 791 
fees — 
payment of, in respect of postal facilities, 702 
remission of, outgoing packets, 736 
fictitious stamps — 
meaning, 790n! 
offences in regard to, 790 
film, obscene cinematograph, sending by post of, 687 
finance — 
banking service — 
financial objective in providing, 652 
public dividend capital in respect of, payment, 
657 
special duty in relation to, 651 
borrowing powers of Post Office. See borrowing 
powers 
capital debt, commencing, 653 
general duty as to, 649 
general reserve, obligation to establish, 650 
net book value: meaning, 653n7 
overseas aid, provision of, 617 
sufficiency of revenues, general duty as to, 649 
surplus resources, use of, 616 
financial assistance — 
institutions, to, 616 
overseas, person or authority, to, 617 
first class letter: meaning, 710 
foreign — 
administration: meaning, 689n! 
currency, power to borrow, 656 
postal packet: meaning, 780n4 
forfeiture of packet or parcel, 784n7 
franking machine, postal— 
meaning, 702n8 
use of, 702 
fragile articles, requirement for packing of, sent over- 
seas, 731n% 
freepost packet — 
meaning, 713 
licence for, 713 
friend, private, delivery of letter by, 678 
fuel or field garden allotment: meaning, 667n2 
game licences, issue of, 629, 674 
general average, immunity of mails from, 774 
general reserve, obligation to establish, 650 
gold bullion, restriction on sending overseas, 728 
goods: meaning, 770n7 
government — 
annuities, Director of Savings, functions of, 
regarding, 601 
duty of Post Office to perform services for, 615 


government — continued 
provision of information to persons holding office 
under Crown, 632 
transaction of business for — 
direction for, 629 
payment, entitlement to, 629 
transactions carried out on behalf of, 674 
harbour authorities — 
control of mail bags by, 776 
harbour charges for mail bags, 775 
health services authorities, duty of Post Office to 
perform services for, 615 
Her Majesty — 
government of. See government 
petitions and addresses to, exemption from post- 
age, 700 
Her Majesty's Service, postal packet signifying sent 
on, 695 
Home Affairs, Secretary of State for, control of 
wireless telegraphy by, 601n? 
home-trade ship: meaning, 772n? 
hostels, provision of, 616 
House of Commons, disqualification for member- 
ship, 610 
housing — 
loans to Post Office employees for, 616 
provision of, by Post Office, 616 
imitation bank note, postal packet containing, 695, 
728 
immunity of mails, 689 
incapacity of member of Post Office, effect, 610 
incoming — 
meaning, 725n!, 738n10 
packet, withholding of, 738 
registered postal packet, redirection of, 744 
See also customs and excise, 725n! 
indecent enclosure, sending by post, 687 
indemnity in respect of extended services, 663 
Industry, Secretary of State for, control of Post 
Office by, 601 
information — 
data processing services, obtained through, dis- 
closure of, 796 
obligation of Post Office to furnish, 627, 644 
provision of, to persons holding office under 
Crown, 632 
inland: meaning, 773n7 
inland packet: meaning, 717n? 
inland post — 
meaning, 694n! 
deceased persons, packets addressed to, 708 
fees, payment of, 702 
irregular packets, treatment of, 705 
packets containing others for different persons, 697 
packets which may not be sent by, 695 
packing, requirements as to, 698 
postage — 
exemptions from, 700 
parliamentary proceedings, recovery of, in res- 
pect of, 704 
payment of, 702 
rates of, 699 
remission of, 701 
unpaid or underpaid, 703 
scheme relating to, application of, 694 
size and weight, limits in, 696 
undeliverable packets, 706, 707 
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inland postage: meaning, 773n7 legislation — 

inquiry into loss of outgoing mail, request for, 745 power to promote and oppose bills, 618 

insects, destroyers of noxious, exchange by overseas principal — 


2 post, 728n® 
instruments, proof of, 613 
insured letter — 
meaning, 728n7 
compensation for loss, 750 
incoming, receipt for, 749 
outgoing, registration of, 749 
redirection of, 744 
valuable articles, posting overseas of, by, 728 
Intelpost Electronic Mail Service — 
Intelpost item — 
meaning, 753n° 
charges for transmission of, 754 
requirements for sending, 753 
size of, maximum, 753 
provision of, 753 
international reply coupon: meaning, 745n!! 
international — 
organisations, contributions to, 619 
relations, power of Secretary of State to give 
directions relating to, 622 
interruption of service, 620 
inventions, 604n'*!5 
Irish postal order: meaning, 755n7 
Isle of Man — 
duty of Post Office in, 620n3 
legislation extending to, 607 
jewellery — 
meaning, 718n°, 728n!2 
postal packets containing, compulsory registration, 
719 
killing game, issue of licences for, 629, 674 
land — 
meaning, 603n°, 616n!° 
acquisition of — 
agreement, by, 666 
easement over, 667 
powers of, 616 
compulsory purchase of, 667 
deeds and documents of title relating to, vesting, 
604n10 
development of, planning permission for, transi- 
tional provisions, 670 
disposal, powers of, 616 
enactments relating to, 608 
entry on, for exploratory purposes, 668 
operational, in relation to the Post Office: mean- 
ing, 669 
sale of— 
acknowledgment of right to production of 
documents of title, 671 
requisitions on title as to, Treasury consent, 671 
survey of, entry for purpose of, 668 
Law Society, redirection of mail on application of, 
690 
leeches, posting of, overseas, 728 
legal proceedings — 
evidence, 799, 800 
loss or damage to registered inland postal packet, 
for, 717 
recovery of sums from officers of Post Office, 798 
sender or addressee, in name of, by another, 717n1* 
time-limit for taking, 797 
transitional provisions relating to, 605n* 


summary of, 606 
territorial extent of, 607 
repeals, 614n! 
letter: meaning, 677n?, 728n20 
letter box — 
Post Office — 
meaning, 663n! 
injury to, 787 
private posting box, declaration that, 663n1 
unauthorised affixing notices to, 792 
letter packet — 
meaning, 782102 
customs declarations with respect to, 784 
letters — 
meaning, 677n9, 710n! 
air — 
meaning, 733n* 
forces, meaning, 733n4 
carriers of, misconduct of, 788 
exclusive privilege of conveying — 
activities within, authorisation of, 680 
exceptions from, 678 
extent, 677 
infringement of Post Office monopoly, 681 
origin of monopoly, 602 
false notices as to reception of, 791 
first class: meaning, 710 
insured. See insured letters 
interference with or obstruction of delivery of, 
: ' 677 
owners’. See owners’ letters 
parcel sent overseas may not contain, 728 
persons forbidden to carry, 679 
postage. See postage 
receiving of, for reward, regulation of business of, 
692 
redirection of, 690, 715, 744 
second class: meaning, 710 
liability — 
charges for services, for, 683 
Post Office, of — 
exclusion of, in relation to postal services, 686 
statutory, in respect of registered inland packets, 
a7 
licences — 
issue of — 
broadcasting receiving, 674 
dog, 629, 674 
game, 629, 674 
remuneration from local authorities, for, 629 
road vehicle (excise), 674 
limitation of borrowing powers, 658 
limits of compensation, 721, 751 
literature for the blind — 
meaning, 733 
postage on outgoing packets, 733n!7 
lithograph, obscene, sending by post of, 687 
living creatures, posting of, 687, 728 
loan— 
Post Office, by, 616 
Post Office, to— 
Secretary of State, by, 659 
Treasury guarantees of, 660 
local Act: meaning, 691n? 
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local authorities — 
meaning, 615n® 
contributions towards new post offices, 665 
payment of losses incurred in respect of additional 
offices or facilities, 664 
transaction of business for— 
direction for, 629 
remuneration, payment of, 629 
transactions carried out on behalf of, 674 
losses — Í 
additional offices or facilities, in respect of, pay- 
ment by local authorities, 664 
indemnity against, in respect of extended services, 
663 
magazine, obscene, sending by post, 687 
mail — 
meaning, 763n*!* 
carriage of, persons engaged in, exclusion of liab- 
ility, 686 
mail bags— 
meaning, 679n10, 689n! 
control by harbour authorities of, 776 
conveyance of— 
public service vehicles, by, 769 
railway undertakers, by. See railway undertakers 
harbour charges on, 775 
interference with — 
commander of aircraft, by, 779 
master of ship, by, 779 
mail train. See railway undertakers 
mails — 
conveyance of, by railways. See railway under- 
takers 
inviolability of, 689 
proceedings in rem, immunity from, 774 
manufacture of articles — 
corresponding purpose: meaning, 630n> 
restriction on — 
otherwise than for Post Office use, 631 
Post Office use, for, 630 
Secretary of State’s approval for, publication, 631 
market value: meaning, 717n7, 721n3 
master— 
Post Office, of, abolition of office, 601 
ship, of. See ships 
member — 
Post Office. See member of Post Office 
Post Office users’ councils, of. See Post Office 
users’ councils 
member of Post Office — 
appointment of, 610 
cessation of membership — 
absence, by, 610 
arrangement with creditors, 610 
bankruptcy, 610 
inability to discharge functions, 610 
incapacity through physical or mental illness, 
610 
resignation, by, 610 
compensation payable to, 611 
House of Commons disqualification, 610 
interest, disclosure of, 610 
maximum number, 610 
office, terms of holding and vacating, 610 
pension, 611 
reappointment, 610n® 
remuneration, 611 


member of Post Office —continued 
vacancy — 
effect on validity of proceedings of, 612 
Secretary of State, power to declare, 610 
merchant ship, conveyance of letters from merchants 
by, 678 
merchants, conveyance of letters from, 678 
messenger, delivery of letter by, 678 
misconduct of letter carriers, 788 
molestation of officer of Post Office, 793 
money orders — 
issue of, cessation of, 758n! 
protection of Post Office when paying, 758 
wages, payment of, by, 760 
wrongly paid to bankers, 759 
monopoly of Postmaster General — 
postal, origin of, 602 
telecommunications, of, origin, 602 
transfer of, 602 
morphine, prohibition against sending overseas, 728 
narcotics, prohibition against sending overseas, 728 
National Girobank service, provision of, 615, 673 
national health service authority — 
meaning, 615n°® 
performance of services for, 615 
national savings, Director of Savings, functions of, 
regarding, 601 
National Savings Bank, receipt and repayment of 
deposits in, 674 
National Savings Stock Register, subscriptions for, 
674 
national security, directions by Secretary of State in 
interest of, 622 
negligence — 
damages for, 763n% 
letter carriers, of, 788 
net book value: meaning, 653n7 
newspapers — 
All-up Newspapers — 
meaning, 733 
rates of postage on outgoing, 733n!5 
current registered newspaper: meaning, 709n? 
publications registrable as, 709 
registered — 
meaning, 709n%, 733 
outgoing, rates of postage on, 733n8 
regisration of — 
conditions of, 709 
effect of, 709 
special rates for, 709 
Northern Ireland — 
HM government of, directions for transaction of 
business for, 629 
Post Office Users’ Council for, 633 
notices — 
false, placing of, 791 
unauthorised affixing to post offices, 792 
obscene enclosures in post, 687 
obstruction — 
delivery of letters, with, 677, 786 
officer of the Post Office, 793 
offences — 
accommodation addresses, requirements as to, 
692n8 
conveyance of mails by railway, relating to, 768 
data processing services, disclosure of information 
obtained through, 796 
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offences —continued 
detention of postal packet on board ship or air- 
: craft, 778 
fictitious stamps, 790 
generally, 786 
imitation and importation of stamps, envelopes 
etc., 789, 790 
infringement of monopoly of conveying letters, 
681 
interference with mail bag on board ship or air- 
craft, 779 
letter boxes, injury to, 787 
letter carriers, negligence or misconduct of, 788 
molestation of officer, 793 
notices — 
false, as to reception of letters etc., 791 
unauthorised affixing to post offices of, 792 
obstruction of officer, 793 
officer of Post Office, by — 
clothing, failure to surrender. 643 
opening or delaying of posta. packets, 795 
postal packets. sending by post certain, 687 
telephone — 
kiosk, injury to, 787 
public — 
false notices as to, 791 
fraudulent use of, 794 
telex system, fraudulent use of, 794 
officer of the Post Office — 
meaning, 643n!, 695n8, 729n8 
clothing, surrender of, by, 643 
employment — 
length of, 642 
protection, application of statutory provisions 
relating to, 642 
termination on security grounds, 642 
terms and conditions of, machinery for settle- 
ment of, 644 
liability in tort, 686 
molestation of, 793 
obstruction of, 793 
opening or delaying of postal packets by, 795 
pensions. See pensions 
proper: meaning, 783n* 
protection of employees, 642 
recovery of sums from, 798 
Secretary, officers and servants, appointment of, 
642 
sub-postmaster, position of, 642n? 
termination of employment, 642 
Open space: meaning, 667 
opening — 
postal packet, by officer, 706, 707, 795 
sealed mail bag, 779 
opium, prohibition against sending overseas, 728 
organisations, international, contributions to, 619 
outgoing: meaning, 727n°® 


overseas — 
aid, 617 
post. See overseas post 
Overseas Development, Minister of, agreements 
with, 617 


overseas post — 
articles which may not be sent by, 728, 729 
cash on delivery parcels, 742 
clearance through customs, 746 
compensation for loss or damage in post, 750, 751 
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overseas post —continued 
exchange of insects by, 728n® 
express delivery, 741 
fees, payment of, 737 
irregular packets or parcels, treatment of, 739 
metal fastener, prohibition against use of, 729 
packing, 731 
parcels — 
meaning, 727n* 
delivery free of customs duty and charges, 743 
postage On, 734 
postal arrangement: meaning, 728n1? 
postage — 
packets other than parcels, on, 733 
parcels, on, 734 
payment of, 737 
unpaid or underpaid, 738 
posting of, 732 
printed matter in bulk, transmission of, 735 
prohibited articles, 729 
redirection after delivery, 744 
registration of, 747, 748 
remission of postage and fees, 736 
schemes, application of, 727 
size and weight, limits of, 730 
special facilities, 745 
undeliverable postal packets and parcels, 740 
witholding of incoming postal packet, 738 
owners’ letters — 
meaning, 773 
falsely subscribing letters as, 777 
postage on, 773 
privileges attached to, 773 
packet — 
business reply, 713 
cash on delivery, 714 
datapost — 
meaning, 782n!1 
customs declarations with respect to, 784 
freepost, 713 
printed — 
meaning, 733 
postage on outgoing, rates of, 733n8 
smal] — 
meaning, 733 
rates of postage on outgoing, 733n!° 
See also postal packet 
packing, requirements as to, 698, 731 
painting, obscene, sending by post of, 687 
parasites, exchange of, by overseas post, 728n8 
parcels — 
meaning, 677n3, 698n3, 727n4 
carriage of, by coasting ship, 772 
cash on delivery — 
meaning, 742 
overseas, to or from, 742 
customs declarations in respect of, 784 
delivery free of customs duty and charges, 743 
disposal of — 
failure of sender to pay customs duty or charges, 
where, 707n° 
offensive or injurious, becoming, 707 
forfeiture, liability to, 784n7 
incoming, redirection of, 744 
insured outgoing, 745 
` irregular, treatment of, 739 
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parcels —continued 
outgoing — 
insurance of, 749 
postage on, 734 
posting of, 732 
overseas post, by. See overseas post 
packing of, requirements as to, 698, 731 
postage forward, meaning, 713 
redirection after delivery, 744 
registration of, 716n° 
return of, where undeliverable, 707, 740 
undeliverable, 707, 740 
Parliament — 
bills in, power to promote and oppose, 618 
House of Commons disqualification, 618 
petitions sent to member of, 700 
parliamentary — 
elections, functions relating to, 675 
proceedings, postage recoverable in respect of, 704 
passenger — 
carriage of, in Post Office vehicle, 616 
carrying of letters by, 679 
pensions — 
Cable and Wireless Ltd, former employees of, 648 
civil servants, former, 646 
members of Post Office, 611 
Post Office pension trustees, payments by Secre- 
tary of State to, 647 
staff, 645 
perishable articles, marking of, sent overseas, 731n4 
personal delivery of letter, 678 
photograph, obscene, sending by post, 687 
planning — 
permission, transitional provision, 670 
Post Office as statutory undertaker for purposes of, 
669 
post — 
inland. See inland post 
overseas. See overseas post 
packets which may not be sent by, 695, 729 
registered, sending by: meaning, 691n° 
statutory provisions as to communications by, 691 
post office — 
meaning, 663n! 
new — 
contributions by local authorities, 665 
losses in respect of, payment by local authorities, 
664 
notices, unauthorised affixing to, 792 
Post Office, The — 
accounts, duty as to, 628 
annual report, duty to make, 628 
bills, power to promote and oppose, 618 
business: meaning, 676n® 
common seal — 
authentication, 613 
fixing, 613 
generally, 609 
instruments made under, proof, 613 
constitution, 609 
contributions to international organisations by, 619 
customs and excise regulations, functions under, 
783 
development, general programme of, approval, 
626 
establishment of, 601 
finance. See finance 
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Post Office, The —continued 
functions of, 601 
letter box: meaning, 663n! 
liability of, 686, 717 
loans to— 
Secretary of State, by, 659 
Treasury guarantees of, 660 
member of. See member of Post Office 
monopoly for conveyance of letters. See letters 
officer of. See officer of the Post Office 
overseas aid by, 617 
pensions. See pensions 
Post Office Users’ National Council, duty to con- 
sult, 641 
Postmaster General’s monopoly, transfer to, 602 
powers — 
ancillary, 616 
general, 615 
overseas aid, provision of, 617 
proceedings — 
power to regulate, 612 
quorum, 612 
vacancy among members, effect of, 612 
validity of, 612 
purposes of: meaning, 663n! 
regular mail trains, powers in relation to, 766 
services, main, 673 
staff. See officer of the Post Office 
status of, 614 
statutory undertaker, as, 669 
subsidiary — 
meaning, 6100? 
property and activities of, obligation to furnish 
information relating to, 627 
wholly owned — 
meaning, 625n1 
directors of, 625 
tax exemptions, abolition, 614n! 
transfer to — 
exceptions from, 604 
functions and monopolies of former authority, 
601 
property, of, 603 
rights and liabilities, of, 603 
statutory obligations, of, 608 
transitional provisions, 605 
vehicles, carriage of passengers in, 616 


Post Office Fund, termination, 603n5 
Post Office users’ councils — 


annual reports, 637 
chairman — 
appointment, 633 
House of Commons disqualification, 633 
constitution, 633 
country council— 
minutes, requisition for copy of, by national 
council, 636 
other duties, 639 
expenses, 634 
members — 
allowances, 634 
appointment, 633 
office, holding and vacating, terms of, 633 
qualifications, 633n®7 
reappointment, eligibility for, 633 
resignation, 633 
minutes of, 636 
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Post Office users councils —continued 
national council — 
constitution, 633 
duty of Post Office to consult, 641 
other duties of, 640 
recognition of other bodies assisting, 635 
reference to, 638 
officers and staff, 634 
proceedings, 636 
recognition of other bodies assisting, 635 
reference to, 638 
remuneration, 634 
postage — 
meaning, 7730” 
charges, exemptions from, 700 
deficiency: meaning, 738n® 
evidence of amount of, 693 
forward parcel — 
meaning, 713 
licence for, 713 
wrappings of, 713n* 
inland: meaning, 773n7 
Parliamentary proceedings, in respect of, recovery 
of, 704 
payment of — 
exemption from, 700 
insufficient, 703 
mode of, 702 
overseas post, on, 737 
postal franking machines, use of, for, 702 
rejection of packet by addressee after, 703n! 
stamps, for, 702 
printed matter, transmission in bulk overseas, 735 
rates of — 
method of fixing, 699 
newspapers, for, 709 
packets other than parcels, for outgoing, 733 
parcels, on, outgoing, 734 
publication of, 699n3 
special services, for, 712 
remission of, 701, 736 
unpaid, 703 
postal franking machines — 
meaning, 702n® 
counterfeit impression of, use, 695 
use of, for payment of postage, 702 
postal orders — 
meaning, 7550? 
Irish postal order: meaning, 755n” 
issue of, 756 
payee: meaning, 756n? 
payment of, 757 
protection of Post Office when paying, 758 
scheme with respect to, application of, 755 
wages, payment of, by, 760 
postal facilities — 
fees payable in respect of, 702 
particulars of, 715 
postal packets— 
meaning, 67719, 727n? 
articles of value, containing, compulsory registra- 
tion of, 718 
bank note, imitation, containing, 695 
colour of, 695, 729 
containing other packets for different persons, 697, 
728 
customs clearance of, incoming, 725 
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postal packets —continued 
deceased person, addressed to, 708 
delaying of, by officer, 795 
detention of — 
contraband, containing, 785 
contravention of statutory provision scheme, 
sent in, 688 
ship or aircraft, on, 778 
explosive substance, containing, 687 
foreign: meaning, 780n4 
forfeiture, liability to, 784n7 
Her Majesty’s service, signifying sent on, 695 
immunity from examination, 614n! 
inviolability, 689 
irregular, treatment of, 705, 739 
limit of — 
size, 695, 696, 730 
weight, 696, 730 
living creature, containing, 687, 695 
offences relating to. See offences 
opening of, by officer, 706, 707, 795 
overseas post, sending by. See overseas post 
packing of, requirements as to, 698, 731 
postage payable on. See postage 
receiving of, for reward, regulation of business of, 
692 
recorded delivery service, sent by, 719 
redirection of, 690, 715, 744 
registered inland. See registered inland postal 
packets 
registration of. See registration 
return of, where undeliverable, 706, 707, 740 
sender of, person deemed to be, 693 
size, limits of, 695, 696, 730 
stamp, fictitious, bearing, 695, 729 
substance of, 695 
transmission by post, in course of: meaning, 788n3 
undeliverable, 706, 707, 740 
unregistered outgoing, certificates of posting of, 
745 
weight, limits of, 696, 730 
See also packet 
postal remittance service. See postal orders; money 
orders 
postal services — 
contract, provision of, under, 685 
exclusion of liability in tort in relation to, 686 
information as to things transmitted by, provision 
of, 632 
origin of, 602 
provision of, 615, 673 
special services, 712 
postcard — 
meaning, 733 
postage on outgoing, rates of, 733n4 
poste restante facilities — 
overseas post, 745 
particulars of, 715n® 
provision of, 715 
Postmaster General — 
abolition of office, 601 
distribution ot functions, 601 
monopoly. See monopoly of Postmaster General 
property, vesting in Post Office, 603 
rights and liabilities, transfer to Post Office, 603 
Posts and Telecommunications, Minister of — 
` appointment, 601 
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Posts and Telecommunications, Minister of —continued | 
transfer of functions, 601 
preference, undue, by Post Office, 623 
premium savings bonds, transactions in connection 
with, 674 
print, obscene, sending by post, 687 
printed matter — 
meaning, 735n! 
bulk, transmission overseas, special postage rates, 
735 
printed packets — 
meaning, 733 
dutiable goods, containing, customs declaration in 
relation to, 784 
private — 
affairs, meaning, 678n5 
bag, owner’s, posting or delivery in, 715 
friend — 
delivery of letter by, 678 
collection of packets from, 715 
posting box, declaration as to, 663n! 
proceedings — 
parliamentary, postage recoverable in respect of, 
704 
Post Office, of. See Post Office 
Post Office users’ councils, of, 636 
See also legal proceedings 
production of articles, restrictions on, 630, 631 
prohibited items, 687, 695, 728, 729 
proof— 
instruments, of, 613 
schemes, of, 684 
property — 
Post Office, of — 
damaging, 792 
disposal, 616 
information, obligation to furnish, 627 
public dividend capital in respect of banking services, 
payment of, 657 
public service vehicle — 
meaning, 679n!? 
carrying of letters by, 679 
conveyance of mails by, 769 
public telephone — 
false notices as to, 791 
fraudulent use of, 794 
publication — 
approval by Secretary of State to manufacturing, 
631 
rates of postage, 699n3 
schemes, 684 
purchase of articles for supply to others, restriction 
on, 631 
Queen’s warehouse: meaning, 783n!! 
railway — 
meaning, 76317 
underground -- 
meaning, 672n? 
rating, 672 
railway undertakers — 
meaning, 763n?2 
conveyance of mails by — 
duty as to, 763 
offences relating to, 768 
otherwise than by regular mail trains, 764 
own ships, on, 765 
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railway undertakers —continued 
conveyance of mails by —continued 
regular mail trains, on — 
meaning, 763n4 
alteration of services, 767 
injury to passengers, 763 
powers of Post Office in relation to, 766 
services not to be interrupted, 763 
speed of, 763n® 
remuneration — 
determination of disputes as to, 763 
entitlement to, 763 
rating of property, 672 
rebate postings of consignments, 712 
recorded delivery — 
packet, redirection of, 744n1° 
service — 
availability of, 719n? 
conditions applicable to, 719 
loss or damage to packet sent by, compensation, 
719 
records of Post Office, 604n!0 
recreational activities, provision of, 616 
redirection of mail, 690, 715, 744, 745 
registered designs, 604n1* 15 
registered inland postal packet— 
conditions applicable to, 717n"! 
loss of or damage to— 
compensation payable for, 716 
damages recoverable in tort for, 717 
statutory liability in respect of, 717 
written receipt by recipient of, 716 
registered newspaper— 
meaning, 733, 709n% 
rates of postage on outgoing, 733n® 
registered overseas postal packet — 
compensation for loss of, 750 
redirection of, 744 
registered post, sending by: meaning, 691n* 
registration — 
compulsory — 
inland postal packets, 718 
outgoing postal packets, 748 
outgoing packet other than parcels, 747 
postal packets, inland — 
fee, 716 
provision for, 716 
regular mail train services: meaning, 767n? 
regulations, Customs and Excise. See Customs and 
Excise 
remittance services, postal. See postal orders; money 
orders 
remuneration — 
issue of licences on behalf of local authority, for, 629 
members of Post Office, 611 
railway undertakers, of, for services, 763 
research, promotion of, 616 
restriction of service, 620 


revenues, general duty as to sufficiency of, 649 


Royal Mail Special Delivery packet — 
meaning, 712n> 
sending of, conditions, 712 
sale of land, 671 
salvage claims, immunity of mails from, 774 
savings bank business: meaning, 674n? 
savings certificates, transactions in connection with, 


674 
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schemes — á 
inland post scheme, application of, 694 
Overseas post, relating to, application, 727 
proof of, 684 
publication of, 684 
Scotland, Post Office Users’ Council for, 633 
seal, common. See Post Office, The 
second class letter: meaning, 710 
secrecy, directions of Secretary of State, prohibition 
of disclosure, 624 
Secretary of State — 
accounts of Post Office indebtedness, annual, 661 
approval of general programme of development 
by, 626 
approval of manufacturing, publication of, 631 
consultation with, as to Post Office’s manufactur- 
ing, 630 
loan by, to Post Office, 659 
power to borrow sterling from, 655 
powers of — 
directions, to give— 
discrimination, undue, as to, 623 
general, 621 
international relations, in interest of, 622 
national interest, in, 621 
national security, in interest of, 622 
preference, undue, as to, 623 
securities, acquisition of, 616 
security grounds — 
meaning, 642n5 
termination of employment in Post Office on, 642 
selectapost service — 
overseas post, application to, 745 
particulars of, 715 
provision of, 715 
sender — 
meaning, 717n!2 l 
return of postal packets to, 706, 707, 738, 740 
service of documents by post, 691 
services — 
charges for. See charges for services 
extended, indemnity in respect of, 663 
main, provided by Post Office, 673 
provision of— 
contract, under, 685 
schemes, under, 685 
special. See special services 
terms and conditions applicable to provision of, 
schemes for determining, 682 
sewerage charge, exemption from, 672n? 
ships — 
meaning, 678n? 
carrying of letters by person abroad, 679 
coasting, carriage of parcels by, 772 
detention of postal packets on, 778 
false notices in, as to reception of mail, 791 
home-trade ship: meaning, 772n? 
inward bound, postal packets on board, 771 
master of ship — 
meaning, 770n! 
duty of — 
carriage of mail bags, as to, 770 
collection of postal packets on board inward 
bound ships, as to, 771 
interference with mail bag by, 779 
merchant, conveyance of letters from merchants 
by, 678 
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ships —continued 
owners’ letters. See owners’ letters 
railway undertaker, used by, conveyance of mails 
on, 765 
Royal Navy, postal packets posted on board, 727n® 
shop closing provisions, exemption from, 676 
silkworms, posting of, overseas, 728 
silver, sending overseas, restriction on, 728 
size of postal packet, limits of, 695, 696, 730 
small packets — 
meaning, 733 
customs declarations with respect to, 784 
social security benefits, payment of, 674 
solicitor, postal packets addressed to, redirection on 
bankruptcy, 690 
sorting carriages: meaning, 766n? 
special facilities, 712, 745 
special services — 
provision of, 712 
rates of postage for, 712 
territorial limitation on, 713n11 
staff of Post Office. See officer of the Post Office 
stamps — 
defaced, use of, 702, 729 
fictitious — 
meaning, 790n! 
offences in regard to, 790 
postal packet bearing, 695, 729 
imitation and importation of, offences in regard to, 
789 
imperfect, use of, 702, 729 
mutilated, use of, 702, 729 
payment of postage by, 702 
perforated with initials, use of, 702, 729n!! 
requirements for sending by registered post, 717n1! 
status of Post Office, 614 
statutory undertaker, Post Office as, 669 
sub-postmaster — 
liability in tort, 686 
status, 642n?2 
subsidiary. See Post Office, The 
Sunday employment, exemption from restriction on, 
676 
surplus resources, use of, 616 
survey, entry on land for purpose of, 668 
suspension of service in emergency, 620 
tax, abolition of exemptions from, 614n! 
telecommunication services — 
information as to matters transmitted by, 632 
provision of, 615, 673, 685 
telecommunications, monopoly in respect of, 602 
telegraph post — 
meaning, 792n4 
unauthorised affixing notices to, 792 
telegraphs, works and apparatus relating to, transfer 
of, 603 


telephone— 
exchange attendant, liability in tort, 686 
kiosk, injury to, 787 
public — 
false notices as to, 791 
fraudulent use of, 794 
telex system, fraudulent use of, 794 
territorial extent of principal legislation, 607 
time-limit for taking proceedings, 797 
tort, liability of Post Office in, 686 
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trade unions, agreements on procedure for disputes, 
644n° 
Trades Union Congress, Secretary of State’s approval 
as to manufacturing to be sent to, 631 
transfer of property, rights and liabilities of Post- 
master General, 603, 604 
transitional provisions — 
modification of agreements and documents as to, 
605 
planning permission and building control, relating 
to, 670 
transmission by post, in course of: meaning, 788n3 
Treasury — 
consent, requisitions on title as to, 671 
customs and excise regulations, power to make, 
781 
guarantee of loan to Post Office by, 660 
trustees, Post Office pension, 647 
unaddressed packet — 
meaning, 712 
delivery of, provision for, 712 
undeliverable postal packets and parcels, 706, 707, 740 
underground railway — 
meaning, 672n? 
rating, 672 


unsolicited obscene material, sending through post of, 
687 


| value: meaning, 718n? 


vehicle — 
meaning, 763n!" 
false notices in, as to reception of mail, 791 
issue of licences for, 674 
Post Office, carriage of passengers in, 616 
public service— 
meaning, 679n*?2 
carrying of letters by, 679 
conveyance of mails by, 769 
vesting of property rights and liabilities, 603 
visiting forces, exception from postal monopoly, 678 
voluntary compensation, payment of, 720, 721, 750, 
751 
wages, payment of, by postal or money orders, 760 
Wales, Post Office Users’ Council for, 633 
warehouse, Queen's: meaning, 783n1! 
weight of postal packet, limits of, 696, 730 
wireless telegraphy, Secretary of State for Home 
Affairs, control by, 601n? 
withholding of incoming postal packet, 738 
words and phrases. See p. 675 post 
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abatement — 
lapse, and, 904 
shares in appointed fund, 902 
successive appointments, of, 903 
abroad, exercise of power by person domiciled, 895 
acceleration of event on which power arises, 934 
accident, non execution caused by, 961 
action — 
effect on trustees’ powers, 983, 984 
fund, appointed by will, costs relating to, 898 
additional powers, 826 
ademption — 
accession of legal to beneficial interest not operat- 
ing as, 907 
appointment under power, of, 905 
change in property effecting, 906 
testamentary appointments, 905 
administration action, effect on trustees’ powers, 983, 
984 
administration of estates — 
assets, appointed fund as, 914 
costs, 898 
administrative powers, nature, 805 
administrators. See personal representatives 
adultery, jointure not forfeited by, 854 
advancement, power of — 
bankruptcy not affecting consent to exercise of, 
978 
invalid exercise of, 956 
provisions authorised, 873 
termination, 980 
agreement, antecedent, to benefit non-object, 965 
alienation of estate, effect on powers, 977 
ancient rent, reservation requirement of, 843 
ancillary powers and interests, 871 


appendant, power — 
alienation of estate, effect on exercise of, 977 
example, 803 
extinguishment, 980 
nature, 803 
“appoint”, use of word, 927 
appointed fund — 
assets, as, 914 
discharge for, persons to give, 868 


appointment — 


absolute, modifications, 971 
avoidance for fraud, 967 
class, among, where only one member, 876 
contingent, 880 
corrupt purposes, for, 963 
death of member of class before, 878 
default of. See default of appointment 
donee’s own favour, in, validity, 963 
election, doctrine of, application, 970 
excessive. See excessive execution 
executors and administrators of donee, to, 875 
failure of, effect, 943 
foreign purpose, for, 964 
fraud, tainted with, 967 
fraudulent. See fraud on power 
inter vivos — 

formalities, 891, 892 

successive, 892, 893 
invalid, previous, effect, 881 
joint will, 897 
legitimated child, to, 940 
mortgage, by way of, 894 
new, revocation in same instrument, 941 
non-objects, to avoidance, 952 
objects, implied trust for, 809 
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appointment —continued 
power of — 
general. See general power 
nature, 805 
special. See special power 
survival after revocation of appointment, 948 
priority. See priority 
settlement, in, 872 
severance of, 952, 966 
successive — 
abatement of, 903 
costs of, 893 
execution of power by, 892 
time of operation, 940 
trust in, when constituted, 940 
valid, preceded by excessive appointment, 955 
void, fraud on power, for, 967 
will, by, formalities, 895 
See also exercise of power 
assets of deceased’s estate, appointed fund, as, 914 
attestation — 
inter vivos instruments, of, 891 
wills, 895 
attorney, power of, common law power, may 
confer, 804 
bankrupt, undischarged, donee of general power, 
destination of fund on death, 914 
bankruptcy, effect on powers, 978 
bare powers — 
collateral power as, 803 
exercise, 862 
nature, 808 
non-fiduciary is, 808 
survivorship, 861 
beneficial interest, accession of legal interest to, 
ademption not effected, 907 
beneficiary, usual express powers contained in settle- 
ments relating to, 858 
building lease, power to grant, 835 
burden of proof— 
contrary intention to exercise general power by 
will, 912 
corrupt purpose, appointment for, of, 963 
exercise of power by will, of, 916 
intention to execute power, of, 883 
capacity, personal, for exercise of powers, 859, 860 
capital gains tax, 882 
capital transfer tax — 
divesting of defeasible interest in possession, arising 
on, 882 
exoneration of jointress from, 851 
general power for purposes of, 807 
property out of which payable, 898n* 
charge — 
jointure. See jointure 
operation of general bequest as appointment of 
sum charged on land, 910 
portions. See portions 
charity — 
implied trust for, 809 
relief against defective execution, right to, 960 
trustees, leasing powers of, 831, 838 
child — 
adopted, appointment to, 940 
legitimated, appointment to, 940 
class — 
appointment among, where only one member, 876 


class —continued 
contingent, appointment to, 880 
death of member before — 
appointment, 878 
creation of power, 879 
gift to— 
meaning, 809n% 
absence of, effect on implied trust, 811 
implied trust for— 
mode of distribution, 812 
persons to take under, 811 
time for ascertaining members, 811 
vesting of gift, 810 
stranger to, meaning, 952n4 
uncertainty of, effect, 815 
classification of powers — 
delegation, in relation to, 886 
donee’s interest, as to, 803 
interest conveyed or created, in relation to, 804 
modes of, 802 
purpose, as to, 805 
co-existing powers, exercise by will, 926 
collateral power — 
extinguishment formerly impossible, 974n® 
nature, 803 
common law power— 
nature, 804 
power of attorney may confer, 804 
company, lease to, power to lease to any person, 
under, 832 
conditions, severance of, 953 
consent — 
exercise of powers, to, 865 
trustees, of, power exercisable with, not general, 
806 
construction — 
general gifts by will, of, 909 
powers, of — 
additional powers, 826 
ancillary powers and interests, 871 
at any time, exercisable at, 982 
extent of interest to pass, 822 
generally, 818 
gifts to executors and next of kin, 821 
jointuring powers, 848 
leasing powers, 832 
portions, power to charge, 856 
referential powers, 823 
restriction, express words required, 825 
substantial conformity sufficient, 870 
substitutional powers, 826 
testamentary or inter vivos, whether, 820 
reddendo singula singulis, rule, 928n? 
contingent — 
class, appointment to, 880 
power — 
acceleration of event, 934 
exercise — 
contract for, 932 
prospective, 931 
types of contingency, 930 
contract — 
exercise of contingent powers, for, 932 
imperfect, not upheld as execution of power, 961 
conversion, power of sale does not effect, 829 
corporation, implied power to elect corporators. 
delegation of, 889 
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corrupt purpose, appointment for, 963 
costs — 
administration of estates, of, 898 
funds appointed by will, relating to, 808 
successive appointments, of, 893 
court — 
control of exercise of powers by, 885 
leave of, to exercise of powers, 984 
order of, effect on power, 983, 984 
cousin, defective execution not aided in favour of, 


960 

covenant — 
appointment under testamentary power pursuant 
to, 963 


jointuring power, to exercise, enforcement, 850 
lease, invalidating, 846 
power, to exercise, 884 
creation of powers — 
assigns, effect of word, 818 
death of member of class before, 879 
intention to create, where found, 818 
inter vivos, 816 
technical words unnecessary, 818 
will, by, 817 
creditors, relief against defective execution, 960 
criminal offender, capacity to exercise power, 859 
cy-pres doctrine, 874 
death — 
member of class, of — 
appointment, before, 878 
creation of power, before, 879 
trustee, of, exercise of power by survivor, 861 
debts — 
direction in will to pay, effect on fund subject to 
power, 928 
intention shown by testator to provide for, relief 
to creditors against defective execution, 960 


deed — 
attestation, 891 
creation of powers by — 
technical words unnecessary, 818 
when required, 816 
disclaimer by, 973 
exercise of power by — 
formalities, 890, 891 
when required, 866, 867 
recital in, effecting release of power, 975 
default of appointment — 
divesting of persons entitled in, 882 
no gift over in, implication of trust, 809 
trusts in, amendment by donee of power, 872 
defective execution — 
defects not of the essence, 959 
relief against — 
charities, to, 960 
creditors, to, 960 
debts, intention shown by testator to provide 
for, where, 960 
defects aided, 958 
obligation, natural or moral, where donor 
under, 960 
persons entitled to, 960 
principles, 957 
purchaser for value, to, 960 
volunteers, in favour of, 960 
when given, 957 


delegation — 
categories of powers in relation to, 886 
discfetionary powers, 889 
general powers, 887 
hybrid powers, 887 
leasing powers, 889 
ministerial powers, 888 
prospective, of discretionary power, 889 
determinable powers — 
exercise, 935 
joint powers, 936 
determination of purpose, 981 
devise — 
appointment under special power not, 899 
general, power over fee passes under, 822 
disability, person under, dispensing with consent of, 
865 
discharge for appointed fund, persons to give, 868 
disclaimer of powers, 973 
disclosure of trust documents, 8851012 
discretion — 
delegation of, 889 
donees, of, of power of sale, 830 
income, to pay to legatee, effect of bankruptcy, 
978 
trustees, of, control by court, 885 
discretionary trust. See trust 
divesting of vested interest, 882 
divorce — 
effect on powers, 985 
objects of power, effect on, 873 
dominion, power distinguished, 801 
donee of the power: meaning, 868n! 
election, doctrine of — 
application to appointments, 970 
clauses in same instrument, does not apply to, 972 
exclusion, 971 
improper delegation, application to, 970 
equitable power— 
appointment under, protection of purchasers, 968 
nature, 804 
equity of redemption, appointment, 894 
estate — 
alienation of, effect on powers, 977 
particular, power given to owner, extinguishment 
by merger, 979 
evidence, intention to exercise special power of will, 
of, 920 
excessive execution — 
charge for non-objects, appointment subject to, 
953 
executory gift over to stranger, 954 
nature, 951 
perpetuity rule transgressed, where, 951 
power of advancement, of, 956 
scope of power transgressed, where, 951 
severance — 
appointment, of, 952 
trusts and conditions, of, 953 
valid appointment, after, 955 
exclusion of objects, 877 
execution of power — 
acts of ownership, by, 869 
bare power, of, 862 
court cannot compel, 885 
cy-preés, by court, 874 
defective. See defective execution 
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execution of power—continued 
enforcement, 884, 885 
excessive, See excessive execution 
informal statements, by, 869 
inter vivos — 
attestation, 891 
mortgage, by way of, 894 
statutory provisions, 890 
successive appointment, by, 892 
previous invalid, effect, 881 
recitals unnecessary, 869 
substantial conformity sufficient, 870 
technical words unnecessary, 869 
will, by, 895 
executors — 
appointment of, coupled with gift of pecuniary 
legacies, 909 
delegation of powers, 887 
discharge for appointed fund by, 868 
gifts to, 821 
See also personal representatives 
executory gift over to stranger, 954 
exercise of power— 
abroad, by person domiciled, 895 
bare power, of, 862 
capacity for, 859, 860 
consent to, 865 
contingencies qualifying, 930 
contingent — 
persons, by, 933 
power — 
contract for, 932 
prospective exercise of, 931 
control by court, 885 
covenant for enforcement, 885 
defective. See defective execution 
determinable power, 935 
excessive. See excessive execution 
extinguishment of powers by, 982 
formalities, 863 
instrument specified, by, 866 
joint testamentary power, 897 
leave of court to, 984 
office holders, by, 860 
particular instruments, by, 867 
personal — 
capacity, 859 
representatives of last surviving trustee, by, 861 
priority. See priority 
repeated, when allowed, 982 
surviving trustee, by, 861 
survivor of donees, by, 861 
will, by — 
determinable powers, 935, 936 
formalities, 895, 896 
general power. See general power 
special power. See special power 
writing, when necessary. 864 
See also execution of power 
exhaustion of powers, 982 
express power — 
leasing of, 831 
sale, of, 828 
usual express powers, 858 
extinguishment of powers — 
alienation of estate, by, 977 
determination of purpose, by, 981 
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extinguishment of powers —continued 
exercise, by, 982 
satisfaction of purpose, by, 980 
fee— 
acquisition of, effect on powers, 979 
power over, general devise, given by, 822 
fiduciary power — 
nature, 808 
non-execution, intention not defeated by, 808 
foreign — 
domicile, exercise of power by will by person 
with, 895 
will, admission to probate of, 896 
fraud, non-execution of power procured by, 961 
fraud on power — 
avoidance of appointments, 962 
corrupt purpose, appointment for, 963 
effect, 967 
foreign purpose, appointment for, 964 
general power, doctrine not applicable to, 962 
hybrid powers, doctrine not applicable to, 962 
joint appointor, by, 966 
loss to trust estate resulting from, 967 
moral turpitude not implied, 962 
non-object, antecedent agreement to benefit, 965 
purchaser without notice, protection of, 968 
release of power, doctrine not applicable to, 969 
revocation of appointment, doctrine not applicable 
to, 969 
severance of appointments, 966 
trustees suspecting, duty of, 963 
future leases, 842 
general bequest — 
construction, 908, 909 
operation as — 
appointment of sum charged on land, 910 
execution of general power, 908 
general devise— 
construction, 908 
operation as execution of general power, 908 
general power — 
appointment under, exclusion of lapse, 899 
capital transfer tax, for purposes of, 807 
delegation of, 887 
donee— 
appointment to own executors and adminis- 
trators, 875 
intention to make property his own, 915 
exercise by will— 
ineffectual, 915 
real estate, of appointing, ineffective before 
probate, 896 
statutory provisions — 
exceptions to, QII 
operation of, 908 
ousting of, 912 
will made before creation of power, where, 
913 
fraud on power, exclusion of doctrine, 962 
nature, 806 
statutory purposes, for, 807 
Wills Act 1837, within, 807 
gift — 
construction of general gifts by will, 909 
executors, to, 821 
next of kin, to, 821 
specific, what constitutes, 920n! 
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grandchild, defective execution not aided in favour 
of, 960 
guardians, testamentary, power to appoint, 889 
husband — 
defective execution not aided in favour of, 960 
surviving, power to appoint to, effect of divorce 
on, 873 


` 


hybrid powers — 
delegation of, 887 
exercise by will — 
essentials of, 917 
general characteristics, 916 
fraud on power, doctrine of, exclusion, 962 
illegal power, 827 
implied powers, 818 
implied trust — 
class — 
for, 810 
time for ascertaining members, 811 
objects, for, 809 
in gross, powers — 
example, 803 
extinguishment, 980 
independence of donee’s interest, 977 
jointuring, power of, 803 
nature, 803 
income — 
power to accumulate, express, 858 
power to appoint, effect, 822 
incorporation of powers, extent, 823 
ineffectual appointment by will, 915 
intention — 
contrary, exercise of general power by will, 912 
cy-pres, execution by court of, 874 
donee of general power, of, to make property his 
own, 915 
donor, of, ascertainment, 962 
express power, to cut down, 825 
implied, where, 818 
lapse, to exclude, 899 
mortgage, appointment by way of, as to operation, 
804 
power, to execute — 
burden of proof, 883 
perfecting of, when equity will compel, 957-959 
priority dependent on, 938 
revoke, to, 942 
special power to exercise — 
appoint, use of word, 927 
direction to pay debts does not negative, 928 
evidence of, 920 
inference, 921, 922 
specific sums, to appoint, 902 
inter vivos power, when power is, 820 
interest — 
passing under power, extent, 822 
power of charging portions, where, 857 
invalid appointment, previous, effect on second 
À execution, 881 
joint — 
appointor, fraud by, 966 
power — 
determinable, exercise, 936 
not general for purposes of perpetuity rule, 806 
testamentary power, exercise of, 897 
jointress, exoneration from capital transfer tax, 851 


jointure — 
meaning, 847 
day to day, arises from, 852 
deductions, exoneration from, effect, 851 
priority of, 939 
settlement of wife’s property in proportion to, 853 
termination, 854 
jointuring, power of — 
authorised provisions, 873 
construction, 848 y 
contingency of, 849 
covenant to exercise, enforcement, 850 
exercise, bargain between spouses, effect, 966 
exercised repeatedly, may be, 982 
in gross, is, 803 
judicial separation, effect on powers, 985 
land — 
sum charged on, testamentary power to appoint, 
910 
usually demised, power to lease, 837 
lapse — 
abatement and, 904 
appointment by will, of, 899 
exclusion of, by appointment to donee’s executors 
and administrators, 875, 899 
issue left, although, 901 
power created by will, of, 913 
residue, and, 900 
lease— 
meaning, 841n! 
all enabling powers, under, 832 
building, power to grant, 835 
charity trustees, by, 838 
commencement, time of, 842 
concurrent: meaning, 842 
covenants invalidating, 846 
excessive length, 841 
future, 842 
in possession: meaning, 842 
life, for, 840 
mining, power to grant, 836 
period of, 838 
perpetually renewable, 839 
re-entry, right of, 845 
rent, best, what is, 843 
reversionary, 842 
strange tenements, joining at entire rent of, 843 
usual provisions, requirement as to insertion of, 
846 
leasing power — 
appendant, is, 803 
best rent, requirement as to, 843 
building lease, power to grant, 835 
charity trustees, of, 838 
commencement unspecified, where, 842 
construction, 832 
delegation, 889 
excessive exercise, effect, 841 
express powers, 831 
future lease, 842 
in possession, power to grant leases, 842 
indefinite, term authorised under, 838 
land — 
included in power, 834 
usually demised, power to lease, 837 
life, to grant lease for, effect, 840 
mining lease, to grant, $36 
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leasing power —continued 
option to renew lease of settled land, 842 
perpetually renewable leases; to grant, 839 
priority, 939 
repairing lease, power to grant, 835 
reversionary lease, power to grant, 842 
statutory, 831 
term authorised, 838 
usual power, is, 833 
“usual” provisions, requirement as to, 846 
legacies, pecuniary — 
general, funds for payment of, 909 
gift of, coupled with, appointment of executor, 
909 
legal interest, accession to beneficial interest, ademption 
not effected, 907 
legitimated child, appointment to, 940 
lessees, relief against defective execution, 960 
lite — 
interest, coupled with power of appointment, 
whether absolute gift, 819 
lease for, 840 
limitation, creation of power by, 801 
maintenance, power of married woman to direct, 873 
managerial powers — 
delegation of, 889 
nature of, 806 
order of court, effect on, 983 
marriage, will— 
how far revoked by, 950 
in contemplation of, 950 
married woman — 
capacity to exercise power, 859 
gift to, with limitation, 821 
maintenance, power to direct, 873 
release of powers by, 975n? 
restraint from anticipation of, 86516 
marshalling, doctrine of, 938 
mentally disordered, person, power of receiver to 
convey or create legal estate of, 804 
merger, extinguishment of power by, 979 
mine, mode of working, under power, $36n! 
mining lease, power to grant, 836 
ministerial powers, delegation of, 888 
minor — 
consent to exercise by trustee of power of 
revocation, 929 
execution of power by, soldier’s will, 895 
misdescription of nroperty subject to special power, 
919 
mistake, non execution caused by, 961 
moral obligation, relief against defective execution 
where donor under, 960 
mortgage — 
appointment by way of, 804 
power of sale may authorise, 830 
transfer of, mortgagee’s powers transferred on, 976 
mortgagee — 
legal, power to convey mortgagor’s estate, 804 
power of sale of, effect of foreclosure proceedings 
on, 983 
relief against defective execution, 960 
mutual will, surviving testator, release of powers by, 
975 
named person, power to appoint to any save, 807 
nephew, defective execution not aided in favour of, 
960 
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next of kin, ultimate limitation to, 821 
niece, defective execution not aided in favour of, 960 
non-execution of power — 
effect, 961 
fraud, procured by, relief against, 961 
relief against, not usually given, 961 
non-object — 
meaning, 952n4 
antecedent agreement to benefit, 965 
appointment to, election on, 970 
Northern Ireland, will, recognition of grants of 
representation, 896n! 
nuncupative will, exercise of powers by, 895 
objects — 
meaning, 809n! 
exclusion of, 877 
implied trust for, 809 
release of power by, 974 
office — 
holder, of, release of power by, 974 
powers annexed to, exercise, 860 
option to renew lease of settled land, 842 
order of court, effect on power, 983 
particular estate, power given to owner, extinguish- 
ment, 979 
payment into court, effect on powers, 984 
perpetually renewable leases, 839 
perpetuities, rule against — 
appointment in settlement, 872 
exercise of power transgressing, 951 
joint power treated as special for, 806 
no election where appointment against, 970 
power to appoint treated as special power, for, 807 
powers void under, 827 
person of unsound mind— 
exercise of power, former procedure, 859n4 
receiver of, power to create or convey estate, 804 
personal representatives — 
meaning, 861n!! 
discharge for appointed fund by, 868 
donee of general power, of, appointment to, 875 
gift to, effect, 821 
last surviving trustee, of, exercise of powers by, 
861 
property passing to, 914 
real estate, power to dispose of, 828 
See also executors 
portions — 
charge for, abatement of amount of, 902 
power of charging — 
charges authorised, 857 
construction, 856 
implied power to charge interest, 857 
usual power, is not, 855 
power— 
meaning, 801 
attorney, of, common law power, may confer, 804 
property distinguished from, 819 
revocation, of. See revocation of appointments 
trust distinguished, 808 
presumption as to substitution of powers, 826 
primary powers, referential powers construed by 
reference to, 823 
priority — 
appointments under — 
different powers, 938 
same power, 937 
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priority —continued 
intention, dependence on, 938 
jointures, 939 
leasing powers, 939 
settlement powers, 939 
probate, will appointing personal property not effec- 
tive before, 896 
property — 
change in, execution of will, effecting 
ademption, 906 
misdescription of, subject to special power, 919 
power distinguished from, 819 
purchaser — 
fraud on power, without notice of, 968 
value, for, relief against defective execution, 960 
receiver of mentally disordered person, power to 
convey or create legal estate, 804 
re-entry, right of, reservation, 845 
referential powers — 
incorporation, extent, 824 
nature and extent, 823 
variation of primary powers, effect on, 823 
release of power — 
express, 975 
fraud on power, doctrine of, not applicable, 969 
implication, by, 975 
married woman, by, 975n? 
mode of effecting, 975 
recital, by, 975 
right of release, 974 
sale, of, 976 
rent — 
ancient, reservation requirement of, 843 
best, reservation requirement as to, 843 
re-entry for non-payment of, 845 
reservation of, 844 
usual, reservation requirement as to, 843 
repairing lease, power to grant, 835 
reservation — 
creation of power by, 801 
power of revocation, of, 945-947 
re-entry, right of, 845 
rent, of, 843, 844 
restraint upon anticipation, abolition, 865n% 
reversionary — 
leases, 842 
property, power of sale, 930 
revocation of appointments — 
conditions of original appointment, adherence to, 


946 


after 


failure of new appointment, effect, 943 
fraud on power, doctrine of, not applicable, 969 
general devise or bequest does not effect, 942 
intention to revoke necessary, 942 
new appointment in same instrument, 941 
nullification, 943 
partial, 944 
power of — 
exercise, mode of, 941 
implied exercise of, 929n? 
joint powers, determination of, 936 
reservation — 
express, must be, 947 
extent of power, 945 
revocation of previous appointments necessary, 
where, 929 
survival of power after, 948 


revocation of appointments — continued 
will, by, 949, 950 
sale, power of — 
alienation of estate not affecting, 977 
discretion of donees of, 830 
execution, valid, imperfect contract not upheld as, 
961 
express, 828 
release of, 976 
statutory, 828 
satisfaction of purpose, 980 
Scotland, will, recognition of confirmation, 896n! 
settled land — 
option to renew lease of, 842 
power of sale, 828 
release of powers by statutory owner, 974 
settlement — 
appointment in, 872 
determination of, powers extinguished on, 981 
marriage — 
children or issue of, meaning, 856 
variation by divorce court, 985 
usual express powers contained in, 858 
wife’s property, of, in proportion to jointure, 853 
severance — 
appointment, of, 952, 966 
trusts and conditions, of, 953 
soldier’s will, exercise of powers by, 895 
special power— 
appomtment under, lapse, 899 
exercise by will— 
“appoint”, use of word, 927 
burden of proof, 916 
essentials of, 917 
executed before creation of power, 913 
intention to exercise — 
evidence of, 920 
general power co-existing, where, 926 
inference against, 921 
inference of, 922 
sufficiency of, 918 
objects, residuary gift to, effect, 925 
partial, 924 
reference to power, 918 
revocation of previous appointment necessary, 
where, 929 
universal or residuary gift, by, 925 
misdescription of property subject to, 919 
nature, 806 
persons in whose favour exercisable, 806 
reference to, in will, 918 
specific performance, covenant to exercise power to 
jointure, 850 
Statute of Uses, power operating under, 804n! 
statutory — 
owner, release of powers by, 974 
power— 
examples of, 804 
leasing, of, 831 
nature, 804 
sale, of, 828 
purposes, general powers for, 807 
stranger — 
meaning, 952 
appointment to, for life, remainder to object, 
effect, 955 
executory gift over to, 954 
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substitutional powers, 826 
successive appointments. See under appointment 
survivorship of powers — i 
bare powers; 861 
generally, 861 
technical words, creation of powers, unnecessary for, 
818 
tenant for life, powers may not be delegated, 889 
testamentary guardians, power to appoint, 889 
testamentary power — 
appointment under, pursuant to covenant, 963 
ineffectual appointment under, 915 
when power is, 820 
trust — 
appointment in, when constituted, 940 
discretionary — 
mode of execution of, 814 
nature of, 813 
rights of objects of, 813 
test for validity of, 815 
documents, disclosure of, 885n612 
estate, loss to, resulting from fraud on power, 967 
execution, court cannot compel, 885 
implied — 
class for. See class 
objects, for, 809 
power distinguished, 808 
power in nature of, release impossible, 974 
sale of land, for, 828 
severance, 953 
trustees — 
appointment to, where trusts declared are not 
exhausted, 915 
consent of, powers exercisable with, not general, 
806 
death of one, exercise of power by survivor, 861 
discretion, control by court, 885 
donee of fiduciary power, as, 808 
last surviving, personal representatives of, exercise 
of powers by, 861 
new, power to appoint, effect of alienation of 
i estate, 977 
powers of, administration action, effect, 983, 984 
sale by, after expiration of time authorised, 935n! 
suspecting fraud on power, duty, 963 
uncertainty, avoidance for, of class gift, 815 
usual powers — 
express powers, 858 
jointure, power to, not, 847 
leasing power, 833 
portions, power to charge, not, 855 
usual rent, reservation requirement as to, 843 
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vested interest, divesting of, 882 
void powers, 827 
volunteers, relief against defective execution in 
favour of, 960 
wife — 
power of jointure, exercise in favour of, 848 
property of, settlement in proportion to jointure, 
853 
will— 
meaning, 895n!0 
ademption of appointment by, 90$, 906 
creation of power by — 
generally, 817 
technical words unnecessary for, 818 
direction to pay debts, 928 
exercise by — 
erroneous recitals, effect of, 918, 926 
foreign domicile, by person with, 895 
formalities, 895, 896 
general power. See general power 
special power. See special power 
foreign, admission to probate of, 896 
general gifts — 
construction, 909 
Operation as appointment of sum charged on 
land, 910 
instrument in writing is, 867 
joint, exercise of joint power by, 897 
lapse, doctrine of, application to appointments, 
899-901 
marriage — 
how far revoked by, 950 
in contemplation of, 950 
Northern Ireland, recognition of grants of 
representation, 896n! 
nuncupative, 895 
power required to be exercised by, 866 
probate, 896 
revocation of — 
appointments by, 949, 950 
containing power, 817 
Scotland, recognition of confirmation, 896n! 
soldier’s, exercise of powers by, 895 
subsequent testamentary document, effect, 949 
universal and residuary gifts, exercise of special 
powers by, 925 
words and phrases. See below 
wricing — 
exercisable in, power, 895 
exercise of powers, when required for, 864 
instrument in, will is, 867 
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Words in parenthesis indicate the context in which the word or phrase is used 


accounting period (National Ports Council), 446n5, 
448n? 

acquire (firearm), 332n! 

addressee, 717n13 

agent, 717n* 


air — 
letter, 733n4 
mail packet, 733n? 
mail service, 73302, 734n? 
parcel, 7340? 
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air —continued 
weapon, 332n* 
amalgamation scheme (police), 255n* 
appropriate authority, 316n*, 318n° 
appropriate minister — 
(amending local Act), 491n! 
(harbour etc.), 424n11 
(harbour revision order), 478n!, 483n? 
area (police), 332n"! 
article of police uniform, 322n8 
articles for the blind, 711 
auxiliary policeman, 263n15, 300n? 
bailiwick, 201n* 
bank note, 695n* 
beacon, 494n* 
boards (harbours), 425n5 
breaming, s1on? 
British Islands, the, 615n!, 755n° 
British postal area, 677n?, 694n?, 727n5 
buoy, 494n* 
business (consumer credit), 143n17 
business reply packet, 713 
cash on delivery service, 615n? 
central police officer, 300n!° 
central service (police), 261n!7 
certificate (firearms), 332n!? 
charges (harbour), 478n!9 
chief officer of police— 
(discrimination), 298n° 
(generally), 246n? 
City of London, 226n! 
coin, 717n!!, 728n!! 
collector of rates, 502n® 
combined police authority, 228 
common, 667n7 
compensation authority (riot damage), 241 
Comptroller and Auditor General, 427n22 
constable, 264 
constituent — 
area, 2551” 
authority (police), 255n7 
council, 255n? 
consumer credit business, 143n!7 
contributing authorities, 446n7 
conversion, 122n! 
county (police area), 227n! 
Crown or duchy interest (land), 422n2 
data processing, 615n5 
datapost packet, 782n!! 
date of transfer (chief officer of police), 246n1! 
demurrer, 2n’, 35n? 
deviation, 410n5 
director, 477n10 
disciplinary board (police), 28113 
disciplinary offence, 272n! 
discrimination, 298n! 
dock, 401, 421n?2 
dock worker, 442n* 
dockyard port, 401 
dutiable goods, 782n® 
ecclesiastical property, 422n!9 
excluded traffic (on road), 328n!5 
express delivery office, 712n° 
express packet, 712n® 
fictitious stamp, 790n! 
financial year — 
(generally), 427n22 


financial year —continued 
(harbour authority), 446n!! 
firearm, 332n 
firearm certificate, 33an? 
firearms dealer, 332n!* 
fire-fighting purposes, 327! 
first local advertisement (harbour empowerment 
order), 424n!? 
fishery harbour, 401 
folio, 37n! 
foreign (postal packet), 780n* 
foreign administration (postal), 689n! 
functions, 440n8 
Gazette and local advertisement, 424n!8 
general damages, 24 
goods — 
(mail bags), 770n7 
(pawning), 111m9 
(port facilities), 450n* 
(transport by sea), 421n1® 
(warehousing), 412n? 
Great Britain, 401n!9 
harbour — 
(Harbours Act 1964), 401 
(Harbours and Passing Tolls &c Act 1861), 426n? 
(Merchant Shipping Act 1894), 5370? 
(Transport Act 1962), 450n* 
authority — 
(charges), 492n?, 493n* 
(Docks and Harbours Act 1966), 408n! 
(Harbours Act 1964), 408n!, 43907 
(Harbours and Passing Tolls &c Act 1861), 426n? 
(Merchant Shipping Act 1894), 537n? 
dock or pier, 407n0 
empowerment order, 421 
land, 440n® 
master, 5$16n2 
operations, 440n% 
home police force, 300n1%, 316n?, 318n4 
home-trade ship, 772n? 
house, shop or building, 242n3 
hovercraft, 421n8 
incoming (postal packet), 725n!, 738n10 
inconsistent, 18n! 
independent solicitor, 276n1? 
inland packet, 717n? 
inland postage. 773n7 
injury (police), 210n!8, 224n3 
inspector (police), 266n7 
insured letter, 728n7 
international reply coupon, 745n1! 
investigating officer (police discipline), 274n3 
justice, 409n* 
land — 
(harbour), 408n2'7 
(Post Office), 616n10 
lands, the, 408n7 
Lands Clauses Acts, 422n5 
large-scale (map), 422n!! 
lease, 841n1 
letter, 677n3, 710n!, 728n?°, 733 
letter packet, 782n? 
lighthouse, 485n11 
local Act, 691m3 
local lighthouse authority, 485n?! 
Long Vacation, 57n? 
mail, 763n!! 
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mail bag, 679n!°, 689n! 
man (discrimination), 298n? 
marine work, 421n!° 
market value; 721n3 
master (vessel), 502n1%, 519n*, 770n! 
material fact, 14, 15n? 
medical referee (police), 269n? 
member of police force, 300n! 
Metropolitan Police Acts, 247n5 
Metropolitan Police District, 225 
month, 294n4 
mooring, 516n’ 
motor vehicle, 329n! 
motorway, 328n!? 
national service, 480n!! 
non-commercial agreement, 143n16 
offence (disciplinary), 272n! 
officer conducting the hearing (discipline), 283n? 
officer of the Post Office, 643n!, 695n3, 729n® 
open space, 66715 
outgoing, 727n% 
overseas — 
corps (police service), 300n? 
policeman, 300n? 
service, 316n3 
owner— 
(goods), sozn!! 
(land), 486n10 
(property in police possession), 325n* 
parcel, 67719, 698n3, 727n* 
pawn, IOI 
pawnbroker, 101 
pawnee, 101 
pawnor, IOI, 120n?, 155n* 
pawn-receipt, 145 
person, 241n!, 415n!, 421n1 
personal credit agreement, 143n? 
personal representative, 861n!! 
plant or equipment, 427n!° 
plea in abatement, sin! 
pleading, 1 
pledge (pawn), 155n% 
poinding, sosn?! 
police — 
account, 233n? 
area, 225n? 
authority, 225n?, 298n7, 301n? 
district, 225n? 
force, 230n? 
fund, 225n*, 298n? 
purposes, 230n> 
port, 401, 494n° 
port facilities, 450n>, 466n*, ¿69n! 
Port of Liverpool, 459n! 
postage forward parcel, 713 
postal — 
arrangement (in relation to parcels), 728n1? 
franking machine, 702në 
packet, 677n3, 694n3, 72709 
postcard, 733 
premises, 346n3 
prescribed limits (harbours, dock or pier), 516n® 
prescribed sum (penalty), 305n5, 422n® 
principal area, 430n? 
principal council, 430n? 
printed matter, 735n! 
prohibited weapon or ammunition, 337 


proper officer, 409n8 
provisional order, 491n5 
public — 
body, 419n? 
holiday, 293n8 
place (firearms provisions), 346n3 
service vehicle, 679n?!? 
qualified auditor, 448n% 
Queen’s warchouse, 783n!! 
racial — 
discrimination, 298n! 
grounds, 298n! 
group, 298n! 
railway undertakers, 76312 
rate (harbour, dock or pier), 41313 
redemption period (pawn), 147 
registered (firearms dealer), 332n14 
registered newspaper, 709n%, 733 
regular mail train services, 7670? 
regular policeman, 300110 
relative included in his family, 266n'® 
relevant — 
constable, 216n” 
police area (aerodrome), 216n% 
police authority, 286n? 
receipts, 446n!° 
riot, 242 
river works powers and duties, 551m? 
Royal Mail Special Delivery packet, 712n? 
Secretary of State, 428n! 
secured creditor (pawnee), 135n? 
securities, §32n> 
sender, 717n!2 
sending (a document), 691n! 
senior officer (police), 271n® 
sergeant (police), 266n’, 267n%, 26812 
service (as police officer), 268n4 
ship, 421n8, 450n5, 678n? 
ship, passenger and goods dues, 421n6 
shipping purposes, 426n? 
shop (pawnbroker's), 17715 
shot gun, 332n9 
certificate, 332n!° 
sorting carriages, 766n° 
special— 
Act, 407n3 
constable, 322n® 
damages, 2 
stated, sgn> 
statement of claim, 40 


| statutory — 


harbour undertaking, 5511? 
powers and duties (harbour authority), 427n7 
provision, 47817, 492n! 
undertakers, 424n!° 
stipendiary magistrate, 212n® 
street — 
(collections), 238n2 
(Fire Services Act), 327n? 
subsidiary, 610n? 
successor force (police), 246n!° 
sunrise, $22n? 
sunset, §22n? 
superintendent (police), 266n!4 
superior courts, sogn® 
telegraph post, 792n* 
title (of action), 6n% 
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transfer (of firearm), 332n!° vehicle, 763n!* 

Treasury, 4270? vessel, 41305, so1m?, s1on? 

two justices, 409n*$ wharf, 401 

underground railway, 672n* wholly owned subsidiary, 625n! 
undertakers (harbour construction), 407n° will, 895n!° 

unfinished goods (pledging), 176n? woman (discrimination), 298n? 
United Kingdom, 4o1n!> works, 41§n? 

value, 718n3 writing, 441n! 
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